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ADVERTISEMENT. 


Thb  new  matter  in  the  present  Edition  (with  the  exception 
of  the  alterations  in  the  precedents  at  the  end  of  the  second 
volume)  is  comprised  in  the  additions  to  the  notes.  These 
additions  are  inserted  between  brackets,  and  contain,  it  is 
believed,  a  reference  to  all  the  more  modem  cases  and  statutes 
which  it  is  material  to  notice.  It  is  proper  to  state  also  that 
the  arrangement  of  the  original  notes  has  been  in  part  altered, 
those  collected  at  the  end  of  the  second  volmne  in  the  former 
editions  having  been  removed  to  the  bottom  of  the  page,  as 
being  the  more  convenient  position  for  reference. 

The  reasons  which  have  been  considered  sufficient  in  the 
republication  of  various  legal  works,  to  authorise  an  interference 
with  the  text  do  not  exist  in  the  present  case,  notwithstanding 
the  time  which  has  elapsed  since  the  publication  of  the  last 
edition ;  this  being  an  essay  confined  to  one  particular  subject, 
in  which  no  great  revolution  has  been  effected  (though  at  one 
time  threatened,  by  a  repeal  of  the  Statute  of  Uses,)  since  the 
Author'^s  time ;  and  partaking,  moreover,  of  the  nature  of  a  his- 
tory, in  which  the  progress  of  Uses  and  Trusts  is  traced  from 
their  earliest  introduction.     Indeed  it  has  been  an  object  in 


Vlll  ADVERTIBEMBNT. 

preparing  the  present  edition  for  the-  press, — ^from  a  belief  that 
in  some  respects  the  value  of  a  work  like  the  present  may  be 
diminished,  instead  of  enhanced,  by  a  material  addition  to  the 
bulk  of  it — ^to  keep  the  book   as  far  as  possible  within  its 
original  limits.     In  one  instance,  the  legitimate  dimensions  of 
an  editorial  note  may  appear  to  have  been  exceeded ;  but  for 
this  the  nature  of  the  subject,  the  numerous  legislative  provisions 
for  which  it  has  called  since  the  Author^s  time,  and  the  various 
decisions  upon  them,  will  perhaps  be  considered  to  form  a  suffi- 
cient apology.    But  though  the  work  is  partly  historical,  yet 
the  value  of  it  as  a  practical  treatise,  containing  an  able  expo- 
sition of  the  law  upon  the  subject  to  which  it  relates^  has  been 
universally  acknowledged  by  the  profession ;  and  with  the  view, 
on  the  present  occasion,  of  rendering  the  book  as  complete  as 
possible  for  the  purpose  of  reference,  besides  the  addition  of  the 
recent  cases  and  statutes^  a  more  copious  index  has  been  sub- 
stituted for  that  in  the  former  editions.    The  precedents  also, 
where  necessary,  have  been  either  remodelled  or  entirely  replaced 
by  others  adapted  to  the  present  law  and  system  of  convey- 
ancing ;  and  it  is  hoped  that  the  humble  endeavour,  by  these 
means,  to  render  the  present  edition  no  less  useful  and  accept- 
able to  the  practitioner  than  to  the  student  will  not  have  proved 
entirely  unsuccessful. 


To  give  additional  reputation  to  a  work  already  of  repute ; 
to  make  the  eminence  of  the  living  contribute  to  the  fame 
of  the  meritorious  dead ;  and  to  testify^  by  the  same  act,  my 
reverence  for  the  memory  of  the  one,  and  my  admiration  of 
the  high  qualities  of  the  other ;  I  dedicate  this  new  edition  of 
my  father^s  book  to  the  Right  Honorable  Thomas  Pemberton 
Lkigh. 

Gborgb  W*f«  SANDERS, 

LmC01.y*8  INN. 

November,  1843. 
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CHAPTER   I. 

Of  Uses  and  Trusts  htfare  the  Statute  27  Hm.  8, 

c.  10. 
L  Previously  to  the  statute  27  Hen.  8,  c.  10,    swrr.  i. 
(usuaUy  called  the  Statute  of  Uses,)  the  use  was  Sf°«^»^"°f 
an  equitable,  or  beneficial  interest,  distinct  from 
the  l^al  property  in  the  land.     Upon  principles 
established  in  the  courts  of  equity,  the  use  itself 
was  alienable  by  the  cestuique  nse^  and  the  statute 
of  1  Rich.  3  enabled  him  to  convey  the  possession, 
without  the  concurrence  of  his  trustee :  and,  ulti- 
mately, the  statute  27  Hen.  8,  c.  10,  converted  the 
equitable,  or  beneficial  interest  of  the  cestuique 
usCy  into  a  legal  estate.    I  shall  endeavour  in  this 
chapter  to  trace  the  origin,  progress,  and  learning 
of  the  use  in  its  fiduciary  state. 

The  statute  1  Rich.  3  having  described  the 
fiduciary  interest,  which  it  was  meant  to  afibct, 
by  the  single  word,  use,  it  became  necessary  to 

VOL.  L  B 


2  Uses  and  Trusts  htfore         [chap.  i. 

8«cT.  I.    ascertain,  with  precision,  the  meaning  of  the  word. 
Defimuon  of  ^^  equitablc  interest,  not  a  use  within  the  statute, 
may  with  propriety  be  called  a  trust. 

It  will  be  therefore  proper  to  define  the  use ; 
and,  with  reference  to  the  statute  of  1  Rich.  3,  it 
is  important  to  ascertain  the  distinction  between 
uses  and  trusts. 

The  use  was  said  to  be,  "  a  trust  or  confidence, 
which  is  not  issuing  out  of  land,  but  as  a  thing 
collateral,  annexed  in  privity  to  the  estate,  and  to 
the  person,  touching  the  land ;  scil.  that  cestuique 
use  shall  take  the  profits,  and  that  the  terretenant 
shall  make  estates  according  to  his  direction  ^T 

The  use  consisted^  of  three  parts:  that  the 
feoffee  would  suffer  the  feoffor  to  take  the  profits ; 
that  the  feoffee,  upon  request  of  the  feoffor,  or 
notice  of  his  will,  would  execute  the  estates  to 
the  feoffor,  or  his  heirs,  or  any  other  by  his 
direction ;  that  if  the  feoffee  had  been  disseised, 
and  so  the  feoffor  disturbed,  the  feoffee  would  re- 
enter, or  bring  an  action  to  recontinue  the  posses- 
sion ^. 


^'  "•        IL  Sir  Francis  Bacon  says  *,  **  Where  the  trust 

betw^^DoLi  is  not  special,  nor  transitory,  but  general  and 

permanent,  there  it  is  a  ««^."    A  feoffment  was 

made  in  fee,  by  which  the  possession,  or  seisin. 


>  I  Co.  121  a.    Co.  Litt.  272,  b.  '  Bacon,  Uses,  10. 

*  See  Year  Book,  2  Edw.  4,  2,  b.  *  See  Bacon,  Uses,  9. 
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was  transferred  to  the  feoffee ;  and  a  confidence,  sect.  u. 
or  trust,  was  placed  in  him  to  permit  the  feoffor,  ^^'^^''^L 
or  any  other  person,  and  his  heirs,  to  receive  the  "*^  *™''*' 
rents  and  profits;  and  also  to  make  such  legal 
estates  as  he  or  they  should  direct.  This  confi- 
dence was  the  use ;  for  the  feoffee  had  a  perma- 
nent estate  in  fee  in  the  lands,  subject  to  the  use, 
or  distribution  of  the  profits.  The  fiduciary  or 
beneficial  interest  was  commensurate  to  the  legal 
estate.  But  a  trust  .did  not  make  this  regular 
division  of  property  into  use  and  possession ;  it 
signified,  that  the  grantor  had  executed  a  convey- 
ance of  the  lands,  by  which  he  had  not  only 
transferred  the  possession,  but  also  the  use,  or 
right  to  take  the  profits;  reposing  a  personal 
trust  in  the  grantee,  that  he  would  retain  both, 
in  order  to  answer  some  special  purpose.  Thus, 
if  he  made  a  conveyance  in  trust,  or  to  the  intent, 
that  the  grantee  should  convey  to  a  third  person, 
the  trust  placed  in  the  grantee  was  not  to  pay 
over  the  profits,  but  to  dispose  of  the  profits  and 
the  possession  ^. 

*  In  the  following  license  to  alien  is  the  form  of  an  ancient 
grant  of  the  kind.  From  the  style  of  this  king,  I  suppose  it  was 
in  the  reign  of  Henry  the  Sixth. 

"  Henry  by  the  grace  of  God  king  of  England,  France,  and 
lord  of  Ireland.  To  all  to  whom  these  present  letters  shall  come, 
greeting.  Know  ye,  that  of  our  own  special  grace,  and  in 
oonstderatipn  of  twenty  marcs  paid  to  us  in  our  Hanaper  Office, 
we  have  granted,  and  have  given  license  for  ourselves  and  our 
heirs,  as  much  as  in  us  lay,  to  our  dearly  beloved  Richard 
Comeicayle,  Esq.,  that  he  may  enfeoff  Thomas  Whitten,  Esq., 
Wm.  Bourne,  Esq.,  Jno.  Hudenett,  Esq.,  Thos.  Bullesdon,  Clerk, 
of  his  castle  and  village  of  Stepulton  in  the  Marches  of  Wales, 
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sicT.  II.        So  if  a  man  had  enfeoffed  another  to  the  intent» 
betw^n  uL  or  in  trust,  to  be  re-enfeoffed ;  or  to  the  intent,  to 
and  trusts,    j^  vouched  ^ ;  or  to  the  intent  to  suffer  a  reco- 
very^ ;  none  of  these  intents,  or  trusts,  were  uses. 

The  trust  above  described  is  called  by  Sir 
Francis  Bacon,  **  the  special  trust  lawful  ®."  But 
there  is  a  special  trust  unlawftil,  which,  he  says, 
was  created  to  the  intent  "  to  defraud  creditors, 
or  to  get  men  to  maintain  suits,  or  to  defeat  the 
tenancy  to  the  praecipe,  or  the  Statute  of  Mort- 
main, or  the  lords  of  then*  wardships,  or  the  like ; 
and  those  are  termed  frauds,  covins,  or  collu- 
sions." 


adjacent  to  the  county  of  Salop,  together  with  the  appurtenances 
thereof,  which  are  held  of  us  in  capite.  To  have  and  to  hold  to 
the  same  Thomas,  William,  John,  and  Thomas,  and  their  heirs, 
of  us  or  our  heirs,  by  due  and  customary  service,  in  order  that 
they  may  be  enabled  to  give  and  grant  in  full  and  peaceable 
seisin  the  aforesaid  castle  and  village,  with  the  appurtenances,  to 
the  said  Richard  and  Cecilia  his  wife,  and  the  heirs  of  the  bodies 
of  the  said  Richard  and  Cecilia ;  and  if  the  aforesaid  Richard 
and  Cecilia  depart  this  life  without  any  heir  of  their  two  bodies, 
the  aforesaid  castle  and  village,  with  the  appurtenances,  shall 
remain  to  the  right  heirs  of  the  same  Richard,  to  be  held  of  us 
and  our  heirs  by  the  aforesaid  service.  And  we  give  by  these 
presents  license  to  the  same  Thomas,  William,  John,  and  Thomas, 
that  they  may  receive  him  the  aforesaid  Richard,  and  hold  the 
aforesaid  castle  and  village  to  themselves  and  to  their  heirs,  to 
hold  as  aforesaid.  In  witness  whereof  we  hereby  cause  these 
letters  to  be  made  patent  Witness  myself  at  Gloucester,  the 
24th  Nov.  in  the  ninth  year  of  our  reign. 

{Signed)  "  Maplbton.'* 

'  Bacon,  Uses,  8.  '  2  Salk.  676.     See  Shep.  Touch.  652. 

'  Bacon,  Uses,  8. 
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In  another  place  he  adds^  (speaking  of  the    Skct.  il 
special  trust  lawful,)  "And  this  we  call  confi-  ^^tZ 
dence,  and  the  Books  do  call  them  intents ;  and  "^  *"*•*•• 
therefore  these  three  are  to  be  distinguished,  and 
not  confounded ;  the  covin,  confidence,  and  use.** 

Upon  the  introduction  of  uses,  the  Court  of 
Chancery  assumed  an  exclusive  jurisdiction  over 
them ;  and  during  the  exercise  of  that  jurisdiction 
previously  to  the  Statute  of  Uses,  its  decisions 
were  not  free  from  the  scruples  of  the  common 
law:  and  from  considerations  arising  from  the 
laws  and  principles  of  tenure,  and  from  the 
nature  of  the  limited  and  inferior  estates  of 
tenants  in  tail,  for  life,  and  for  years,  it  was 
determined,  that  neither  tenant  in  tail,  for  life, 
nor  for  years,  could  stand  seised  to  a  use.  The 
trust,  therefore,  declared  upon  the  estate,  or  seisin 
of  a  tenant,  having  a  limited  interest,  was  not, 
strictly  speaking,  a  use  \ 

It  must  follow,  that  if  the  Court  of  Chancery 
did  not  acknowledge  the  beneficial  interest  of  the 
cestuique  trusty  he  was  without  remedy ;  and  con- 
sequently that,  in  those  cases  where  the  trust 
was  declared  upon  the  seisin  or  estate  of  a  person 
not  capable,  according  to  the  then  contracted 
rules  of  equity,  to  stand  seised  to  a  use,  the  sub- 
posna  did  not  lie  against  the  trustee  to  compel 
him  to  perform  the  trust. 

•  Page  9.  1  Vide  post,  sec.  vi.  (2). 
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sbct.  II.  It  is  probable  that  the  distmction  which  has 
^w^^'n  uliji  ^^^^  taken  between  uses  and  trusts  may,  to  some» 
andtruitt.    appguj.  coutrovertible.     But  the  opposers  of  it 

must  contend  that  the  special  trust  before  de- 
scribed, and  the  trust  declared  upon  the  seisin  of 
a  tenant  in  tail,  or  for  life,  and  upon  the  posses- 
ision  of  a  tenant  for  years,  was  wathin  the 
statute  1  Rich.  3,  c.  1 ;  and  consequently,  that  the 
cestuique  trust  might  have  conveyed  the  legal 
estate  without  the  concurrence  of  the  trustees,  in 
whom  it  was  vested:  a  construction  which,  so 
far  as  it  concerns  the  special  trust,  and  the  trust 
declared  upon  the  possession  of  a  tenant  for 
years,  would  lead  to  practical  consequences  of 
considerable  importance,  but  which  I  shall  attempt 
to  show,  in  a  subsequent  part  of  this  essay,  is  not 
tenable. 

srcT.  111.  III.  It  is  impossible  to  fix  the  precise  period 
Jucti<!n*'o'f  when  the  use  or  trust  was  introduced  into  Eng- 
land :  but  conjecture  has  not  been  idle  in  attempt- 
ing to  supply  the  want  of  positive  information. 
I  do  not  mean  to  inquire  as  to  the  origin  of  those 
personal  trusts,  which  are  better  known  in  our 
law  by  the  name  of  deposits,  or  bailments ;  for 
imagination  can  scarcely  trace  a  period  so  remote, 
in  which  man,  in  society,  was  not  sometimes 
induced  to  intrust  another  with  the  object  of  his 
care,  or  the  fruits  of  his  industry. 

A  special  trust  seems  to  have  been  the  root 
from  which  the  permanent  use  arose ;  or,  as  Lord 


trusts. 


trusts. 


CHAP.  I.]  Stat.  27  H.  8,  c.  10.  7 

Bacon  observes  ^  "  A  trust  was  the  way  to  a  use  :**  sbct.  hi. 
and  in  another  place,  "  The  special  intent  unlawful  ]Jctiin*^f 
and  coyinous,  was  the  original  of  uses,  though 
after,  it  induced  to  the  lawful  intent,  general  and 
special."  The  progress,  indeed,  from  the  trust 
created  for  a  special  or  transitory  purpose,  to  the 
general  or  permanent  use,  seems  to  be  so  natural, 
that  the  proof  of  it  does  not  require  the  aid  of 
authority '. 

Mr.  Selden  has  stated  *,  that  "  Ethelred,  Ealdor- 
man  of  Merdarid,  had  all  that,  which  was  the 
kingdom  of  Mercland,  to  his  own  use,  as  an 
ealdorman,  and  fief,  given  him  in  marriage  with 
Ethelfled  by  her  &ther,  King  Alfred.  Londoniam 
cajmt  regni  Merciorum  (saitk  William  qf  Maimer- 
bury)  cuidam  primario  Ethdredo,  in  fidditatem 
mam  cum  JUia  Ethdjleda  concessit.''     He  adds, 

*  Bacon,  Uses,  9. 

'  Yet  the  point  seems  to  have  been  discussed  in  Lord  Dacre's 
case,  27  Hen.  8,  7,  b.  (Year  Book).  The  question  was,  whether 
a  use  was  devisable  ?  It  was  contended,  that  the  use  being  a 
novelty  in  the  law,  it  could  not  be  devised,  because  a  devise,  at 
that  time,  must  have  been  supported  by  a  custonu  It  was 
answered  by  York,  that  a  use  was  merely  a  trust,  which  was  at 
common  law ;  for  confidence  was  necessary  between  man  and  man ; 
and  that  this  trust  was  always  saleable  or  grantable  at  pleasure, 
by  assurances  not  applicable  to  the  transfer  of  the  land  itself. 
York's  argument  appears  to  be  erroneous ;  for  admitting  that  a 
trust  in  the  general  sense  of  the  word  was  coeval  with  the  law, 
yet  it  is  evident,  that  the  permanent  division  of  property  into 
the  legal,  and  beneficial  interest,  dbtinct  from  each  other,  was 
an  invention  to  evade  or  lessen  the  force  of  some  pre-existing 
law. 

'  Tit.  Hon.  615,  ed.  1631. 
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swT.iu.    [speaking  also  from  William  of  MalmesburyJ 

ductiJnTf  "  *^^*  ^^^  Alfred's  death,  his  son  Edward  was 
^•'^  king  of  Westsex  and  Mercland,  but  so,  that  he 
was  king  of  Mercland  in  name  only ;  the  whole 
possessions  remaining  to  Earldormah  Ethelred. 
Duo  regna  Merciorum  et  West  Saxonum  con- 
junxerat;  Merciorum  nomine  tenus^  quippe  oom- 
mendatum  Duci  Ethelredo,  tenens." 

According  to  Sir  Martin  Wright*,  the  word 
oommendatum  suggests  a  trust :  and,  indeed,  con* 
sidering  this  gift  by  Alfred  according  to  the 
modem  construction  of  a  conveyance,  it  would 
appear  to  be  an  assurance,  not  operating  upon 
the  legal,  but  merely  upon  the  beneficial  interest ; 
for  Alfred  gave  the  kingdom  of  Mercland  to 
Ethelred,  as  the  marriage-portion  of  his  daughter, 
and  yet  the  legal  estate  appears  to  have  continued 
in  Edward  the  son  and  heir  of  Alfred. 

But  it  is  evident  that  Mr.  Selden  considered 
the  case  as  amoimting  to  a  Saxon  tenure,  and  not 
to  a  trust ;  and  there  is  no  groxmd  for  supposing 
that  Alfred  voluntarily  converted  himself  into  a 
trustee,  when  he  might  have  effected  the  same 
purpose  by  a  simple  gift,  modified  in  any  manner 
suitable  to  his  wishes,  and  without  assuming  an 
office  incompatible  with  his  situation  as  sove- 
reign ^ 

»  Tenures,  47,  Note  C. 

'  Mr.  Sharon  Turner,  in  the  2nd  vol.  of  his  History  of  the 
Anglo-Saxons  (173),  states  a  similar  grant.     <<  The  king  gives 
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It  has  been  argued,  with  much  propriety,  that    skt.  iil 


uses  could  not  have  existed  before  the  statute 
quia  emptores  terrarum,  18  Edw.  1 ,  which  abolishes 
the  immediate  tenure  between  the  feoffor  and 
feoffee.  ''  In  ancient  books  no  mention  is  made 
of  a  use ;  and  if  any  use  had  been  at  the  common 
law,  it  would  have  been  specified  in  the  ancient 
books  of  our  law :  and  thus  it  seems  to  me,  that 
before  the  statute  of  quia  emptores  terramm^  if 
one  had  made  a  feoffinent  in  fee,  the  law  would 
have  created  a  tenure  between  the  feoffor  and  the 
feoffee ;  which  tenure  is  a  consideration ;  and  by 
such  consideration  the  feoffee  would  have  been 
seised  to  his  own  use :  and  so,  before  that  statute, 
there  was  no  use  by  reason  of  the  consideration 
before  mentioned  ^.*' 

It  has  been  supposed  that  trusts  were  known 
in  the  reign  of  Henry  the  Third.  This  opinion  ^  is 
occasioned  by  the  statute  of  Marlbridge  ^  which 

a  manor  to  Edred,  and  permits  Edred  to  give  it  to  Lulla  and 
S^eihrythe,  who  are  enjoined  to  give  part  of  the  land  to  Eaulfe 
and  Herewine:  but  Eaulfe  was  to  give  half  of  this  part  to 
Biamulve»  and  to  enjoy  the  other  half  for  his  own  life,  with  the 
power  of  devising  it,  as  he  pleased.'* 

'  Per  Pollard,  27  Hen.  8. 9,  a.  Year  Book.  But  see  Bro.  N.  C. 
60,  and  March's  N.  C.  128,  where  it  is  said,  ei  opinio  JuUj  that 
a  use  was  at  common  law  before  the  statute  of  quia  emptores 
terrarum;  but  uses  were  not  common  before  the  same  statute* 
And  see  note  to  pi.  2,  22  Vin.  179. 

•  See  BitJ.  N.  C.  P.  59,  60. 

*  52  Hen.  3,  c  6.  **  As  touching  them  that  use  to  enfeoff 
their  eldest  sons  and  heirs  being  within  age,  of  their  heritage, 
for  to  defraud  the  lords  of  the  fee  of  their  wardships,  it  is 
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skt.iu.    relieves  against  false  and  covinous  feofltaients. 


The  intro- 
duction of 
truMts. 


made  to  defiraud  the  chief  lords  of  their  wards. 
The  statute,  however,  does  not,  I  apprehend, 
warrant  this  conclusion.  For  as  to  the  opinion, 
that  the  feoffor,  in  the  case  of  a  feoffment  to  his 
eldest  son,  or  heir,  within  age,  took  the  profits  for 
his  own  use,  it  is,  as  Sir  Francis  Bacon  observes, 
a  conceit ;  for  although  the  profits  were  taken  to 
the  use  of  the  son,  it  was  still  a  feoffment  within 
the  statute  ^ :  and  as  to  the  second  case  mentioned 
by  the  statute,  that  certainly  alludes  to  feoffinents 
upon  condition,  and  not  upon  trusts  There  is 
ground  to  conclude,  that  neither  uses  nor  trusts 
were  known  at  that  time,  fi*om  the  circumstances 
attending  the  succeeding  king's  reign  (Edward 
the  First) :  for  the  clergy,  who  were  then  endea- 
vouring, arte  vd  ingeniOj  to  bring  lands  into 
mortmain  without  license,  were  not,  it  seems, 
acquainted  with  the  utility  of  trusts.  The  statute 
De  Rdigiosis ',  which  was  principally  made  to  pre- 

providedi  accorded,  and  agreed,  that  by  occasion  of  any  such 
feoffment  no  chief  lord  shall  lose  his  ward*  (2.)  Moreover, 
touching  them  that  fain  false  feoffments  of  their  lands,  which 
they  will  lease  for  term  of  years  to  defraud  the  chief  lords  of 
their  wards,  wherein  it  is  contained  that  they  are  satisfied  of  the 
whole  service  due  unto  them  until  a  certain  term,  so  that  such 
feoffees  are  bound  at  the  said  term  to  pay  a  certain  sum  to  the 
value  of  the  same  lands,  or  far  above ;  so  that  after  such  term, 
the  land  shall  return  unto  them,  or  to  their  heirs,  because  no 
man  will  be  content  to  hold  it  upon  the  price ;  it  is  provided  and 
agreed  that  by  such  fraud  no  chief  lord  shall  lose  his  ward." 

*  Bac.  Uses,  25. 

»  See  2  Inst.  111.     Poph.77. 

'  7  Edw.  I.     See  Bac.  25.     Poph.  77. 
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vent  alienations  in  mortmain,  takes  no  notice  of  9«ct.  m. 
them ;  and  if  uses  or  trusts  had  been  then  known,  JucUoo  *Tf 
it  is  most  probable  that  the  clergy,  who  were 
more  conversant  in  the  civil  law  than  the  laity, 
would  have  taken  advantage  of  them. 

It  has  been  argued  that  trusts  were  early  re- 
ceived, on  account  of  the  writ  called  causa  mutri- 
numii  prtBlocuti  \  Thus,  if  a  woman  had  given 
lands  in  fee,  or  for  life,  to  a  man,  to  the  intent 
that  he  should  marry  her,  the  common  law  gave 
her  this  writ  of  causa  matrimonii  prcelocutij  to 
recover  her  lands,  in  case  the  marriage  did  not 
take  eflfect*.  So  if  the  woman  had  given  the 
lands  to  a  stranger,  to  the  intent  that  he  should 
reconvey  them  to  her  and  her  intended  husband, 
the  same  writ  was  allowed  her  •.  This  writ,  it 
must  be  observed,  was  granted  to  the  woman  by 
the  conmion  law,  which  is  alone  a  conclusive  rea- 
son, that  the  confidence  reposed  in  the  husband, 
or  stranger,  was  not  a  use  nor  trust ;  for  it  is  a 
rule,  that,  whenever  a  remedy  is  given  against 
uses  or  trusts,  that  remedy  is  afforded  by  an  ^o^- 
press  statute^  and  not  by  the  common  law  ^.  It  has 
been  further  said  ^  that  trusts  were  introduced  in 
the  reign  of  Edward  the  Second ;  but  I  have  found 
no  instance  of  a  trust  which  can  support  that 
opinion  *. 

*  Vide  Year  Book,  27  Hen.  8,  c.  10.  •  F.  N.  B.  471. 

*  F.  N.  B.  472.  ^  Poph.  77.    Bac.  Uses,  23. 

*  Brent's  Case,  2  Leon.  ca.  25,  per  Harpur. 

*  I   observe,   however,  that  Mr.  Daines  Barringtoni  in  his 
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sicT.  lu.  Trusts,  however,  were  certainly  frequent  during 
the  reign  of  Edward  the  Third.  Brooke^  in  a  note 
upon  a  case  reported  in  the  Year  Book  of  that 
monarch's  reign*  (where  feoflfees  were  sued  by 
petition),  thinks  it  worthy  of  observation,  that 
trusts  were  known  in  those  days  ^.  And  although 
Sir  Francis  Bacon  says  ^  that  this  case,  and  the 
book  of  8  Ass,  (where  a  fine  was  levied  in  avJbre 
droit)y  are  but  implications  of  no  moment ;  yet  the 
statute  60  Edw.  3,  c.  6,  clearly  proves  that  special 
trtistswere  then  in  practice.  The  statute  runs 
thus :  ''  Because  that  divers  people  inherit  of 
divers  tenements,  borrowing  divers  goods  in  mo- 
ney, or  in  merchandise,  of  divers  people  of  this 
realm,  do  give  their  tenements  and  chattels  to 
their  friends  by  coUusion  thereof  to  have  the  profits 
at  their  wiU,  and  after  do  flee  to  the  franchise  of 

ObservatioDfl  upon  the  Statutes,  308,  note  a  (ed.  1767),  says  there 
is  an  Irish  statute  against  secret  feoffments,  so  early  as  the  third 
of  Edward  the  Second,  styled  the  Statutes  of  Kilkenny.  [The 
following  appears  to  be  the  statute  alluded  to  by  Mr.  Barrington: 
"  An  Act  against  Fraudulent  Conveyances."  "  It  is  agreed  and 
assented,  that  if  any  man  enfeoffe  another  of  his  land,  with 
intent  to  enter  into  rebellion,  or  to  commit  any  other  felony,  and 
after  the  felony  committed,  to  have  again  his  said  land ;  that 
such  manner  of  feoffements  shall  be  held  for  none,  but  that  pre*- 
sently  after  the  felony  committed,  the  king  shall  have  the  year 
and  the  waste  of  the  same  tenements ;  and  after  the  chief  lord 
shall  have  the  same  as  his  escheat,  so  that  the  truth  of  the  matter, 
and  the  manner  of  the  feofiment  be  first  inquired  by  writ  out  of 
the  Chancery."  8  Edw.  2,  c  4,  in  the  Parliament  of  Kilkenny. 
Stat.  Irel.  1  vol.  2,  ed.  1766.     Dublin.] 

'  44  Edw.  3,  25. 

»  Bro.  Feof.  al.  Uses,  9. 

'  Bac.  Uses,  23, 24. 
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Westminster,  of  St.  Martin-le-Grand,  of  London,   swr.  in. 
or  other  such  privileged  places,  and  there  do  live  Ju**c*tion*Tf 
a  great  tune  with  an  high  countenance  of  another  *'"**"• 
man's  goods  and  profits  of  the  said  tenements 
and  chattels,  till  the  said  creditors  shall  be  bound 
to  take  a  small  parcel  of  their  debt,  and  release 
the  remnant.    It  is  ordained  and  assented,  that  if 
it  be  found  that  such  gifts  be  so  made  by  collu- 
sion, that  the  said  creditors  shall  have  execution 
of  the  said  tenements  and  chattels,  as  if  no  such 
gifts  had  been  made  ^." 

*  By   a  subsequent  statute,   1  Rich.  2,  c  9,  «  Because  it  is 
complained  to  the  king  that  many  people  of  the  said  realm,  as 
well  great  as  small,  bearing  right  and  true  title,  as  well  to  lands, 
tenements,  and  rents,  as  in  other  personal  actions,  be  wrongfully 
delayed  of  their  right  and  actions,  by  means  that  the  occupiers 
or  defendants  to  be  maintained  and  sustained  in  their  wrong,  do 
commonly  makCigifts  and  feoffments  of  their  lands  and  tenements 
which  be  in  debate,  and  of  their  other  goods  and  chattels  to 
lords  and  other  great  men  of  the  realm,  against  whom  the  said 
pnrsuants  for  great  menace  that  b  made  to  them  cannot,  nor 
dare  not,  make  their  pursuits :  and  also  on  the  other  part  com- 
plaint is  made  to  the  king,  that  oftentimes  many  people  do  dis- 
seise other  of  their  tenements,  and  anon,  after  the  disseisin  done, 
they  make  divers  alienations  and  feofiments,  sometimes  to  lords 
and  great  men  of  the  realm  to  have  maintenance,  and  sometime 
to  many  persons  of  whose  names  the  disseisees  can   have  no 
knowledge,  to  the  intent  to  defer  and  delay  by  such  frauds  the 
said  disseisees  and  the  other  demandants  and  their  heirs,  of  their 
recovery,  to  the  great  hindrance  and  oppression  of  the  people ; 
it  is  ordained  and  established,  that  from  henceforth  no  gift  or 
feoffment  of  lands,  tenements,  or  goods,  be  made  by  such  fraud 
or  maintenance ;  and  if  any  be  in  such  wise  made,  they  shall  be 
holden  for  none  and  no  value ;  and  the  said  disseisees  shall  from 
henceforth  liave  their  recovery  against  the  first  disseisors,  as  well 
of  the  lands  and  tenements,  as  of  their  double  damages,  without 
having  regard  to  such  alienations,  so  that  the  disseisees  commence 
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sncT.  iv.  rv.  The  earliest  mention  which  I  find  of  the 
word  tise,  is  in  the  statute  of  provisors,  7  Rich.  2, 
c.  12  * ;  and  Bacon  considers  the  first  practice  of 
uses  to  be  about  that  reign  *.  It  is  likely,  how- 
ever, that  uses  of  the  permanent  kind  before 
described  were  known  in  the  preceding  king's 
reign  ^ ;  for  as  in  their  commencement  uses  were 
of  a  secret  nature  (the  use  being  originally  created 
on  the  estate  of  the  feoffee  merely  by  a  parol  de- 
claration), it  is  probable,  that  they  were  not  no- 
ticed  by  the  legislature,  until  they  had  gained 
some  degree  of  notoriety.  In  a  case  before  cited  ^ 
Man  wood  says,  "  I  have  seen  divers  ancient  deeds 
of  uses,  and  in  ancient  times  you  shall  not  find 
that  any  would  purchase  lands  to  himself  alone, 
but  had  two  or  three  joint  feoffees  with  him,  and 
he  who  was  first  named  in  the  charter  of  feoff- 

their  suits  within  the  year  next  after  the  disseisin  done.  And  it 
is  ordained  and  established,  that  the  same  statute  shall  hold  place 
in  every  other  action  in  plea  of  land  where  such  feoflinents  be 
made  by  fraud  or  collusion,  to  have  their  recovery  against  the 
first  such  feoffor.  And  it  is  to  wit,  that  this  statute  ought  to  be 
understood  where  tuchfeaffbn  thereof  tctke  the  profits,*' 

'  *'  And  moreover  it  is  assented,  that  if  any  alien  have  pur- 
chased, or  from  henceforth  shall  purchase,  any  benefice  of  holy 
church,  dignity,  or  other  thing,  and  in  his  proper*  person  take 
possession  of  the  same,  or  occupy  it  himself  within  the  realm, 
whether  it  be  to  hie  own  proper  use,  or  to  the  use  of  another^ 
without  especial  license  of  the  king,  he  shall  be  comprised  within 
the  same  statute." 

*  Bac.  24. 
^  [Such  uses  seem  to  be  referred  to  in  the  above-cited  stat  of 

the  1st  year  of  the  reign  of  Rich.  2,  (c.  9,)  though  the  word 
use  is  not  mentioned.  See  the  cimduding  paragraph  of  that  stat.] 

*  Brent's  Case,  2  Leon.  15. 
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ment,  was  cestuiqtie  tise,  although  that  no  use  was  sict.  iv. 
dedared  to  hun  upon  the  livery ;  and  so  it  was  Jr  ^*^" 
known  by  the  occupation  of  the  lands.  And  the 
reason  why  no  mention  is  made  in  our  ancient 
books  of  uses,  is,  because  men  were  then  of  better 
consciences  than  now  they  are ;  so  as  the  feoffees 
did  not  give  occasion  to  theu'  feoffors  to  bring 
suipomas  to  compel  them  to  perform  the  trusts 
reposed  in  them." 

In  consequence  ot  the  secret  manner  in  which 
uses  were  at  first  declared,  and  of  the  difficulty  of 
obtaining  evidence  of  the  object  of  the  parties, 
and  the  extent  of  the  beneficial  interest,  by  the 
ordinary  proceedings  of  a  court  of  law,  it  has  been 
said,  that  John  Waitham,  who  was  Bishop  of  Salis- 
bury, and  Chancellor  to  King  Richard  the  Second, 
by  a  strained  interpretation  of  the  statute  of 
West.  2,  devised  the  writ  of  mbpoma,  returnable 
in  the  CJourt  of  Chancery  only  K 

V.  The  use  afforded  the  clergy  an  opportunity  of    swrr.  v. 
avoiding  the  statutes  of  Mortmain ;  for  although  ^^Z  tL 
they  could  not  buy  lands  in  their  own  names,  yet  Jijf  ^^ 
they  might  evade  the  statutes  by  obtaining  grants, 
not  directly  to,  but  to  the  use  of  their  religious 
houses.    But  the  legislature  interfered,  and  by  a 
statute  made  15  Rich.  2,  c.  5  ^  it  was  enacted,  that 

'  3  Black.  Com.  52.  See  Mr.  Cruise's  valuable  Digest,  1  vol. 
896,  et  seq.,  and  Gilb.  Forum  Romanum,  17. 

'  **  And  moreover  it  is  agreed  and  assented,  that  all  they  that 
be  possessed  by  feoffment,  or    by  other  manner,  to  the  use  of 
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skt.  v.   the  lands  so  purchased  to  uses  should  be  amor- 
SSf  to  the  *^^  ^y  license  from  the  crown,  or  sold  to  private 
wS?  8^      persons ;  and  that  uses  should  be  subject  for  the 
future  to  the  statutes  of  mortmain,  and  be  forfeit- 
able like  the  lands. 

The  disputes  between  the  Houses  of  York  and 
Lancaster  originated  in  the  reign  of  Richard  the 
Second.  It  was  natural,  that  men,  becoming  par- 
ties to  these  unfortunate  quarrels,  should  seek  the 
means  of  retaining  their  estates  in  their  own  fami- 
lies by  preserving  them  from  forfeiture.    This  was 

religious  people^  or  other  Bpiritual  persons,  of  lands  and  tenements, 
fees,  advowsons,  or  any  other  possessions  whatsoever,  to  amortize 
them,  and  whereof  the  said  religious  and  spiritual  persons  take 
the  profits,  that  betwixt  this  and  the  Feast  of  St  Michael  next 
coming,  they  shall  cause  them  to  be  amortized  by  the  license  of 
the  King  and  of  the  Lords,  or  else  that  they  shall  sell  and  alien 
them  to  some  other  use  between  this  and  the  said  Feast,  upon 
pain  to  be  forfeited  to  the  King,  and  to  the  Lords,  according  to 
the  form  of  the  statute  of  religious,  as  lands  purchased  by  reli- 
gious people:  and  that  from  henceforth  no  such  purchase  be 
made,  so  that  such  religious  or  other  spiritual  persons  take  there- 
fore the  profits  as  afore  is  said,  upon  pain  aforesaid,  and  that  the 
same  statute  extend  and  be  observed  of  all  lands,  tenements, 
fees,  advowsons,  and  other  possessions,  purchased,  or  to  be  pur- 
chased, to  the  use  of  guilds  or  fraternities.  And  moreover  it  is 
assented,  because  mayors,  bailiffs,  and  commons  of  cities,  bo- 
roughs, and  other  towns,  which  have  a  perpetual  commonalty, 
and  others  which  have  offices  perpetual,  be  as  perpetual  as  people 
of  religion,  that  from  henceforth  they  shall  not  purchase  to  them 
and  to  their  commons,  or  office,  upon  pain  contained  in  the  said 
statute  De  Religiosis.  And  whereas  others  be  possessed,  or  here- 
after shall  purchase  to  their  use,  and  they  thereof  take  the 
profits,  it  shall  be  done  in  like  manner  as  is  aforesaid  of  people 
of  religion." 
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effected  by  the  aid  of  uses.    The  most  plain  and    8«ct.  v. 
simple  plan  was  that  of  conveying  ladds,in  the  life-  f,",**"^  ^^^ 
time  of  the  grantor,  to  such  uses  as  were  directed  ^J^  3^^ 
in  the  deed,  or  by  parol  declaration.    By  another, 
a  power  was  given  over  the  use  which  was  not 
suffered  by  the  common  law  over  the  land ;  that 
of  devising.     As  the  legal  estate  was  vested  in  the 
feoffees  by  either  of  these  dispositions,  the  lands 
were  exempted  from  forfeiture.    The  causes  then, 
which  induced  men  to  continue  uses  at  this  pe- 
riod, were  extremely  different  from  those  of  their 
production.      Their  origin   was    occasioned    by 
fraud ;  their  continuance  proceeded  from  laudable 
motives. 

During  the  civil  commotions,  which  attended  the 
troublesome  reigns  of  Richard  the  Second,  and 
Henry  the  Fourth,  most  of  the  lands  in  the  king- 
dom were  conveyed  to  uses.  A  practice  so  general 
could  not  escape  the  notice  of  the  legislature ;  and 
therefore,  in  some  general  acts,  as  in  21  Rich.  2, 
c.  3,  and  in  some  particular  ones,  as  in  the  case 
of  the  Duke  of  Northumberland^,  forfeitures  for 
treason  were  extended  not  only  to  the  lands,  of 
which  the  person  attainted  was  himself  seised,  but 
to  those  whereof  he  was  seised  as  cestuique  me. 

During  the  reigns  of  Henry  the  Fourth,  Henry 
the  Fifth,  and  Henry  the  Sixth,  I  find  only  three 
statutes  relating  to  trusts.  The  statutes  of  4  Hen.  4, 

•  See  the  Year  Book,  1 1  Hen.  4,  52,  pi.  80. 
VOL.  1.  C 
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srcT.  V.  c.  7,  and  1 1  Hen.  6,  c.  3,  were  enacted  to  confirm 
uMt  to  uie  and  enlarge  the  1  Rich.  2,  c.  9,  before  stated  *.  But 
SSI  3?  by  the  5th  chap,  of  the  1 1  Hen.  6,  it  appears,  that 
tenants  for  lives  or  years,  who  were  subject  to 
actions  of  waste  by  the  reversioner,  upon  their 
commission  of  it,  had  taken  advantage  of  the  doc- 
trine of  trusts,  in  order  to  escape  punishment,  by 
conveying  their  estates  to  Mends  in  trust  for  them-* 
selves,  and  afterwards  committing  waste  upon  the 
lands  at  their  pleasure ;  they  still  continuing  to 
occupy  the  premises,  and  to  take  the  profits  to 
their  own  use :  for  the  reversioner  being  ignorant 
of  the  legal  owner  of  the  lands,  did  not  know 
against  whom  to  bring  his  action :  ''  It  is  therefore 
ordained  and  established,  that  they  in  the  rever- 
sion, in  such  case,  may  have  and  maintain  a  writ 
of  waste  against  the  said  tenants  for  term  of  life, 
of  another's  life,  or  for  years,  and  so  recover  against 
them  the  place  wasted,  and  their  treble  damages 
for  the  waste  by  them  done,  as  they  ought  to  have 
done  for  the  waste  committed  by  them  before  the 
said  grant  and  lease  of  the  estate." 

In  the  6th  Hen.  6  ^  it  appears,  that  a  case  arose^ 
upon  the  nature  and  extent  of  the  estate  of  cestui- 
que  use.  A  man  being  seised  of  a  manor  to  which 
an  advowson  was  appendant,  conveys  the  manor 
to  feoffees  to  his  own  use,  and  afterwards  is  out- 
lawed in  an  action  of  debt.   During  the  outlawiy, 

*  [Pa.  13;  see  Co.  Litt  286,  b.] 
*  Year  Book,  5  Hen.  5,  3.  6.     Bro.  Feoff,  al.  Uses,  pi.  45. 
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the  church  hecomes  vacant,  and  the  cestuique  use    8«ct.  v. 
presents  to  the  church ;  the  king  brings  his  quare  ^^^  th^, 
impedit,  and  the  case  was  determined  in  his  favour;  ^  3^ 
for  cestuique  use,  as  tenant  at  will  to  his  feoffees, 
had  a  possession,  which  was  forfeited  to  the  crown 
by  the  outlawry. 

But  the  great  point  seems  to  have  been  settled 
in  the  4th  £dw.  4  ^  that  cestuique  use  could  obtain 
no  relief  in  the  courts  of  common  law  against  his 
feoffees,  but  must  rely  upon  the  equitable  juris- 
diction of  the  Court  of  Chancery.  But  even  in 
this  king's  reign  the  principles  of  equity  were  so 
little  understood,  that  it  was  determined,  that  the 
subpoma  did  not  extend  to  the  heir  of  the  feoffee, 
who  was  in  bylaw;  but  relief  in  such  cases  could 
only  be  had  by  his  bill  in  parliament  ^. 

Prom  the  11th  Hen.  6,  to  the  reign  of  Rich.  3, 
(which  includes  a  space  of  fifty  years,)  the  Statute 
Book  is  totally  silent  upon  the  subject  of  uses. 
From  this  circumstance  Sir  Francis  Bacon  con- 
cludes, and  there  is  ground  to  believe,  that  uses 
were  most  favoured  about  that  time.    The  statute 


*  4Edw.4,S,l>,pL9. 

'  Year  Book,  8£dw.4,  6.  22£dw.4,  6.  Carey,  13.  But  this 
was  soon  remedied.  See  Keilw.  42,  b.  They  who  wish  to  ex- 
amine the  early  decisions  upon  uses  and  trusts,  may  be  assisted 
by  the  foDowing  references  to  the  Year  Books.  9  Hen.  4,  8. 
12  Hen.  4,  21.  1  Hen.  5,  4.  33  Hen.  6,  15.  5  Edw.  4,  7,  8. 
7  Edw.  4,  14.  18  Edw.  4,  1 1.  7  Edw.  4,  29, 17,  and  generally  to 
Bro.  tit  Feoff,  al.  Uses. 

c2 
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Swrr.  V.    of  1  Rich.  3,  c.  1,  materially  increased  the  power 
SL?'o  the  of  cestuique  use. 

rpign    of 
Rich.  3. 

Stat,  of  1        This  statute  recites,   "  That  forasmuch  as  by 
Rich.3,c.i.  pj.iyy  ^^^  unknown  feofl&nents,  great  usurety, 

trouble,  costs,  and  grievous  vexations  daily  grow 
betwixt  the  king's  subjects,  insomuch  that  no 
man  that  buyeth  any  lands,  tenements,  rents,  ser- 
vices, or  other  hereditaments,  nor  women  that 
have  jointures  or  dowers  in  any  lands,  tenements, 
or  other  hereditaments,  nor  men's  last  wills  to  be 
performed,  nor  leases  for  term  of  life  or  years,  nor 
annuities  granted  to  any  person  or  persons,  for 
their  services  for  term  of  their  lives,  or  otherwise, 
be  in  perfect  surety,  nor  without  great  trouble  and 
doubt  of  the  same,  because  of  such  privie  and  un- 
known feoffments :  for  the  remedy  whereof  it  is 
ordained,  established,  and  enacted,  by  the  advice 
of  the  lords  spiritual  and  temporal,  and  the  com- 
mons in  this  present  parliament  assembled,  and 
by  authority  of  the  same,  that  every  estate,  feoff- 
ment, gift,  release,  grant,  leases,  and  confirmations 
of  lands,  tenements,  rents,  services,  or  heredita- 
ments, made  or  had,  or  hereafter  to  be  made  or 
had,  by  any  person  or  persons  being  of  full  age, 
of  whole  mind,  at  large,  and  not  in  duress,  to  any 
person  or  persons,  and  all  recoveries  and  execu- 
tions had  or  made,  shall  be  good  and  effectual  to 
him  to  whom  it  is  so  made,  had,  or  given,  and  to 
all  others  to  his  use,  against  the  seller,  feoffor, 
donor,  or  grantor  thereof,  and  against  the  sellers, 
feoffors,  donors,  or  grantors,  his  or  their  heirs, 
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claiming  the  same  only  as  heir  or  heirs  to  the  same  8»ct.  v. 
seUers,  feoffors,  donors,  or  granters,  and  every  of  |^h.3jc.V 
them,  and  against  all  others  having  or  claiming 
any  title  or  interest  in  the  same,  only  to  the  use 
of  the  same  seller,  feoffor,  donor,  or  granter,  sel- 
lers, feoffoi^  donors,  or  granters,  or  his  or  their 
said  heirs,  at  the  time  of  the  bargain,  sale,  cove- 
nant, gift,  or  grant  made :  saving  to  every  person 
or  persons  such  right,  title,  action,  or  interest,  by 
reason  of  gift  in  tail  thereof  made,  as  they  ought 
to  have  had  if  this  act  had  not  been  made  ^J* 

VI.  This  statute  was  evidently  intended  for  the    sicx.  vi. 
benefit  of  purchasers,  by  giving  the  cestuique  use  ^^  ^i^_ 
an  alienable  power  over  the  possession,  as  well  as  [^[  [^^^^ 
the  use.    But  the  intention  of  the  legislature  was  ^• 
frustrated;  for  the  statute  did  not  deprive  the 
feoffees  of  the  power  of  alienation ;  and  conse- 
quently if  they  aliened  the  land  for  a  valuable 
consideration,  and  without  notice,  previously  to 
any  disposition  made  by  cestuique  use  pursuant 
to  the  statute,  such  alienation  disabled  cestuique 
use  from  exercising  the  power  which  the  statute 
meant  to  afford  him.    Besides  this  inconvenience, 
there  was  a  still  greater  produced  by  the  statute ; 
for  it  often  occasioned  a  kind  of  double-handed 
proceeding,  or  fraud,  both  in  the  feoffees  and  ces- 
tuique use.     The  feoffees  had  a  power  over  the 
possession  by  the  common  law,  and  the  cestuique 

*  [This  saving  applies  to  tenant  in  tail  of  the  ^^a/ estate,  and 
not  to  tenant  in  tail  of  the  tue  .*  vide  p.  29.] 
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8«T.  VI.  use  by  the  statute.  They  often  colluded,  and  by 
I^  ^^a.  making  secret  and  different  feoffinents,  they  pur- 
mI!!.  nti^  posely  defeated  each  other's  alienation,  with  a 
'-  view  to  deceive  purchasers. 


Of  the  all-       (1.)  It  has  been  a  question  of  some  importance, 

•natioD    of 

thooMtaique  aud  pcrluips  ucver  decided,  whether  in  some  cases 
any  or  what  part  of  the  estate  of  the  feoffees  con- 
tinued in  them  after  the  feoffinent  of,  or  aliena- 
tion by,  the  cestuique  use. 

In  fee.  If  ccstuique  use  in  fee-simple  had  made  a  feoff- 

ment in  fee-simple,  according  to  the  stat.  1  Rich.  3, 
c.  1,  it  seems,  that  the  whole  interest  of  the  feof- 
fees was  thereby  conveyed.  So  if  there  had  been 
cestuique  use  in  fee-simple,  and  he  had  made  a 
feoffinent  in  fee-simple,  upon  condition  of  reentry, 
and  the  condition  was  afterwards  broken,  and  the 
cestuique  use  had  entered ;  the  estate  of  the  feof- 
fees was  not  restored  by  such  entry  ^. 

or  eettoique      But  notwithstanding  the  alienation  of  cestuique 

UM  in  Uil, 

Ac.  use  in  fee  had  this  effect  by  the  statute  of  1  Rich.  8, 

there  was  a  distinction,  when  cestuique  use  had 
only  a  limited  estate  in  the  land,  as  an  estate  for 
life  or  in  tail,  with  a  remainder  over. 

In  a  case  ^  in  the  seventh  year  of  Edward  the 
Sixth's  reign,  one  Davis,  being  seised  in  fee,  en- 

*  21  Hen.  7,  25.    Bro.  tit.  Feoff,  al.  Uses,  pi.  18.    Co.  Litt. 
103,  a.  '  Davis's  case,  Dyer,  88,  b,  89,  a. 
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feoffed  J.  L.  and  others  in  fee,  in  the  19th  year  s^r.  vi. 
of  Henry  the  Eighth,  to  the  use  of  his  wife  for  tioa  3^. 
life,  remainder  to  his  brother  in  tail,  remainder  J^t.  1  Rid^! 
to  B.  H.  in  tail,  remainder  to  the  right  heirs  of  ^' 
tiie  feoffor.  Afterwards,  in  the  24th  Hen.  8, 
Davis  and  his  wife  levied  a  fine  with  proclama- 
tions to  Sir  H.  W.  and  others  in  fee,  to  the  use 
of  Sir  H.  W.  and  his  heh«  in  fee.  The  brother, 
the  first  in  remainder,  joined  in  this  fine.  Sir 
T.  W.,  son  and  heir  of  Sir  H.  W.,  bargained  and 
sold  the  lands  to  the  king  in  fee.  After  this  the 
brother  died  without  issue,  and  then  the  wife  died. 
J.  L.,  the  surviving  feofibe,  brought  his  petition, 
and  this  matter  was  found  by  the  verdict.  In 
airest  of  judgment  it  was  alleged  on  the  part  of 
the  king,  that  the  petition  did  not  lie  for  the  feof- 
fee, because  the  fee-simple  of  the  use  was  lawftdly 
conveyed  to  Sir  H.  W. ;  and  therefore  J.  L.,  the 
feoffee,  could  not  enter  to  revive  the  use ;  because 
he  could  not  be  seised  of  the  fee-sunple  in  the  same 
manner  as  he  was  before  the  alienation.  This  case 
does  not  appear  to  have  been  determined;  and 
therefore  Dyer  adds,  "  et  ideo  quaere  inde." 

However,  in  a  case  sent  from  the  Chancery  for 
the  opinion  of  the  Judges  ^  they  were  in  fisivour  of 
this  opinion.  It  was  thus :  there  was  cestuique 
use  in  tail,  remainder  over  in  tail,  remainder  to 
the  first  cestuique  use  (in  tail)  in  fee.  Cestuique 
use  in  tail  before  the  27th  Hen.  8,  made  a  feoff- 

'  Baskerville  s  caM,  Dyer,  329,  b.,  330,  a.   Vide  Dyer,  58,  a. 
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Sk:t.  VI.  ment  in  fee  to  the  use  of  himself  for  life,  re- 
tion  rJS'rf-  mainder  to  his  first  son  (being  heir  in  tail)  and 
lut.  1  Rich!  ^8  wife  for  their  lives,  remainder  to  the  use  of 
^'  the  heirs  of  their  bodies,  remainder  to  the  use  of 

the  right  heirs  of  the  feoflFor.  The  statute  27 
Hen.  8,  c.  10,  is  passed,  and  the  feoffor  dies.  The 
son  and  his  wife  enter :  and  then  the  first  feoffees 
enter,  to  revive  the  former  uses  in  tail  Dyer  and 
Manwood  were  both  of  opinion,  that  the  entry  of 
the  feoffees  was  unlawful ;  for  that  the  fee-simple 
in  the  use  was  lawfiilly  transferred,  and  the 
right  of  the  feoffees  bound  by  the  statute  of 
1  Rich.  3.  Therefore,  by  their  entry,  the  feoffees 
could  not  have  their  former  estate ;  that  is  to  say, 
the  fee-simple.  This  opinion  was  sent  into  Chan- 
cery by  those  Judges,  and  Catlyn  and  Saunders 
were  of  the  same  opinion. 

On  the  other  hand,  it  was  expressly  stated,  in 
the  beginning  of  the  reign  of  Henry  the  Seventh  ^ 
that  if  cestuique  use  in  tail  made  a  feoffment  in 
fee,  the  feoffees  might  enter  after  the  death  of 
cestuique  use  in  tail,  for  the  purpose  of  revesting 
the  former  uses ;  and  that  a  feofitaient  by  cestuique 
use  for  life  operated  only  upon  his  estate  for  life ; 
and  consequently  did  not  create  a  forfeiture. 
This  opinion,  it  seems,  was  adopted  in  the  reign 
of  Henry  the  Eighth :  for  Brooke  *  says,  that  there 

»  Bro.  tit  Feof.  al.  Uses,  pi.  22,  4  Hen.  7,  18.       [Sec  alao 
Dyer,  58,  a.  p.  5.] 

^  Bro.  tit  Fines,  pi.  107.     Vide  also  Dyer,  57,  b.  p.  1,  as  to 
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was  then  no  occasion  for  entry  or  claim,  within    sicr.  vi. 
the  five  years,  to  avoid  a  fine  levied  by  cestuique  Jon  2d"rf. 
use  far  life  with  proclamations ;   such  fine  not  [^  J^^J,* 
working  a  forfeiture.    The  rule,  that  neither  a  ^• 
feofibient    nor   fine    by  cestuique    use  for  life 
amounted  to  a  forfeiture  of  his  estate,  must  have 
been  established  upon  one  of  these  grounds ;  that 
by  the  feofibient  or  fine  the  use  and  l^gal  estate 
passed  to  the  grantee  during  the  feoffor's  life,  while 
the  remainder  continued  in  the  first  feoffees ;  or 
that,  by  the  fine  or  feofflnent,  a  base  fee  passed 
to  the  grantee,  determinable  upon  the  death  of 
cestuique  use  by  the  entry  of  the  feoffees. 

Delamere's  case  ^  was  in  substance,  thus :  B.  D. 
in  the  13th  Hen.  8,  enfeoffed  T.  S.  and  others  in 
fee  to  the  use  of  himself  and  his  wife,  and  the 
heirs  of  their  two  bodies ;  and  in  default  of  such 
issue,  remainder  to  B.  D.  in  tail ;  remainders 
over.  R.  D.,  in  the  26th  Hen.  8,  enfeoffed  W.  D. 
in  fee ;  afterwards  R.  D.  died,  and  the  heir  of  the 
surviving  feoffee  entered  to  revive  the  ancient 
uses;  and  upon  solemn  argument  it  was  held, 
that  the  entry  of  the  feoffees  was  lawful.  It  was 
said  in  this  case,  that  by  the  feoffinent  of  R.  D. 
the  fee-simple  in  the  lands  passed ;  but  that  after 
the  death  of  the  feoffor  the  feoffees  might  re-enter 
to  revive  the  ancient  uses;  but  that,  although 
this  right  of  entry  remained  in  the  feoffees,  yet 

ft  lease  by  cestuique  use  for  life.     [Zouch's  case,  7  Bac.  Abr. 
166.]  *  Plowd.  348  to  853.     I  Co.  128. 
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8wT.  VI.    until  their  regress  the  fee-simple  was  out  of  them. 

u^n  ^Jf.  "^^  <^^^^  ^^  considered  as  establishing  a  prin- 

Itot.  1*  Rich!  ^P^^  different  from  the  determination  in  the  case 

^'  cited  from  Dyer ;  and  it  was  observed,  that  this 

was  determined  upon  solemn  argument,  but  that 

from  Dyer  was  only  the  opinion  of  the  Judges^ 

without  any  argument  \ 

The  case  ^  from  Dyer  appears  irreconcileable  to 
the  first  case  cited  from  ^  Brookes's  Abridgment ; 
but  perhaps  it  is  not  altogether  inconsistent  with 
Delamere's  casa  The  statute  of  Richard  renders 
the  feoffinent  of  cestuique  use  valid  against  all 
claiming  any  title  or  interest  in  the  lands  only  to 
the  use  of  the  feoffw  or  his  heirs.  Now  when  the 
feoffor  in  the  latter  case  died,  the  feoffees  did  not 
claim  to  the  use  of  the  heirs,  but  of  the  wife,  of 
the  feoffor;  in  which  case  they  were  neither 
restrained  by  the  statute,  nor  the  common  law. 
But  in  the  case  from  Dyer,  the  first  feoffees 
certainly  did  claim  to  the  use  of  the  heir  in  tail 
of  cestuique  use.  The  only  doubt  appears  to 
haye  beoi,  whether  the  words  of  the  statute, 
**  claiming  the  same  only  as  heirs  of  the  feoffor, 
ftc.**  should  extend  to  the  heirs  special  as  weU  as 
general^. 

If  the  case  from  Dyer  be  correct  S  a  fisofibient 


*  1  Co.  128,  b.  129,  a.        ^  [Baskerville's  case,  p.  23,  ante.] 

•  [PL  22,  4  Hen.  7,  18.]  •  Sec  B.  N.  C.  147. 

'  Dyer,  829,  b.  380,  a.     [Daskerville  8  case.] 
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by  oestuiqiie  use  m  taU^  aft^  the  statute  of  s«rr.  vi. 
Bichard  the  Third,  had  the  same  op^ution  in  tlS^^Trf- 
baniug  the  claims  of  the  issue,  as  a  fine  would  J^^  f^^ 
have  had  \  I  say,  as  a  fine  would  have  had ;  for  ^- 
notwithstanding  the  effect  of  it  was  at  first 
doubted,  it  appears  to  have  been  settled  ^  that  a 
fine  would  have  bound  the  issue  in  tail  of 
cestuique  use,  and  also  the  entry  of  the  feoffees, 
while  they  claimed  to  the  use  qf  the  isme.  But 
aocording  to  the  doctrine  in  Ddamere's  case, 
neither  the  feoflftnent  nor  the  fine  would  have 
barred  any  remainder  expectant  on  the  determi- 
nati(m  of  the  estate  tail ;  tor  whenever  the  entail 
ceased,  the  feoffees  would  have  had  a  right  to 
enter  to  revive  the  ancient  uses;  in  that  case 
they  would  not  have  daimed  to  the  use  of  the 
feoffor,  or  his  heirs,  but  to  the  use  of  a  stranger. 
I  must  observe,  that  GUbert  ^  in  his  IVeatise  on 
the  Law  of  Uses  and  Trusts,  seems  to  have  been 
in  an  error,  when  he  asserts,  that  a  recovery 
suffered  by  a  cestuique  use  in  trust,  did  not,  after 
the  statute  1  Ridi.  3,  hind  the  issue  in  tail ;  tot 
notwithstanding  the  doubt  entertained  in  30 
Hen.  8  ^  it  appears  from  the  words  of,  and  the 
subsequent  construction  upon,  the  statute,  that 
the  recovery  bound  the  issue  claiming  as  heirs 
only  of  the  grantor  or  recov^*ee  ^ 

*  Sed  contra,  Year  Book,  19  Hen.  8,  13.    4  Hen.  7,  18. 

*  B.  N.  C.  146.    March,  N.  C.  140.    Year  Book,  27  Hen.  8, 
20. 

*  Gilb.  Uses,  32.  •  Vide  Bro.  N.  C.  147. 

'  ''  It  was  holden  per  plurea  in  the  Chancery,  if  a  recovery  be 
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skt.  vi.  (2).  When  the  statute  1  Rich.  3  passed,  the  use, 
tTon  iSTrf.  ^  ^^  Francis  Bacon  observes ^  appeared  «*in  his 
Itot.  1  Rteh!  l^^^^^ss ;  for  there  is  not  a  word  spoken  of  taking 
^'  the  proJUs  to  describe  a  use  by,  but  of  claiming  to 

Of  trntti      a  user    The  statute  does  not  even  mention  the 

and  interMt 

not  ivithin     words  trust  and  con^fidence,  which  are  so  particu- 

tho  •tetuto 

1  Rich.  3.  larly  expressed  in  the  statute  27  Hen.  8,  c.  10. 
It  is  evident,  that  the  statute  extended  merely  to 
uses  declared  upon  a  seisin  or  legal  estate  in  fee  ®; 
and  that  a  trust  or  confidence  declared  upon  the 
seisin  or  estate  of  a  tenant  in  tail,  or  for  life,  or 
the  possession  of  a  lessee  for  years»  was  not  a 
fiduciary  interest,  within  the  meaning  of  the  use 
described  by  the  statute.  This  construction  was 
adopted,  when  courts  of  equity,  tinctured  with 
the  prejudices  of  the  common  law,  had  conceived, 
that  the  estates  of  tenant  in  tail,  for  life,  and 
years,  were  fi*om  their  nature  incapable  of  being 
conveyed  to  a  use. 

Eautot  teii.  For  as  to  the  estate  or  seisin  of  a  tenant  in  tail, 
it  was  held,  that  no  use  could  be  limited  upon  it : 
1  st,  because  the  tenure  of  itself  created  a  valuable 
consideration ;  2nd,  because  the  statute  de  donis 
had  appropriated  and  fixed  the  estate  tail  to  the 


had,  in  which  cestuique  use  in  tail  is  vouched,  and  the  demandant 
recovers,  then  this  shall  bind  the  issue."  Bro.  Feoff,  al.  Uses, 
pi.  56.  March's  N.  C.  137.  See  also  the  Year  Book,  19  Hen.S, 
Id.     Basse tt  and  Morgan  v*  Manxell,  Plowd.  4. 

'  Bac.  Uses,  27. 

■  See  1  Co.  128,  a.  b.  Year  Book,  19  Hen*  8,  13.  4  Hen. 
7,  18.     Bassett  v.  Manzell,  Plowd.  3. 
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donee  and  the  heirs  of  his  body,  so  that  neither   sict.  vi. 
he,  nor  they,  could  execute  the  use  *.     I  must  ^J^  ^TJf- 
here  observe,  that  the  exception  in  1  Rich.  3,  J^*,  J  rj^' 
extended  only  to  tenant  in  tail  of  the  legal  estate,  ^' 
and  not  to  cestuique  use  tenant  in  tail  ^ 

With  respect  to  the  estate  or  seisin  of  tenant  e^uim  for 
for  life,  the  consideration  of  tenure  between  the 
lessor  and  lessee  appears  to  have  been  incom- 
patible with  the  use.    It  is  expressly  stated  in 
2  Roll.  Abr.  781,  pi.  .6,  that  if  a  lease  be  made  for 
life,  that  shall  be  to  the  use  of  the  lessee ;  and  in 
Dyer  (8  b.)  it  is  said,  that ''  if  the  feoffees  make  a 
lease  for  life,  or  an  estate  tail ;  in  these  cases  if 
they  be  argued  closely,  the  law  will  prove,  that 
the  lessee  or  donee  cannot  be  seised  to  an  use." 
This  I  apprehend  to  have  been  the  law,  notwith- 
standing any  inference  to  the  contrary,  which 
may  be  raised  from  an  expression  in  Brooke, 
Feoff.  aL  Uses,  pi.  40,  that  where  rent  is  reserved, 
there,  though  a  use  is  expressed  to  the  donor,  it 
is  a  consideration,  that  the  donee  shall  have  it  to 
his  own  use.    The  point,  indeed,  now,  is  rendered 
of  no  importance,  as  the  stat.  27  Hen.  8  certainly 
extends  to  a  trust  declared  upon  the  seisin  of  a 
tenant  for  life.     But  in  fisu^t,  there  could  have 


*  «<  It  was  adjudged  by  the  advice  of  all  the  justices,  that  tenant 
in  tail  could  not  stand  seised  to  a  use."  Year  Book,  27  Hen. 
8, 10,  a.  2  Co.  78,  a.  Bro.  Feof.  al.  Uses,  pi.  40.  Co.  Litt. 
19,  b.  Plowd.555.  2  Roll.  Abr.  780.  Jenk.  Cent  195.  GUb. 
on  Uses,  11,  205;  and  the  Note  to  22  Yin.  181,  pi.  2. 

»  B,  N.  C.  146. 
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skt.  ti.  been  no  difference  between  a  lease  for  life,  and  a 
tion  •Sdtf.  \esiB&  for  years ;  and  I  shall  proceed  to  show,  that 
Itet.  iRiS!  *  *^^®*  declared  upon  the  possession  of  a  tenant 
^  for  years,  was  not  within  the  statute  of  1  Rich.  3 ; 

and  indeed  it  is  of  real  consequence  that  this 

point  should  be  understood. 


year* 


i^tatee  for  To  apply  this  learning  to  modem  practice,  and 
to  put  a  probable  case :  suppose  A.  possessed  of 
the  legal  and  absolute  interest  for  one  thousand 
years,  and  that  he  assigns  over  his  term  to  B.  in 
trust  for  himself,  and  th^oi  makes  a  feoffm^oit  in 
fee^  This  plan  is  frequently  adopted  for  the 
purpose  of  acquiring  a  freehold  by  disseisin,  and 
at  the  same  time  of  providing  against  a  forfeiture 
of  the  term  by  the  entry  of  the  remainder-man. 
But  the  intention  of  the  parties  would  be  firus- 
trated,  supposing  the  trust  declared  upon  the 
term  of  one  thousand  years  to  be  a  w«  within  the 
statute  of  1  Rich.  S.  In  such  case  the  kgal 
estate  of  B.  (according  to  Delama'e's  case,  and 
the  words  of  the  statute)  must  pass  by  the  feoff- 
ment of  A.  Now  that  feoffinent  must  either 
create  a  freehold  by  disseisin,  or  it  must  operate 
merely  to  the  extent  of  the  term ;  the  latter  con- 
struction would  not  answer  the  purpose ;  and  by 
the  former,  A.  would  be  exposed  to  the  forfeiture, 
which  he  intended  to  prevent.  So  it  is  usual  for 
a  tenant  for  life,  who  is  about  to  make  or  concur 


'  [As   to  the  objections  to  this  plan,  see  Doe  v.  Lynes, 
3  Barn.  &  Cress.  888,  and  tit  Feoffment,  post,  2nd  vol.] 
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in  a  conveyance,  which  may  expose  him  to  the    swt.  vi. 
forfeiture  of  his  life  estate,  to  make  a  previous  J^*  ^"^f. 
demise  of  the  lands  to  a  trustee  for  ninety-nine  Jj^  ^^^^ 
years  (if  he  shall  so  long  live)  in  trust  for  himself  ^- 
It  is  therefore,  as  I  observed  before,  of  real  conse- 
quence, that  it  should  be  ascertained,  whether 
the  trust  of  a  term  of  years  can  in  any  case  be 
considered  within  the  statute  of  Rich.  3. 

I  conceive,  that  upon  an  attentive  perusal  of 
the  authorities  upon  the  subject,  we  may  collect 
these  points:  first.  That  the  statute  of  Richard 
was  intended  only  to  extend  to  uses  properly  so 
called ;  or,  in  other  words,  it  has  never  been  con- 
strued to  comprise  such  fiduciary  interests,  as  at 
the  time  of  the  act  were  not  cognizable  by  the 
Court  of  Chancery ;  and  secondly,  That  a  termor 
or  lessee  for  years  could  not  at  that  time  stand 
seised  either  to  an  implied  or  express  use ;  or,  to 
explain  myself  more  clearly,  that  tiie  subpoena 
was  not  issuable  against  him  for  the  purpose  of 
compelling  him  to  perform  the  trust  declared 
upon  his  lease ;  because  it  was  supposed,  that  the 
contract  between  the  lessor  and  lessee,  and  the 
consideration  upon  which  the  latter  took  the  lease, 
were  incompatible  with,  and  repugnant  to,  the 
nature  of  a  use,  declared  to  any  other  person. 

I  mention  this  rule  as  the  construction  of  the 
Court  of  Chancery,  before  the  statute  of  uses, 
when  it  is  well  known,  that  that  court  still 
favoured  the  conclusions  of  the  common  law. 
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BtcT.  VI.  The  use  or  trust  declared  upon  the  estate  of  a 
Jon'  Td^rf.  lessee  for  years,  was,  in  fact,  the  jus  precarium  ; 
Itaui^Ri^!  the  cestuique  trust  having  nothing  to  depend 
^'  upon,  but  the  honoiu*  and  conscience  of  his  trus- 

tee. It  was  not  till  after  the  statute  of  uses,  that 
the  Court  of  Chancery,  acting  upon  more  liberal 
principles,  and  being  under  the  necessity  of  once 
more  watching  over  the  consciences  of  men,  found 
an  opportunity  of  supporting  that  as  a  trust,  which 
the  courts  of  common  law  rejected  as  a  use,  and 
of  adopting  a  system  in  respect  to  the  former, 
which  is  attended  with  all  the  benefits,  and  with- 
out any  of  the  inconveniences,  of  the  latter.  On 
the  other  hand,  the  courts  of  equity  have  never 
considered  any  fiduciary  interest  as  a  use,  which 
was  not  considered  as  such  before  the  statute 
27  Hen.  8.  Such  a  construction  would  not  have 
answered  the  purposes  of  equity.  Thus,  for 
instance,  no  us(8,  as  I  have  mentioned,  could  be 
declared  upon  a  lease  for  years,  and  it  was  not 
within  the  statute  of  27  Hen.  8 ;  yet  the  Court  of 
Chancery  conceived,  that  the  confidence  reposed 
in  the  lessee  was  as  much  to  be  observed  in  equity, 
as  any  other  kind  of  use  or  trust.  How  was  this 
confidence  to  be  supported  ?  Certainly  not  as  a 
use,  but  as  a  trust,  which  the  Court  of  Chancery 
could  fashion  according  to  the  more  modem 
notions  of  equity.  If  it  had  been  supported  as  a 
use,  it  must  have  been  adopted  with  all  its  defects. 
But  it  is  certain,  that  the  trust,  declared  upon  a 
term  of  years,  difffers  in  most  essential  points, 
from  what  a  use  formerly  was. 
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Thus,  all  the  questions  concermng  the  capacity   skt.  vt. 
of  persons  to  stand  seised  to  a  use  are  avoided  in  ^on  ^Hf. 
the  case  of  modem  trusts ;  as  the  courts  of  equity  Jj^.  *  wS! 
fasten  the  trust  upon  the  estate,  and  not  upon  the  ^' 
person.    So  there  could  be  no  implied  use  upon  a 
lease  for  years  \  but  trusts  by  implication  are  per- 
haps more  frequent  upon  terms  for  years,  than  any 
other  kind  of  property*.     The  wide  difference  in 
their  construction  between  a  modem  trust  of  a 
temi  of  years,  and  a  use  before  the  statute  of  uses, 
forms,  in  my  opinion,  a  very  conclusive  reason  in 
favour  of  the  position  before  submitted,  that  the 
former  never  has  been,  nor  can  be  considered  as 
tiie  use  described  by  the  statute  1  Rich.  3. 

I  shall  now  add  the  authorities  confirming  the 
points  in  question ;  from  which  it  will  be  per- 
ceived, that  although  the  Court  of  Chancery,  soon 
after  the  death  of  Hen.  8,  had  in  some  measure 
overcome  its  scruples,  by  allowing  the  subpoena  to 
issue  against  the  lessee  for  years,  being  a  trustee; 
it  was  not  till  after  the  reign  of  Elizabeth,  that 
the  trusts  declared  upon  a  term  were  held  even 
assignable  in  equity ;  it  being  at  the  same  time 
recollected,  that  a  me  was  always  transferable  in 
Chancery*. 

*  This  is  a  point  universally  acceded  to  by  writers  on  the  sub- 
ject   See  the  cases  before  cited,  and  Perk.  s.  536.    Dyer,  10,  a. 

^  See  also  many  other  instances,  post,  ch.  3. 

*  Upon  examining  the  reference  to  Brooke,  pi.  60,  and  Cromp* 
too,  66y  a.  in  the  second  edition  of  this  work,  there  appears  to 
be  a  mistake  in  the  passage.     The  words  in  the  original  are, 

VOL.  I.  D 
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^^'  ^'  It  may  not  be  improper  to  premise,  that  the 
tioD  Sd'V-  title  of  the  act  of  1  Rich.  3,  c.  1,  is  in  these  words : 
Stat.  1  Rich.  *^  All  acts  made  by  or  against  a  cestuique  use  shall 
be  good  against  him,  his  heirs  Kn^  feoffees  in  trusts 
It  would  be  impossible  to  use  words  more  inap- 
plicable to  a  trust  declared  upon  a  possession  of 
a  lessee  or  assignee  for  a  term  of  years.  The  word 
seised,  in  the  statute  of  uses,  27  Hen.  8,  was  held 
sufficiently  expressive  to  exclude  leases  or  terms 
for  years :  it  appears  to  me,  that  the  words  "/eg^ 
fees  and  heirs^^  as  fully  express  the  meaning  of 
the  legislature. 

The  Lord  Chancellor,  in  Easter  Term,  22  Eliz.«, 
put  this  question  to  the  judges :  A.  being  possessed 
of  a  lease  for  a  term  of  years,  granted  all  his 
estate  and  interest  to  B.  and  C.  and  their  assigns,  to 
the  use  of  the  said  A.  and  his  wife,  for  the  term 
of  their  lives,  and  of  the  longer  liver  of  them : 
and  afterwards  the  said  A.  gave  to  a  stranger 
such  interest  as  he  then  had  in  the  said  lands  in 
lease^  and  died :  whether  this  grant  made  by  A. 
gave  all  the  term  of  B.  and  C.  or  not  ?  And  it 
was  answered  by  all  the  justices  and  the  chief 
baron,  that  the  gift  or  grant  of  him,  in  trust  for 
whom  the  term  was  granted,  was  void  and  out  of 
the  statutes  qf  cestuique  u^e :  and  in  a  note  by  the 

**  notwithstanding  the  statute  1  Rich,  8.*'     Upon  consideration, 
however,  the  reference  is  evidently  to  the  statute  3  Hen.  7,  c  4, 
and  not  to  the  statute  of  Richard  ;  and  consequently  not  appli- 
cable to  this  place. 
•  Dyer,  369,  a. 
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editor  it  is  said,  "  and  1 R.  (c.  1.)  and  27  Hen.  8,"   swx,  vi. 
for  which  he  cites  Ridley*s  case.   The  ohservation  tion  and  ef. 
which  Crompton  (who  wrote  in  the  latter  part  of  [^J.  i^^^^ 
Elizabeth's  reign)  makes  npon  the  case  from  Dyer,  ^' 
is  much  to  the  purpose :  **  Mes  done  d'un  terme 
pur  ans  al  use  est  bon  matter  a  c^est  jour  in  con- 
science, et  que  il  avera  subpoena  in  le  chauncerie'." 
This  remark  clearly  proves,  that  cestuique  trust  of 
a  term  was  not/ormerlt/  entitled  to  the  subpoena. 

Jenkins,  mentioning  this  case  (244,  case  29), 
says,  **  The  husband  cannot  assign  this  trust,  for 
a  trust  is  nothing  in  law,  and  uses  being  abolished 
and  joined  to  the  possession,  this  t7n^t  cannot  be 
said  to  be  a  use."  In  page  245  he  adds,  "  Equity 
gives  relief  upon  a  devise ;  but  not  upon  an  assign- 
ment of  a  trust"  It  must  be  observed,  that  Jen- 
kins was  speaking  of  the  trust  of  a  term/or  pears  ^ 

In  the  case  of  Sir  Moyle  Finche  ^  it  was  resolved 
by  all  the  justices,  ''  that  a  trust  could  not  be 
assigned,  because  it  was  a  matter  in  privity,  and 
was  in  nature  of  a  chose  in  action,  for  cestuique 
trust  had  no  power  qf  the  land,  but  only  to  seek 
r^nedy  by  subpcma^  and  not  like  to  cestuique  use, 
for  thereof  there  should  be  possessio  /ratris,  and 

'  Crompton,  66,  a.  See  also  Rooke  v.  Staples,  Gary's  Rep.  76. 
21  &  22  Eliz.  where  there  was  a  decree  in  favour  of  a  cestuique 
trust  of  a  term. 

*  ^Trusts,  whether  of  a  term  or  larger  estate,  even  the  possi- 
bility of  a  trnst,  may  now  be  assigned  in  equity  :  vide  post.] 

*  4  Inst.  85. 

d2 


atftt.  1  Rich. 
3. 
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skt.  VI.    he  should  be  sworn  on  juries  in  respect  of  the  use, 

uon  2drf-  and  he  had  power  over  the  land  by  the  statute  of 
feet  of  the  J  j^j^j^  3 .,    jj^j^  ^j^^^  ^j^^  distmction  contended 

for  is  acknowledged  by  all  the  judges,  and  after- 
wards by  the  Chancellor;  and  it  is  observable, 
that  Sir  Edward  Coke,  as  an  instance  of  the  trust 
just  described,  cites  the  above-mentioned  case 
from  Dyer. 

Gilbert,  in  his  Law  of  Uses  *,  is  of  opinion,  that 
if  A.  had  assigned  over  the  land  itself  in  the  case 
taken  from  Dyer,  it  would  have  been  good  by 
1  Rich.  3  ;  but  the  words  he  used  were  not  suf- 
ficient to  pass  the  land  itself,  for  he  had  no  interest 
therein.  But  of  this  notion  it  is  sufficient  to  ob- 
serve, that  it  is  not  only  directly  contrary  to  the 
authorities  before  quoted,  and  to  the  reason  of 
the  thing,  but  would,  if  adopted,  subvert  the 
established  practice  of  the  profession.  Besides, 
there  is  an  evident  absurdity  in  the  distinction 
between  the  grant  of  the  land  itself  and  of  an 
interest  therein ;  for  it  is  clear,  that  the  statute 
1  Rich.  3  gave  cestuique  use  an  interest  in  the  land ; 
and  therefore  if  cestuique  trust  of  a  term  had 
been  considered  as  a  cestuique  use  under  that  sta- 
tute, the  grant  of  his  interest  would  have  been 
as  operative  as  the  grant  of  the  land  itself, 
for  the  purpose  of  passing  the  legal  estate  in 
the  term^ 

>  Gilb.  Uses,  199. 

*  Vide  Co.  Litt  345,  b.     3  Co.  24,  a. 
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In  a  late  case ',  where  there  was  an  outstand-    swr-  vi. 
ing  satisfied  term '  of  years  (and  consequently  tion  and  eV 
attendant  upon  the  inheritance),  it  was  argued,  [uLi^Rich! 
that  this  term  was  within  the  stat.  Rich.  3 ;  and  ^' 
that  the  legal  interest  therein  passed  hy  a  con- 
veyance of  the  inheritance.    But  it  was  unani- 
mously held,  that  the  statute  Rich.  3  was  not 
applicable  to  that  case. 

A  case  lately  came  before  the  courts  of  law,  the 
decision  of  which  has  created  some  interest  in  the 
profession  *.  John  Dormer,  lord  of  the  manor  of 
Hear,  by  indenture  dated  the  3d  of  December 
1743,  demised  to  Charles  Fennell  a  messuage,  &c. 
part  of  the  lord's  waste,  for  ninety-nine  years, 
under  the  yearly  rent  of  two  shillings  and  six- 
pence. The  lease,  by  mesne  assignments,  became 
vested  in  James  Moody,  who,  by  indenture  dated 
the  1st  of  March  1816,  assigned  the  residue  of  the 
term  of  ninety-nine  years  to  John  Nash,  subject 
to  the  yearly  rent  of  two  shillings  and  sixpence ; 
in  trust,  nevertheless^  to  attend  the  uses  limited  by 
a  feofiVnent  bearing  date  the  16th  of  the  then 
instant  March,  and  made  between  James  Moody, 
&C.  By  indenture  of  feofitaient  perfected  by  livery 
of  seisin,  dated  the  16th  day  of  March  1815, 
James  Moody  enfeofTed  J.  Jaques  to  uses  therein 
limited  for  the  benefit  of  James  Moody,  his  ap- 
pointees, heirs,  and  assigns,  of  the  said  messuage, 

'  Goodtitle  dein.  Jones  v.  Jones,  7  Term.  Rep.  47. 
^  Doe  dem.  Lord  Dormer  v.  Moody  and  others,  Michaelmas 
Term,  57  Geo.  3. 


38  Uses  and  Tmsts  before         [chap.  i. 

Sect.  vi.  &c.  and  coYeiiaiited  to  levy  a  fine  to  the  same 
tion  »Sd"Jf-  ^s®8-  The  fine  was  levied,  and  the  rent  of  two 
Itau  1  Rich!  shillings  and  sixpence  was  continued  to  be  r^ii- 
^'  larly  paid.    In  consequence  of  these  transactions, 

the  reversioner  brought  his  ejectment  for  recovery 
of  the  possession,  by  reason  of  a  forfeiture  sup- 
posed to  have  been  committed  by  the  feofiftaient. 
The  cause  was  tried  before  Thompson,  Chief 
Baron,  on  the  29th  of  July  1817. 

It  will  be  observed,  that  in  the  trusts  declared 
concerning  the  term,  reference  is  made  to  the 
feoflfhient  made  (i.  e.  already  made)  in  trust  for 
James  Moody  and  his  heirs.  The  Chief  Baron,  in 
summing  up  to  the  jury,  put  it  on  the  ground  of 
fraud;  and  after  the  defendant's  counsel  had  asked 
the  judge  to  save  the  point,  which  was  refused, 
the  Chief  Baron  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  thinking  that  the  defendants 
were  estopped  by  the  deed  firom  saying,  that  the 
assignment  was  before  the  feoffinent ;  because  the 
assignment  refers  to  the  feoflhxent  as  existing; 
*•  as  made.** 


Upon  a  motion  for  a  new  trial,  a  rule  to  show 
cause  was  granted ;  a  new  trial  was  idiixnately 
refused  by  the  Court  of  King's  Bench ;  but  I  am 
not  accurately  informed  upon  what  ground  ^. 

*  [It  does  not  appear  that  the  above  case  of  Doe  dem.  Lord 
Dormer  v.  Moody,  has  ever  been  reported.  It  is,  however, 
referred  to  in  Doe  dem.  Maddock  v.  Lynes,  3  Bam.  &  Cress.  399, 
and  Preston  on  Conveyancing,  2d  Edition,  32.] 
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It  does  not  appear  that  the  case  turned  on  the   skt.  vi. 
statute  Rich.  3.    It  was  determined  either  on  the  ^on  ^^r- 
ground  of  the  estoppel,  or  on  the  effect  of  fraud  [^{  ^^^^ 
arising  from  the  payment  of  the  rent  before  and  ^' 
after  the  feoffment ;  and  if  on  tlie  ground  of  fraud, 
the  fraud  had  the  effect  of  avoiding  the  deed,  as 
completely  as  a  deed  might  have  been  avoided 
under  a  plea  of  non  est  factum. 

It  will  not  be  readily  admitted,  that  the  assign- 
ment was  considered  absolutely  void  on  account 
of  fraud ;  for,  although  Lord  Kenyon,  in  the  case 
of  Doe  dem.  Willis  v.  Martin,  4  Term  Rep.  39,  ob- 
serving on  the  facts  in  that  case,  which  arose  upon 
the  execution  of  a  power  by  <20^,  says,  ''This  then 
was  gross,  rank  fraud,  and  contaminates  the  whole 
transaction,  and  renders  it  absolutely  void  in  a 
cfmrt  </  law,  as  well  as  in  a  court  of  equity  f  yet 
it  would  not  be  easy  to  discover  the  grossness  of 
fraud  in  the  case  under  consideration.  A  person 
not  incapacitated,  having  a  term  of  years,  may 
lawfully  assign  it,  and  I  know  of  no  restriction 
against  his  subsequently  making  a  feofiOnent  of 
the  same  land^;  and  if  the  operation  of  the  as- 

*  [See  the  case  of  Doe  dem.  Maddock  r.  Ljnes,  3  Barn.  & 
Cress.  388,  and  5  Dowl.  &  Rj.  160,  (decided  since  the  above 
was  written).  It  appears  to  foliow,  from  this  case,  that  the 
mttempt  to  create  a  freehold  by  the  means  above  mentioned 
would  be  unavailing,  unless  to  the  prejudice  of  the  party  making 
such  attempt,  who  is  placed  in  this  dilemma :  if  the  assignee  of 
the  term  be  privy  to  the  feofiment,  then  the  term  is  forfeited ; 
if,  on  the  other  hand,  there  be  no  such  privity,  then'  the  feoff- 
ment itsdf  is  void  for  want  of  the  concurrence  of  the  party 
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SivT.  yj.  signment  and  the  feofiftaient  were  to  bar  the  rever- 
uon  ISd'^f-  Bioner  after  the  end  of  the  term,  in  consequence 
Itat.  i^'^Ridi!  ^^  '^  n^ligence  m  not  pursuing  his  remedy 
^-  within  due  time,  I  see  no  more  fraud,  morally 

speaking,  in  the  transaction,  than  in  a  person 
taking  advantage  of  the  statute  of  limitations,  or 
of  non-claim  on  a  fine.  But  in  the  case  in  ques- 
tion the  lessee  either  continued  to  pay  rent,  or  he 
did  not.  In  the  former  case,  the  feofi&nent  and 
fine  would  be  inoperative  as  between  the  lessor 
an.d  lessee,  without  disturbing  the  term ;  and  in 
the  latter,  the  lessor  would  suffer  the  injury  by 
his  own  negligence. 

In  all  cases  of  this  kind,  no  fraud  is  intended 
agamst  the  person  in  reversion.  It  is  a  mere  con- 
trivance to  convert,  during  the  term,  the  tenure 
or  nature  of  the  property  into  an  estate  of  fr'ee- 
hold,  as  between  the  termor  and  those  claiming 
under  him,  either  for  the  purpose  of  family 
arrangements,  or  for  qualifications  which  an  estate 
of  fi'eehold  may  confer.  The  practice  of  creating 
a  freehold  by  disseisin,  in  the  way  above  men- 
tioned, and  of  preserving  the  term,  is  of  the  most 
ancient  date,  and  it  never  had  been,  to  my  know- 
ledge, questioned  before  the  case  which  I  have 

entitled  to  the  immediate  possession,  such  ooocairence  being 
requisite  to  give  effect  to  the  livery  of  seisin.  And  even  if  the 
assignee  be  not  privy  to  the  feoffment,  it  does  not  follow  thst 
the  reversioner  himself  may  not  elect  to  treat  the  term  as  for- 
feited by  the  proceeding  of  the  feoffor,  although  the  attempt  to 
acquire  the  freehold  has  proved  abortive.  See  post,  2d  vol.  Tit. 
Feoffment. 
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stated.    It  would  be  dangerous  to  refine  upon    smt.  yi. 
these  notions  of  supposed  fraud,  because,  by  intro-  '^l  l^^^^ 
dudng  variations  in  the  system,  the  law  would  ^|^  ^^^^ 
become  inconsistent  with  itself,  and  hazardous  in  ^' 
its  application. 

If  A.  B.  having  acquired  an  estate  wrongfuUy, 
with  positive  notice  of  the  right  of  C.  D.  to  it, 
levies  a  fine  with  the  avowed  intention  of  destroy- 
ing C.  D.'s  right  by  non-claim  on  the  fine,  it  would 
be  difficult  to  conceive  a  case  of  a  more  direct 
moral  fraud ;  and  yet  I  have  never  heard,  that 
such  a  fine  has  been  considered  void  by  reason  of 
the  fraud. 

It  has  been  suggested,  that  by  assigning  the 
term  to  a  trustee  for  the  disseisor,  the  lessee 
acknowledges,  by  way  of  attornment,  the  rever- 
sion to  be  in  a  stranger,  which,  according  to  Sir 
Edward  Coke  (Co.  Litt.  252,  a),  is  an  act  of  for- 
feiture; but  the  statute  1 1  Greo.2,  c.l9,  s.  11,  makes 
attornments  to  strangers  absolutely  void;  and 
Sir  Edward  Coke,  in  the  place  above  mentioned, 
expressly  states,  that  ^'  an  attornment  in  pais 
worketh  no  forfeiture." 

But  to  resume  the  subject,  the  judges  in  the 
above  case  (Goodtitle  v.  Jones)  seem  to  consider 
the  statute  1  Rich.  8,  as  applicable  to  certain  cases 
which  may  now  occur.  The  words  of  Mr.  Justice 
Lawrence  are, ''  With  r^ard  to  the  statute  1  Rich.  3, 
it  does  not  seem  to  me  to  be  applicable  to  this 
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skt.  yl    case.    The  legislature,  in  passing  that  act,  only 

tion  ^Hf.  intended,  that  where  a  person,  having  an  estate 

Itat.  ?  BiS!  i^  possession,  conveyed  it  to  a  trustee  to  his  own 

^'  use,  and  afterwards  conveyed  it  to  a  purchaser^ 

he  should  not  set  up  the  estate  in  the  cestuique 

trust  {trustee)  against  the  purchaser :  that  is,  that 

he  should  not  take  advantage  of  his  own  fraud, 

and  say,  that  the  conveyance  to  the  purchaser 

was  defective  on  account  of  the  l^;al  estate  not 

being  in  him,  but  being  in  his  trustee.'' 

In  Blake  v.  Foster  ^  Mr.  Justice  Lawrence  also 
observed,  that  although  the  statute  1  Rich.  3  did 
not  apply  to  the  case  of  Goodtitle  v.  Jones,  before 
mentioned,  "  on  further  consideration  the  court 
were  of  opinion,  that  it  extended  to  other  cases.** 


I  have  not,  upon  the  most  attentive  considera^ 
tion,  been  able  to  discover  any  case  to  which  the 
statute  1  Rich.  3  is  now  applicable. 

Previously  to  the  statute  of  uses,  property  was 
divided  into  use  and  possession ;  and  in  all  cases 
where  both  the  use  and  possession  were  united  in 
one  person,  he  was  complete  owner  of  the  legal 
and  beneficial  interest,  to  which  united  interests 
the  statute  of  1  Rich.  3  could  not  by  any  means 
extend.  Since  the  statute  of  uses»  27  Hen.  8,  if 
an  estate  be  conveyed  to  A.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs,  in  trust  for  C.  and  his 

'  Term  Rep.  487, 494. 


CHAP.  I.]  Stat.  27  H.  8,  c.  10.  43 

heirs,  the  possession  or  legal  estate  is  vested  by   sect,  yl 
virtue  of  the  statute  in  B. :  but  the  use  limited  J^'  2d^f- 
to  B.  was  the  use  to  which  the  statute  of  1  Rich.  8  ^^  f^^^ 
applied;  and  the  statute  of  uses,  by  converting  ^* 
the  use  into  a  legal  estate,  has  virtually  deprived 
the  statute  1  Rich.  8  of  the  interest  upon  which 
it  operated  ^    The  trust  declared  for  C.  wais  an 
interest  unknown  before  the  statute  of  uses. 

The  same  observation  will  apply  to  the  case  of 
a  conveyance  imto,  ^  and  to  tike  vse  qfr  B.  and 
his  heirs,  in  trust  for  C.  and  his  heirs:  for, 
although  in  this  case  the  legal  estate  is  not  vested 
in  B.  by  virtue  of  the  statute  of  uses,  the  use  to 
which  the  statute  1  Rich.  8  applied,  is  limited  to 
B. ;  and  by  the  union  of  the  use  and  possession  in 
him,  he  has  every  legal  and  beneficial  interest 
known  before  the  statute  of  1  Rich.  8.  That  sta- 
tute cannot  £edrly  be  applied  to  a  fiduciary  in- 
terest, created  subsequently  to  it,  in  consequence 
of  the  constructive  operation  of  the  statute 
27  Hen.  8. 

The  remaining  case  to  be  considered,  is  the 
special  trust  before  noticed.  A  conveyance  is 
made  to  A.  and  his  heirs,  without  any  express 
declaration  of  the  use,  upon  trust,  or  to  the  intent, 
that  he  shall  convey  to  B. ;  or  to  the  intent,  that 
he  shall  be  a  tenant  to  the  praecipe  for  suffering  a 

*  This  point  is  properly  su^ested  by  Mr.  Sugden,  in  his 
edition  to  Gilb.  Law  of  Uses  and  Trusts,  67,  to  whose  note  I 
must  beg  to  refer. 
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8kt.  vi.  common  recovery ;  or  to  the  intent,  that  he  shall 
J^^rtf-  I'^convey  to  the  grantor.  In  all  these  cases,  a 
*r!  f^!^  seisin  is  transferred  to  A.  by  the  conrse  of  the 

Btat  1  Ricfa.  ^ 

3-  common  law ;  and  as  the  special  trust  or  intent 

must  necessarily  prevent  the  use  from  resulting 
to  the  grantor,  the  grantee  must  have  a  complete 
legal  estate  without  the  aid  of,  and  unaffected  by, 
the  statute  of  uses,  27  Hen.  8.  That  statute  uses 
the  word  trusty  as  well  as  use^  and,  assisted  by  the 
former  word,  it  may  extend  to  beneficial  interests, 
not  within  the  statute  1  Rich.  3 ;  as  fw  instance, 
to  the  trust  declared  upon  the  estate  of  tenant  for 
life ;  and,  as  it  is  conceived,  to  the  use  or  trust 
declared  upon  the  seisin  of  tenant  in  tail.  But 
there  is  no  ground  to  contend,  that  the  statute 
1  Rich. 3,  which  adopts  the  word  ^use"^  only, can 
extend  to  any  fiduciary  interest  not  executed  at 
this  time  by  the  statute  of  uses :  that  the  word 
use^  in  the  statute  1  Rich.  3,  should  have  a  more 
extensive  operation  than  in  the  statute  27  Hen.  8. 

The  practical  consequences  would  be  extremely 
ingurious,  if  special  trusts  of  this  kind  were  con- 
sidered within  the  stat.  1  Rich.  3.  Thus,  if  a 
tenant  in  tail  conveyed  for  the  purpose  of  making 
a  tenant  to  the  praecipe  for  suffering  a  recovery, 
which  recovery  when  suffered  should  enure  to 
the  use  of  himself  in  fee ;  he  might,  by  inadver- 
tently conveying  the  fireehold  previous  to  suffering 
the  recovery,  render  such  recovery  inoperative. 
Other  cases  might  be  produced  of  a  similar 
nature. 
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It  remains  to  be  observed,  that  by  the  statute   saer.  vi. 
of  50  Edw.  3,  c.  6,  the  special  trust  there  noticed  J^  2dtf. 
was  subject  to  an  execution  by  a  creditor  of  the  J^  {^^^ 
cestuique  trust ;  but  the  estate  of  cestuique  use  '* 
was  not  extendible  till  the  19  Hen.  7,  c.  15.   From 
this  it  appears,  that  the  legislature  did  not  con- 
sider the  use  and  special  trust  to  be  the  same. 

(3.)  Perkins  says  ®,  "  If  cestuique  use  be  of  a  or  the  *ii- 

eiMiUon  of 

reversion,  he  may  grant  the  same  as  wdl  as  if  he  eettuiqaeate 
were  in  possession,  and  that  by  the  statute  of  dw.'&T"' 
Richard  3,  made  in  the  first  year  of  his  reign, 
cap.  \.^  But  Perkins,  in  this  instance,  cites  no 
authority  in  support  of  his  assertion,  and  he  is 
clearly  wrong.  His  position  is  contradicted  by 
the  determination  in  Delamer's  case  \  in  which 
it  was  decided,  that  the  statute  only  intended  to 
give  the  present  possessor  of  the  use  a  power  of 
aUenation,  and  did  not  extend  to  those  in  re- 
mainder or  reversion  ^.  Upon  the  same  principle, 
the  statute  did  not  extend  to  cestuique  use,  who 
had  only  a  naked  right  to  the  use,  the  establish- 
meat  o£  which  depended  upon  the  entry  of  his 
feoffees^.  But  if  the  feoflfees  to  uses  had  been 
disseised,  and  cestuique  use  had  released  to  the 
disseisor;  or  if  the  disseisor  had  enfeoffed  ces- 

*  Perk.  8. 98.  Perkins  is  also  wrong  (as  the  authorities  before 
cited  prove),  when  he  asserts,  that  tenant  in  tail,  for  life,  or  for 
years,  could  stand  seised  to  an  express  use  before  the  statute 
97  Hen.  8.     See  Perk.  537. 

'  Plowd.  348,  350.     1  Co.  128,  a.  b. 

>  Bro.  Feof.  al.  Uses^  pi.  44.    B.  N.  C.  75. 

*  Plowd.  351.     Gilb.  Uses,  27,  28. 
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shtcT. vL    tuique  use,  who  had  enfeoffed  a  stranger;   in 
tion  »Sre>.  either  case,  the  entry  of  the  feoffees  was  barred  *. 

feet   of    tho 
stot.  1  Rich. 

^-  (4.)  Cestuique  use,  by  this  statute,  might  have 

2Itd^i^  made  a  lease  for  years,  rendering  rent,  for  which 


in  fee. 


he  might  have  brought  his  action,  but  could 
not  have  avowed  ^ :  and  a  reservation  of  rent  by 
cestuique  use,  would  have  carried  it  to  the  heir, 
although  not  particularly  named  for  that  pur- 
pose ^  But  notwithstanding  cestuique  use  was 
enabled  to  make  a  lease  for  life  or  years,  the 
reversion  was  still  in  the  feoffees,  who  might 
have  brought  an  action  notwithstanding  the  want 
of  privity  ^. 

Of  deciles       (5.)  Cestuique  use  could  not  devise  the  lands 
bjMMstoiqM  ^y  ^j^^  equity  of  1  Rich.  3  ®.    This  construction 

was  adopted  for  obvious  reasons.  Although  the 
statute  established  the  legal  conveyances  of 
cestuique  use,  neither  the  words  nor  the  equity 
of  it  enabled  him  to  convey  the  possession  of  his 
trustees  by  an  instrument  at  that  time  not  appli- 
cable to  the  transfer  of  real  property :  for  lands 
before  the  statute  32  Hen.  8  ^  were  not  devisable. 


'  Plowd.  351,  852. 

*  27  Hen.  8,  13.     Bro.  Feof.  a1.  Uses,  pi.  6. 

*  Ibid.  pi.  18. 

'  Year  Book,  5  Hen.  7,  5,  b.  See  the  Year  Book,  27  Hen.  8, 
13,  b.  <<  If  cestuique  use  in  fee  make  a  gift  in  tail,  of  whom 
shall  the  tenant  in  tail  bold?  Deinshil.  Comm  me  semble  de 
nulluy.  Fitzh.  Bien  dit,  par  ma  foi,  11  est  der  q'il  tient  de  les 
feoffees." 

*  Dy.  74,  a.  143,  a.  *  [Co.  Litt.  Ill,  b.] 
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(6.)  It  was  also  said,  that  if  a  lord,  or  a  grantee    skt.  vi. 
of  a  rent-charge»  had  been  also  cestuique  use  of  J^*  ^'^;. 
the  land,  and  after  the  statute  of  1  Rich.  3,  ^^{^j^^^, 
cestuique  use  had  made  a    feoffinent    in   fee;  ^' 
although  the  land  passed  from  the  feoflfees,  and  Z\^  "^ 
his  fec^Bftnent  was  warranted  by  the  statute,  yet  llj;^  org^! 
the  seignory  or  rentMcharge  was  extinguished  ^  ^Jlljt'*"* 
And^  ftirther,  it  was  determined  that  the  land  of 
cestuique  use  was  bound  by  his  statute  merchant, 
statute    staple,  and   by  elegit,  by  the    statute 
1  Rich.  3,  c.  1  ^ 

VII.  But  to  proceed  in  the  historical  account  skt.vii. 
of  uses:  Richard  the  Thu-d,  when  Duke  of  Glou-  Itl^ZZ 
cester,  had  frequently  been  made  feoffee  to  uses.  Henf  s!**  ^ 
Now,  as  the  king  could  not  be  seised  to  a  use, 
upon  the  assumption  of  the  crown,  Richard  would 
have  held  the  lands  discharged    of  the   uses. 
Therefore,  as  Sir  William  Blackstone  observes  ^ 
to  obviate  so  notorious  an  injustice,  an  act  of 
parliament^  was  immediately  passed,  which  or- 
dained, that  where  he  had  been  so  enfeoffed, 
jointly  with  other  persons,  the  land  should  vest 

>  Co.  Litt.  52,  a.    Gilb.  Uses,  31. 

'  Year  Book,  7  Hen.  7,  6.  Bro.  Feof.  al.  Uses,  pi.  25.  [In 
tlie  Year  Book,  7  Hen.  7,  6,  the  report  concludes  with  <<  Quaere 
bene.**  But  it  will  be  seen  presently  (p.  49,  post,)  that  the 
19  Hen.  7,  c.  15,  expressly  subjects  the  lands  of  cestuique  use 
to  his  debt  by  judgment,  statute  merchant,  &c.] 

'  2  Com.  332. 

*  1  Rich.  3,  c  5.  Those  lands,  whereof  the  king  was  enfeoffed 
jointly  with  others  to  the  use  of  the  feoffor,  shall  be  in  his  co- 
feoffees. 
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sacT.Yii.  in  the  other  feoffees,  as  if  he  had  not  been 
Jf'Li!  wZ  iianied ;  and  that  where  he  stood  solely  enfeoffed, 
Hwf  s!**  ^  *^®  estate  itself  should  vest  in  cestuique  use,  in 
like  manner  as  he  had  the  use. 


The  first  act  of  parliament,  which  passed  in 
the  succeeding  king's  reign,  related  to  uses  ^.  Tlie 
statute  1  Hen.  7,  made  a  formedan  maintainable 
against  the  pernors  of  the  profits  of  land  enfeoffed 
to  uses.  It  also  allowed  the  tenant  in  the  same 
action  to  have  aid  praj/er,  voucher ,  age^  and  other 
advantages. 

This  statute,  which  gave  a  formedon  only  by 
express  name  against  cestuique  use,  was  construed 
to  extend  to  a  scire  facias  to  execute  an  estate 
tail  in  remainder  by  equity  ^  But  in  the  con- 
struction of  this  act,  it  was  held  in  a  case  ^,  where 

*  <<  First,  that  where  divers  of  the  king's  subjects  having  cause 
of  action  by  formedon  in  the  descender,  or  else  in  the  remainder, 
by  force  of  any  tail  for  lands  and  tenements,  be  defrauded  and 
delayed  of  their  said  actions,  and  oftentimes  without  remedy, 
because  of  feoffments  nuide  of  the  same  lands  and  tenements  to 
persons  unknown,  to  the  intent  that  the  demandant  should  not 
know,  against  whom  they  shall  take  their  actions ;  it  is  ordained, 
that  the  demandant  in  every  such  case  have  his  action  against 
the  pernor  or  pernors  of  the  lands,  &c.  demanded,  whereof  any 
person  or  persons  had  been  enfeoffed  to  his  or  their  use ;  and  the 
same  pernor  or  pernors  named  as  tenant  or  tenants  in  the  said 
action,  have  the  same  vouchers,  and  their  lien  thereupon,  aid 
prayer,  and  all  other  advantages,  as  the  same  pernor  or  pemon 
should  have  bad,  if  they  were  tenants  indeed,  or  as  their  feoffees 
should  have  had,  if  the  same  action  had  been  conceived  against 
them,'*  &c. 

•  1  Co.  181,  b.  '  11  Co.  62,  b. 
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a  scire  facias  was  brought  against  the  pernor  of  s«:t.  vii. 
the  profits,  that  the  pernor  should  not  vouch ;  for  ^\^^^^, 
it  should  be  intended  in  such  action,  in  which  he  ^^^^^  ^ 
might  vouch :  and  that  the  words  of  the  act  did 
not  alter  the  law  of  vouchers,  and  give  to  the 
pernor  any  new  voucher. 

Among  the  inconveniences  which  attended  the 
introduction  of  uses,  it  was  found  that  lords  lost 
the  benefit  of  wardship;  and,  therefore,  by  a 
statute  4  Hen.  7,  c.  17,  the  statute  of  Marlbridge 
was  confirmed ;  and  it  was  also  provided,  that 
the  heir  of  cestuique  use  of  lands  held  by  knight 
service,  being  within  age,  should  be  in  ward ;  and 
being  of  full  age,  should  pay  relief.  On  the 
contrary,  for  the  benefit  of  the  heir  of  cestuique 
use,  the  same  statute  provided,  that  he  should 
have  an  action  against  his  guardian  committing 
waste. 

By  the  19th  Hen.  7,  c.  15  ^  the  lands]  of  cestui- 

'  [This  act,  of  which  the  purport  only  is  shortly  stated  in  Ruff-^ 
head,  (the  act  itself  being  considered  by  him  to  be  obsolete  since 
the  27  Hen.  S,  c.  10,)  is  as  follows : 

**  De  execacionibus  contra  feoffatos  faciendis. 

'*  Prayen  the  comons  in  this  pressent  parlement  assembled, 
that  where  divers  and  many  persones  be  defrauded  of  ther  exe- 
cacion  as  well  of  and  uppon  recognizaunce,  statutes  of  the  staple, 
atatntes  merchauntes  to  them  made,  as  of  ther  dettes  and  damages 
reoovered  in  accion  of  dette,  trespas,  or  other  accions,  and  in 
like  wyse  the  lordes  of  whom  eny  landes  and  teneraentes  be 
hoklen  in  socage  of  ther  releffes,  and  sometyme  of  ther  heriottes, 
be  reason  that  he  so  beyng  bounde  or  condempnod,  and  also  he 
that  of  ryght  ought  to  be  very  tenaunte  to  the  lorde  of  whom 

VOL.  I.  E 
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sicT.  vn.   que  use  were  made  subject  to  execution  for 

Jf*u.^"con^  debt,  by  judgment,  recognizance,  statute  merchant, 

Hent^s!*  ^  a^d  of  thc  staplc.    The  lands  of  cestuique  use 

holden  in  socage^  were  also  made  liable  to  satisfy 

suche  laDdes  and  teDementes  be  holde,  causeth  be  fyne  feo&- 
ment  recovery  or  otherwyse  divers  persones  to  be  seased  of  the 
seid  landes,  tenementes,  and  other  hereditamentes  onely  to  his 
use,  he  takyng  the  profettes  of  the  same,  to  the  grete  hurte, 
disceyte  and  defraude  of  all  the  kinge's  true  liege  people  within 
this  his  realme  yf  remedie  be  not  therfore  purveyd :  In  considera- 
cion  wherof  be  it  ordayned  establisshed  and  enacted  by  the  king 
our  soveraigne  lorde  by  thassent  of  his  lordes  spirituall  and  tern- 
porall  and  the  comens  in  this  present  parlement  assembled  and 
by  auctoritie  of  the  same  that  from  henseforthe  it  shalbe  laufuU 
to  every  sherefi*  or  other  officer  to  whom  eny  writte  or  precepte 
is  or  shalbe  directe,  at  sute  of  eny  persone  or  persones  to 
have  execucion  of  eny  landes  tenements  or  other  hereditamentes 
ageyne  eny  persone  or  persones  of  for  and  uppon  eny  oon« 
dempnacion,  estatute  merchaunt,  estatutc  of  the  staple,  or  re- 
cognizaunce  hereafter  to  be  made  or  hadde,  to  doe  make  and 
deliver  execucion  unto  the  partie  in  that  behalfe  suyng,  of  all 
suche  landes  and  tenementes  as  eny  other  persone  or  penooes 
be  in  any  mannerwyse  seased  or  hereafter  shalbe  seased,  to  the 
onely  use  of  hym  ageyn  whom  execucion  is  so  sued,  lyke  as  the 
seid  shereff  or  other  officer  myght  or  ought  to  have  done  yf  the 
seid  partie  ageyne  whom  execucion  hereafter  shall  so  be  sued, 
hade  be  sole  seased  of  the  seid  landes  and  tenementes  of  suche 
estate  as  they  be  so  seased  of  to  his  use  at  tyme  of  the  seid 
execucion  sued. 

<<  And  over  that  be  it  ordeyned  by  the  seid  auctoritie  that  the 
lordes  of  whom  eny  such  landes  or  tenementes  be  holden  in 
socage  shall  frome  henseforthe,  after  the  deth  of  hym  to  whos  use 
eny  persone  or  persones  as  is  aforesaid  be  seased,  and  no  wille 
therof  declared,  have  his  relefe  heriot  and  all  other  duetes,  lyke 
as  the  said  lorde  ought  or  myght  have  hadde  if  he  hade  died 
seased  of  the  same. 

*'  Provyded  allwey  that  every  suche  persone,  ageynst  whom 
execucion  is  or  shalbe  hadde  of  landes  and  tenementes  soo  beyng 
in  possession  of  other  peraones  to  his  use,  may  have  all  suche 
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the  lord  his  relief,  heriot,  and  other  duties.    Ces-  skt.  vii. 
tuique  use  also  was  allowed  to  have  the  same  ad-  '^\^^^. 
vantages  he  might  have  had,  if  he  had  been  tenant  ^^^"^  ^ 
of  the  land.  And,  lastly,  the  lands  of  cestuique  use, 
being  a  bondman,  were  made  seizable  by  the  lord. 

Vin.  We  have  seen  ®,  that  by  the  statute  of  skt.  viii. 
15  Rich.  2.  c.  5,  lands  conveyed  to  the  use  of  reli-  SLm  hI^' 
gious  houses,  or  bodies  corporate,  were  amortized  ^ns'^uo^'n 
by  license  fix)m  the  Crown.    But  that  statute  did  *^'*^^" 
not  extend  to  conveyances  in  trust  for  parish 
churches,  chapels,  churchwardens,  companies,  fra- 
ternities, &c.  erected  by  eomnum  CLssent^  and  not 
being  bodies  corporate.    Now  these  alienations 
were  as  prejudicial  to  the  lords,  as  alienations  in 
morbnaan:    for  they  thereby  lost  their  wards, 
heriots,  reliefs  S  &c.    To  remedy  this  mischief  the 
statute  of  23  Hen.  8,  c.  10,  was  made.    It  recites, 

avanntages  in  the  lawe,  ageyne  hym  or  them  that  so  have  execu- 
eioii  of  the  landes  tenementes  aforeseid  as  he  myght  or  shulde 
haye  hadde  if  he  hade  be  sole  seased  of  the  seid  landes  and 
tenementes  at  tyme  of  the  seid  execucion  sued. 

^  And  over  that  be  it  ordeyned  by  the  seid  auctoritie,  that  yf 
eny  bondeman  purches  eny  landes  or  tenementes  in  fee  symple 
fee  taile  or  for  terme  of  lyfe  or  terme  of  yeres,  and  causeth 
fstate  to  be  made  to  divers  persones  to  hb  use,  or  takythe  estate 
to  hymselfe  and  to  divers  others  joyntly  with  hym  and  to  his  use 
and  bebole,  that  it  shalbe  laufuU  to  the  lorde  of  eny  such  bonde- 
man to  entre  duryng  the  same  use  into  the  seid  landes  and  tene- 
mentes and  every  parcell  therof  so  purchased  by  his  bondeman 
in  lyke  maner  and  forme  as  he  myght  have  doone  yf  the  seid 
bondeman  hade  onely  be  seased  of  the  seid  landes  and  tenements 
ni  fee  or  otherwyse.*'     The  Statutes  of  the  Realm,  2  vol.  660.] 

•  [Ante,  p.  16.]  »  1  Co.  23,  b. 

e2 
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skt.  VIII.  "  That  by  reason  of  feoffinents  made  of  trust  of 
tito  23  He'i"  nianors,  &c.  to  the  use  of  parish  churches,  chapels, 
Ls^luw  churchwardens,  guilds,  fraternities,  commonalties, 
thereof.  compaiiies,  or  brotherhoods,  erected  or  made  of 
devotion,  or  by  common  assent  of  the  people,  with- 
out  any  corporation^  and  to  the  uses  and  intents 
to  have  obits  perpetual,  or  any  continual  service 
of  a  priest  for  ever,  &c.,  or  to  any  other  like  uses 
and  intents,  there  groweth  to  the  king  our  sove- 
reign lord,  and  to  other  lords  and  subjects  of  the 
realm,  the  same  like  losses  and  inconveniences, 
and  is  as  much  prejudicial  to  them,  as  doth  and  is 
in  case  where  lands  are  aliened  in  mortmain :  be 
it  therefore  enacted.  That  all  and  every  such  uses, 
intents,  and  purposes,  of  what  name,  nature,  or 
quality  the  same  shall  be  called,  &c.  shall  be 
utterly  void ;  and  if  any  person,  in  default  of 
this  statute,  do  bind  their  heirs,  &c.  that  then 
every  such  pain,  penalty,  craft,  colour,  and  every 
other  thing,  &c.  shall  be  utterly  void :  and  that 
this  statute  shall  be  always  interpreted,  &c.  most 
beneficially  to  the  destruction  of  such  uses,  &c. 
and  of  all  other  like  uses  and  intents." 

I  shall  make  a  few  observations  on  this  statute. 
In  the  first  place,  it  was  made  to  prevent  convey- 
ances of  land,  &c.  in  trust  for  superstitious  pur- 
poses, such  as  to  pray  for  souls  supposed  to  be  in 
purgatory;  but  it  was  not  intended  to  prevent 
alienations  in  trust  for  good  and  charitable  pur* 
poses ;  such  as  finding  of  a  preacher,  maintenance 
of  a  school,  relief  and  comfort  of  maimed  soldiers. 
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sustenance  of  poor  people,  reparation  of  churches,  smt.  viu. 
highways,  hridges,  causeways,  discharging  of  poor  ?i  23  Het 
inhabitants  of  a  town  of  common  charges,  for  f;n,"Jeulm 
making  of  a  stock  for  poor  labourers  in  bus-  ****'^*' 
bandry,  and  poor  apprentices,  and  for  the  mar* 
riage  of  poor  virgins,  and  other  like  charitable 
uses ;  for,  as  it  has  been  properly  observed,  "  No 
time  has  been  so  barbarous  as  to  abolish  learning 
and  knowledge,  nor  so  uncharitable  as  to  prohibit 
relieving  the  poor  *." 

2dly.  This  act  did  not  make  the  conveyance 
itself  void,  nor  did  it  give  the  lord  any  title  to 
enter  for  mortmain  (like  the  15  Rich.  2,  c.  5) :  but 
it  made  the  use  void.  Therefore  if  the  feofihient 
had  been  within  this  statute,  the  feoffees  (if  no 
consideration  had  been  expressed)  would  have 
stood  seised,  notwithstanding  the  declaration  of 
uses,  to  the  use  of  the  feoffor  and  his  heirs ;  but 
if  there  had  been  a  consideration,  though  merely 
nominal,  the  use  would  have  vested  in  the 
feoffees  ^ 

DC  I  have  now  noticed  all  the  statutes,  which    skt.  ix. 
I  am  aware  of,  relating  to  uses,  previously  to  the  Sl^  ^\ 
statute  of  27  Hen.  8,  c.  10.  These  statutes  aU  tend  ^"iJ^? 
to  consider  cestuique  use  as  the  real  owner  of  the 
land ;  and  indeed  he  was  made  completely  so  by 
the  statute  27  Hen.  8,  c.  10.    But  it  will  be  neces- 

*  1  Co.  24,  a,  26,  a. 

*  1  Co.  24,  a.  See  Attorney-General  v.  Whorwood,  lVe8.5d6. 


MiMd  to  a 
utc. 
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shct.  IX.    sary,  in  this  place,  to  consider  the  learning  of  uses 

lull  'u'**ue  l^^fore  that  statute  was  enacted.  Uses  had  under- 

JiwJJ^tei?  8^°®  many  refinements;    and  although  several 

acts  were  passed  to  prevent  the  injustice  which 

these  refinements  produced,  yet  none  of  them 

were  found  effectual  to  remedy  the  evil. 

I  shall  now  consider  the  requisites  to  be  ob- 
served in  raising  uses. 

Apcnoncn-  (1.)  There  should  have  been  a  person  or  per- 
HLndiog^  sons  capable  of  standing  seised  to  a  use.  Gene- 
rally every  common  person  not  incapacitated  to 
take,  by  way  of  grant,  could  stand  seised  to  a 
use :  and,  therefore,  a  feme  covert,  or  an  infimt, 
might  have  stood  seised  to  a  use  ^. 

A  use  was  before  described  to  be  a  trust  or  con* 
fidence,  which  was  not  issuing  out  of  land,  but  as 
a  thing  collateral,  annexed  in  privity  to  the  estate^ 
and  to  the  person  touching  the  land.  It  foOows 
from  this  explanation  of  a  use,  that  whenever  the 
legal  estate  vested  in  a  person,  in  whom  the  con- 
fidence  qf  person^  or  privity  qf  estate  foMedy  the  use 
was  either  destroyed,  or  for  a  time  suspended. 

AitopriTity  Therefore,  a  lord  by  escheat,  or  of  a  villein, 
could  not  stand  seised  to  a  use ;  because  the  title 
of  the  lord  accrued  to  him  either  by  reason  of  the 
seignory  of  the  land,  or  of  the  villein ;  which  title 

^  Bac«  Uses,  58.    Bro.  Feof.  aL  Uses,  p.  51.    Shep.  T.  516. 


uf  estate. 
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was  higher  than  the  use,  or  confidence,  and  there-   sect.  ix. 
fore  could  not  be  subject  to  it.    And  the  same  ^tcg  "to^ 
rule  applied  to  a  lord,  who  entered  for  mortmain,  ^ting*t»eii^ 
or  who  recovered  by  a  cessavit,  &c. ;  for  his  title 
was  paramount  to  the  use  ^. 

Tenant  by  the  curtesy  could  not  dtand  seised  to 
a  use ;  for  he  was  m  by  the  act  of  law  in  con- 
sideration of  marriage,  and  was  not  in  in  privity  of 
estate  ^  And  it  seems,  by  the  better  opinion,  that 
a  tenant  in  dower  could  not  stand  seised  to  a 
use '' ;  and  that  for  the  same  reason.  This  point, 
however,  has  been  doubted  by  Gilbert,  though  he 
seems  to  acquiesce  in  it  in  another  placed  So 
neither  could  a  disseisor,  abator,  nor  intruder 
stand  seised  to  a  use,  although  he  had  notice  ^. 
So  if  a  feoffee  to  uses  had  bound  himself  in  a 
statute,  &c.  and  the  conuzee  had  taken  out  exe- 
cQtioii  tha'eupon,  he  would  have  held  the  land 
discharged  of  the  uses  ^ 

Although  there  had  been  privity  of  estate,  yet  confidence 

of  person. 

•  1  Co.  122,  a.  139,  b.  B.  N.  C.  60.  [As  to  an  occupant, 
see  p.  58,  post.] 

•  1  Co.  122,  a. 

'  Ibid.  See  22  Vin.  184,  and  the  cases  collected  in  the  notes 
topi.  15, 16.  [Butler's  note  (1)  to  Co.  Lit  271,  b.  But  quaere, 
-HIS  there  appears  to  be  a  difference  between  tenant  by  the  cur- 
tesy and  tenant  in  dower,  in  respect  of  privity  of  estate,  the 
former  being  in  in  the  posty  whereas  the  latter  is  in  S;y  the  hus- 
band, L  e.  in  the  j9^.  Co.  Lit  80,  b,  n.  (7),  239,  a.] 

•  GUb.  Uses,  11,  171.  •  1  Co.  122,  a.  139,  b. 

'  Bro.  Feof.  al.  Uses,  pi.  10. 


obcorved    in 
ndaiog  utet. 


50  Uses  aiid  Trusts  btfore         [cHAr.  i. 

Sect.  IX.  if  confideMe^  either  expressed  or  implied,  Mled 
ritol'to"to  in  the  person,  the  use  was  destroyed,  or  sus- 
pended. Thus,  if  a  feoffee  to  uses  had  for  a 
valuable  consideration  enfeoffed  another,  who  had 
no  notice  of  the  former  uses,  there  was  privity  of 
estate,  but  no  confidence  in  the  person  of  the 
second  feoffee;  and  consequently  the  use  was 
gone  ^  If  the  feoflbotent  had  been  made  without 
consideration  to  a  person,  who  had  no  notice ' ; 
or  upon  a  valuable  consideration  to  one,  who  had 
notice  ^ ;  in  each  case  the  privity  of  estate,  and 
confidence  m  the  person,  were  preserved ;  and 
the  feoffee  took  the  estate  subject  to  the  former 
uses. 

If  there  had  been  tenant  for  life,  remainder  in 
fee  to  the  use  of  another,  and  the  tenant  for  life 
had  made  a  feoffment  [in  fee]  to  one  who  had 
notice,  the  feoffee  could  not  have  stood  seised  to 
the  former  use ;  for  that  use  was  annexed  to  one 
estate,  and  he  was  in  of  another '. 

The  king  could  not  stand  seised  to  a  use ;  and 
therefore  if  lands  had  been  conveyed  to  the  king 
and  a  subject,  pofiir  term  de  leur  vies,  to  certain 
uses,  such  uses  were  void  as  to  a  moiety  of  the 

'  1  Co.  122,  b.     Abbot  of  Bury  v.  Bokeoham,  Dy.  8.     33 
Hen.  6»  16. 
»  1  Co.  122,  b. 

'  Fluwd.  351.    Year  Book,  5  £d.  4,  7. 
•  1  Co.  122,  b. 
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lands  ^    Neither  could  the  queen  ^  be  a  feoffee  to   8«ct.  ix. 

iisPQ  8  '^^  "^"^: 

uoca  .  glt^   to  be 

obeeryed    in 
nuing 

A  corporation  ^  abb^,  mayor,  commonalty,  and 
persons  attainted  S  were  under  the  like  disability. 
So  in  a  case,  where  an  alien  and  another  person 


*  Year  Book,  7  Ed.  4, 17.  Bac.  Uses,  56, 57.  Berkley's  case. 
Plowd.  238,  (e).  See  the  cases  collected  in  notes  to  pL  4,  in 
22  Yin.  182.  [But  if  the  position  that  no  use  could  be  limited 
upon  the  estate  or  seisin  of  tenant  for  life  be  correct  (ante,  p. 29), 
the  use  mentioned  in  the  text  would  have  been  altogether  void. 
It  is  Bacon  who  puts  the  case  of  a  conyeyance  to  the  king  and 
a  subject,  pour  term  de  leurs  vies  :  and  he  seems  to  be  speaking 
of  uses  since  the  statute ;  for  after  laying  it  down  that  neither 
the  king  nor  the  queen  can  stand  seised  to  a  use,  he  adds,  **  A 
corporation  cannot  stand  seised  to  a  use,  chiefly  because  of  the 
letter  of  this  statute.  The  case  is  probably  put  of  a  conveyance 
for  life  merely,  because  the  position  is,  that  the  king,  even  in  his 
natural  capacity  (as  distinguished  from  his  corporate  capacity,  in 
which  he  never  dies),  could  not  stand  seised  to  a  use.  See 
Berkley's  case,  supra.  If  the  case  intended  to  be  cited  from 
the  Year  Book  be  71,  7  £.  4,  17,  (in  which  it  was  held  that 
the  king  could  not  be  prayed  in  aid  by  a  plaintiff  after  issue 
joined),  it  b  probably  referred  to  in  support  of  the  position, 
relied  on  as  one  reason  why  the  king  could  not  be  seised  to  a 
use,  that  the  king  should  stand  impartial  between  his  subjects. 
See  22  Yin.  4.  In  M.,  5  £.  4, 15,  however,  it  is  expressly  lud 
doiwn  by  Markham,  C.  J.,  that  the  king  cannot  be  enfeoffed  to 
the  uae  of  another]. 

'  [Not  merely  an  imperial  queen,  but  a  queen  by  marriage 
also]. 

*  Bac  Uses,  57. 

*  [Because  the  subpoena  did  not  issue  against  it.    See  post]. 
'  B.  N.  C.  60.    Bro.  Feof.  al.  Uses,  40.    1  Co.  122,  a.     Bac 

Uses,  57,  58,  59.  Dy.  8,  b.  See  Halfpenny's  case.  Year  Book, 
14  Hen.  8,  8,  a.  22  Yin.  182,  183,  and  the  several  eases  col- 
lected in  note  to  pi.  6,  as  to  a  corporation. 
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siBCT.  IX.   were  enfeoffed  to  uses,  the  crovm  became  entitled 
l^  "to" bo  to  a  moiety  of  the  land  discharged  of  the  uses  *. 

•bte^ted    in 

I  have  already  stated  the  grounds  and  authori- 
ties upon  which  I  conclude  that  neither  tenant 
in  tail,  for  life,  nor  years,  could  stand  seised  to  a 
tise.  It  must  be  added,  that  an  occupant  could  not 
stand  seised  to  a use\ 

A  penoD  ea-      (2.)  Thcro  should  have  been  a  person  capable  of 

PaUo  of  FO* 

eeiTing  or    receiviug  or  taking  the  use. 

taking   the  ^ 

As  to  this  point  it  may  be  observed,  that  all 
persons  capable  of  taking  a  conveyance  of  the 
lands,  might  have  taken  the  same  estate  by  way 
of  use ;  therefore  the  limitation  of  a  use  to  a 
corporation  was  good,  if  a  license  for  that  purpose 
had  been  obtained  ^  So  the  king  could  have 
been  cestuique  use  by  matter  of  record;  and 
therefore  if  a  fine  had  been  levied,  or  recovery 
suffered,  and  the  use  declared  to  the  king  by  deed 
inroUed,  the  king  would  have  been  entitled  as 
cestuique  use,  though  he  was  not  a  party  to  the 
declaration  ^.  But  it  was  necessary  that  both 
the  declaration  and  conveyance  should  be  matter 
of  record. 


'  King  V.  Boys,  Dy.  28di  b*    See  cases  collected  in  note  to 
I^  18,  in  22  Yin.  184. 

*  Bro.  Feo^  al  Uses,  pL  10.    22  Yin.  183,  pi.  7.    The  case 
io  Hard.  46S»  was  a  irtutf  and  not  a  use*     [7  Bac  Ab.  96]. 

*  Shep.  T.  509. 

*  Bac.  Uses,  60. 


CHAP.  I.]  Stat.  27  H.  8,  c.  10.  59 

The  limitation  of  a  use  to  the  parishioners  of  swr.  ix. 
any  particular  place  was  void  ^  T^  'JJ"*^ 

obtenred    in 
nifiDg  aiea. 

Whether  an  alien  could  have  been  cestuique 
use  was  an  undetermined  point;  some  holding, 
that  a  use,  being  merely  in  conscience,  equity 
might  have  directed  the  execution  of  it  for  the 
benefit  of  the  alien ' ;  whilst  others  contended, 
that  an  alien  could  not  have  compelled  the  feof- 
fees to  execute  the  use ;  it  being  contraiy  to  the 
policy  of  the  law  of  the  kingdom,  that  an  alien 
should  plead  or  be  impleaded  touching  lands  in 
any  of  our  courts  \ 

(3.)  There  should  have  been  either  a  considera-  a  eontiden- 
tion  to  raise,  or  a  declaration  of,  the  use.   Indeed^  dilution  % 
where  an  express  declaration  of  the  use  was  made    ^  ^' 
on  the  feoffment,  a  pecuniaiy  consideration,  or 
the  want  of  it,  could  not  vary  the  use  so  de- 
clared ^.    Therefore,  if  A.  had  delivered  money  to 
J.  S.  for  the  purpose  of  purchasing  lands  for  him, 
and  J.  S.  had  purchased  them  to  his  own  we,  no 


*  Year  Book,  13  Hen.  7,  9,  b.  Bro.  Feof.  al.  Uses,  29.  Shep. 
T.  509.     See  22  Yin.  247,  (£.  a.) 

'  12  Hen.  7, 28,  a.  Bro.  Feof.  aL  Uso,  pi.  29.  AUeo,  14. 
Vide  Preamble  to  the  Stat  27  Hen.  8,  c.  10,  [wherein  it  is 
aD^ed  that  the  king  had  lost  the  profits  <<  of  lands,  craftily  put 
io  feoffiments  to  the  uses  of  aliens  bom '']. 

*  Gflb.  Uses,  43.  Allen,  15,  16.  Styles,  40.  Bac  Uses,  48. 
See  28  Vin.  247,  and  cases  collected  in  note  to  pi.  1.  See  post, 
idiether  an  alien  may  be  cestuique  trust  at  this  day. 

*  Perk.  s.  537.  See  Calthorp's  case,  Moor.  102.  1  Co. 
176,  b. 
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skt.  IX.    use  could  have  resulted  to,  or  be  implied  in,  A.  ^ 
dMs  ^'u  So  if  A.  in  consideration  of  100/.  paid  to  him  by 
t\^nJ^  B.  had  enfeoffed  R  and  C. ;  the  declaration  of  the 
use  to  B.  and  C.  would  have  been  good,  notwith- 
standing the  payment  of  the  money  by  B.  only  ^ 

When  no  declaration  of  the  use  was  made,  the 
consideration  paid  by  the  feoffee  or  grantee  created 
a  use  for  him«  If  neither  a  consideration  had 
been  paid  or  reserved,  nor  a  declaration  made,  the 
use  would  have  resulted  to  the  grantor  ^  and  he 
would  have  been  in  as  of  the  old  use.  It  was 
therefore  determined,  that  if  a  man,  seised  ex 
parte  matemdy  had  made  a  feoffbient,  levied  a 
fine,  or  suffered  a  recovery  without  having  de- 
clared the  use,  and  without  consideration,  the  use 
would  have  resulted  to  him  and  his  heirs  on  the 
part  of  his  mother  ^  This  observation  will  apply 
to  the  conveyance  by  lease  and  release,  as  I  shall 


'  Bro.  Feof.  al.  Uses,  40.     See  infra,  chap.  3,  as  to  truaii. 

*  Same's  case,  2  Roll.  Ab.  791. 

'  Perk.  533. 

«  1  Co.  100,  b.  Har.  Co.  Litt  12b.  n.2.  2Salk.59h  SLev. 
406.  2  RoU.  Ab.  780.  2  P.  W.  139.  See  22  Yin.  184,  pi.  4, 5» 
and  the  cases  collected  in  the  notes.  [So  if  he  had  expressly 
declared  the  use  to  himself  and  his  heirs,  the  line  of  descent 
would  not  have  been  broken:  for  there  was  no  difference  whether 
the  use,  or  any  part  of  it,  resulted  by  implication  of  law,  or 
whether  it  was  limited  by  express  declaration  to  the  party  from 
whom  the  estate  moved;  Abbot  v. Burton,  Salk.590.  Cholmonde- 
ley  V.  Clinton,  2  Jac.  &  Walk.  1.  4  Bligh,  N.  S.  1.  But  now 
see  Stat.  3  &  4  Will.  4,  c.  106,  s.  3,  (post  sec.  vii.  (4,)  as  to' 
express  limitations  to  the  person  or  the  heirs  of  the  person 
making  the  conveyance]. 
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endeavour  hereafter  to  explain.    So  if  there  had   swr.  ix. 
been  two  joint  tenants,  the  one  in  fee,  and  the  ^  ^'y^ 
other  for  life,  and  they  had  levied  a  fine  without  ^^t  JH 
having  declared  the  use,  it  would  have  resulted 
to  them  according  to  their  estates  or  interests 
in  the  land  ^    In  like  manner,  if  A.  seised  in  fee 
of  an  estate,  had  joined  with  B.  in  levying  a  fine, 
without  a  declaration  of  the  use,  it  would  have 
resulted  to  A.  cnly^  and  his  heirs  ^ 

It  should  seem,  that  any  pecuniary  considera- 
tion, however  trifling  it  might  have  been,  or  any 
rent  reserved,  however  inconsiderable,  would  have 
been  sufficient  to  raise  the  use  to  the  feoffee,  conn- 
zee,  or  recoveror  ^ 

The  above  remarks  applied  only  to  conveyances 
in  fee.  The  conveyance  or  creation  of  estates  tail^ 
for  life^  or  years^  (so  far  as  related  to  the  doctrine 
of  uses,)  depended  upon  different  principles  ^. 

In  respect  of  grants  of  incorporeal  property,  it 
must  be  noticed,  that  if  a  man  seised  of  a  rent- 
diarge  in  fee  had  made  a  conveyance  of  it, 
without  having  declared  the  use,  and  without 
any  consideration,  the  grantee  would  have  stood 
seised  to  the  use  of  the  grantor  and  his  heirs  ^. 

*  Beckwith's  case,  2  Co.  58,  a. 

*  Ibid. 

'  Porter  8  case,  1  Co.  24,  a.    2  Roll.  Ab.  787,  788. 

*  See  ante,  28,  et  seq. 

*  Perk.  8.  580. 


obierred   is 
nUkBg  tiMt« 
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skt.ix  But  if  the  proprietor  of  lands  had  granted  a 
ritel  "to"*  te  rent-charge  thereout  unto  a  stranger,  the  law 
would  not  presume  that  such  grant  was  mtended 
for  the  grantor^s  use,  though  no  use  had  been 
declared,  nor  consideration  paid^;  and  upon  a 
conveyance  of  a  seignorj  or  rent  in  tail,  for  life 
or  for  years,  without  declaration  of  the  use,  and 
without  consideration,  the  grantee  would  have 
been  seised  to  his  own  use  ^ 

A  subttance  (4.)  Therc  should  have  been  a  sufficient  sub- 
menu ^  stance  or  hereditament,  out  of  which  the  use 
might  have  arisen.  Thus,  all  local  inheritances, 
as  lands,  houses,  rents  in  esse,  reversions,  re- 
mainders, liberties,  and  franchises,  might  have 
been  conveyed  to  uses.  But  it  was  different  as 
to  personal  inheritances,  such  as  annuities.  So, 
it  was  said,  that  uses  could  not  have  been  raised 
out  of  such  things,  qam  ipso  usu  consnmumiur^  as 
commons,  ways  in  gross,  or  authorities  granted  to 
a  man  and  his  heirs  to  himt  in  a  park,  chase,  or 
forest '. 

s«:t.  X.       XI  shall  now  examine  the  properties  of  the 

The  proper. 

ties  of  a  nae.    ***'^' 

It  m  de-       (1.)  It  was  descendible  according  to  the  rules 
•eendibie.     ^^  ^^^  commou  Iew  rcspccting  estates  of  inherit- 
ance^;  the   courts    of  equity  having,  in   this 

"  Perk.  8.  531.  »  Ibid.  587.  »  Wm.  Jones,  127. 

«  2  Roll.  Ab.  780.    If  a  man  holds  of  the  king  before  the 
Statute  of  Uses,  and  infeoffs  others  to  his  own  use  during  his 


CHAP.  I.]  Stat.  27  H.  8,  e.  10.  «3 

instance,  adopted  the  maxim,  aquitas  ^eqatbmr  sacr.x. 
legem.  There  might  have  been  a  possemo  frcOria  STofH!^ 
of  a  use  ^ ;  though,  indeed,  Lord  Bacon  calls  this  a 
vulgar  opinion  ^ ;  observing,  that  it  meant  nothing 
more  than  that  the  chancellor  would  consult  with 
the  rules  of  law,  where  the  intention  of  the  parties 
did  not  specially  appear.  The  rule,  however,  was 
certainly  established  in  Chancery. 

So  the  use  of  lands  held  in  borough-English 
would  have  descended  to  the  youngest  son,  and 
that  of  gavelkind  to  all  the  sons  ^ ;  and  where 


life,  with  remainder  over  in  tail,  remainder  to  hu§  right  heirs, 
and  dies,  the  reversion  descends  to  the  A«tV,  Bro.  Livery,  pi.  61. 
So  if  the  ultimate  limitation  of  the  use  was  to  the  grantor's  right 
heirs,  although  no  express  particular  use  was  limited  to  him. 
Sir  John  Hussej's  case,  Bro.  Nosme,  pi.  1.  40  March.  N.  C.  87. 
Djer,  133,  pi.  6.  [Fenwick  v.  Mitford,  Moor.  284.  Feame's 
C.  R.  51,  9th  ed.3     See  post,  ch.  ii.,  s.  5,  (2). 

■  Year  Book,  5  Ed.  4,  7,  b.  1  Co.  88,  a. ;  121,  b.  4  Co.  22,  a. 
Co.  Litt  19,  b.  Dy.  10,  11.  Plowd.  58.  [It  may  be  noticed 
here,  that  under  the  new  law  of  inheritance,  as  established  by 
Stat  3  &  4  WilL  4,  c  106,  there  is  no  potsemo  JratrUj  that  is, 
actual  seisin  of  the  elder  son  entitling  the  sister  of  the  whole 
blood  as  next  heir,  in  exclusion  of  the  brother  of  the  half-blood. 
By  that  act  (s.  2),  descent  is  to  be  traced  from  the  last  purchaser, 
(not  from  the  person  last  actually  seised,  the  rule  of  law  prior  to 
the  statute  halving  been  icmnafacU  stipiiem) ;  so  that,  in  those 
cases  to  which  the  rule  of  posaesiio  fratris  would  have  been 
applicable,  the  descent  will  have  to  be  traced  from  the  parent  or 
more  remote  ancestor;  and,  consequently,  the  brother  of  the 
balf-biood  will  take  all  lands  descended  from  the  parent,  in 
preference  to  the  sister  of  the  whole  blood,  whether  the  brother 
of  the  whole  blood  had  possession  or  not^ 

•  Bac  Uses,  11. 

'  2  Roll  Ab.  780.     1  Co.  88,  a. 
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s«T.  X.    there  was  a  custom  of  a  manor,  that  the  lands 
uiSTrfaS^!  should  descend  to  the  eldest  daughter,  in  defeult 
of  sons,  it  was  determined,  that  the  use  should 
descend  in  like  manner  \ 

It  wu  de.  (2.)  The  use  was  devisable  before  the  Statute 
"^  '*  of  Wills  ^  After  the  Conquest,  a  devise  could  not 
operate  upon  the  lands ;  because,  by  the  conmion 
law,  the  ceremony  of  livery  of  seisin  was  neces- 
sary to  the  transfer  of  them ;  and  because  it  was 
contrary  to  the  nature  of  a  feud,  that  the  feuda^ 
tory  should  dispose  of  it  by  will.  But  the  courts 
of  equity,  under  the  colour  of  allowing  a  devise 
of  the  use,  did  in  effect  permit  the  legal  interest 
in  the  lands  to  be  devised  \  An  infant,  however, 
was  disabled  from  devising  the  use  \ 


It  wu  tli- 
•nable. 


(3.)  As  cestuique  use  might  have  devised,  so  he 
might  have  aliened  or  transferred  the  use ' ;  and 
by  the  statute  1  Rich.  3,  he  might  have  conveyed 
the  legal  estate.  But  it  is  observable,  that  in  the 
case  of  a  feme  covert,  a  fine  was  necessary  to 
pass  her  use  ^. 


'  2  Roll.  Ab.  780. 

'  [32  Hen.  8,  c.  1,  before  which  lands  were  not  devisable 
(ante,  p*46).] 

>  See  Wright's  Ten.,  172,  174,  ed.  1768.  Year  Book,  10 
Hen.  7,  26.  27  Hen.  8,  7.  1  Co.  123,  b.  [But  cestuique  use 
could  not  devise  tiie  land  itself  by  the  equity  of  1  Rich.  3 
(ante,  p.  46).] 

*  See  Year  Book,  21  Ed.  4,  24.    2  RoU.  Ab.  779. 

*  Bro.  Feof.  al.  Uses,  pi.  44.  B.  N.  C.  75.  Plowd  350. 
Bac.  Uses,  16.  ^  Year  Book,  7  Ed.  4,  14. 


jut  m 
r€,  nor  ad 
rem. 
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(4.)  But  cestuique  use,  in  respect  to  the  legal    sbct.  x. 
ownership  of  the  land,  had  neither  jtis  in  re,  nor  l^Ju^^'. 
ad  rem  *.    Therefore,  when  in  possession,  he  was  cwtuiquc 
considered  merely  as  tenant  by  sufferance  •.    He  S^,^"* """ 
could  not  bring  an  action,  avow,  nor  justify  for 
damage  faisant  in  his  own  name'.     When  he 
made  a  lease  pursuant  to  the  statute  1  Rich.  3, 
the  reversion  still  continued  in  the  feoffees,  who 
might  have  brought  an  action  for  waste,  or  have 
entered  for  a  forfeiture  ^    By  force  of  the  last- 
mentioned  statute,  he  might  have  granted  the 
herbage  or  com,  yet  he  could  not  have  taken 
them  for  his  own  use^     So  his  wife  was  not 
dowable  of  the  use  ^ ;  and  the  husband  of  feme 

•  1  Co.  121,  b.     W.Jones,  127.     Bac.  Uses,  5. 

•  Year  Book,  16  Hen.  7,  2.  4  Edw.  4,  8.  Bro.  Feof.  al. 
Uses,  39.  Plowd.  3,  a.  (Basset  v,  Manxell.)  See  22  Yin.  286, 
pi.  2,  3,  and  the  cases  collected  in  the  note  to  pi.  3.  It  should 
seem,  from  Hard.  491,  that  he  was  considered  as  tenant  at  will, 
and  might  therefore  have  taken  a  release;  and  this  seems  to  be 
the  true  construction.  See  Litt  s.  462,  463.  In  Doe  v.  Pott, 
Dong.  710,  the  estate  of  a  mortgagor  was  considered  as  a 
tenancy  at  will,  and  as  such,  capable  of  receiving  a  surrender. 
But  cent.  Bac  24,  Sem.  [The  case  put  by  Littleton  is  that 
of  a  feoffment  upon  confidence  to  perform  the  last  will  of  the 
feoffor.  In  such  a  case,  according  to  Littleton  himself  (s.  463), 
it  shall  be  intended  b^  the  law,  that  the  feoffor  ought  presently 
to  occupy  the  land  at  the  will  of  his  feoffees ;  and,  according  to 
Coke  (271,  b.),  the  land  passeth  by  the  will,  and  not  by  the 
feoffment.  And  with  respect  to  the  distinction  between  an 
equity  of  redemption  and  a  trust,  see  post] 

'  Bro.  Feof.  aL  Uses,  pi.  39.  13,  b. 
'  Ibid.  26.     Year  Book,  5  Hen.  7,  5. 

•  Bro.  pi.  13.     5  Hen.  7,  2. 
>  Perk.  s.  349. 

VOL.  I.  P 
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Sect.  X.    cestuique  use  could  not  have  his  curtesy  •.    Ces- 

ucVof  IT«!  tuique  use  did  not  forfeit  his  lands  for  t^eason^  nor 

felony  ^ ;  and  the  use  was  not  considered  as  assets 

in  the  hands  of  the  heir,  nor  executor,  to  satisfy 

creditors  *. 

The  several  statutes  before  enumerated,  and 
the  preamble  of  the  statute  27  Hen.  8,  c.  10,  point 
out  other  inconveniences  attending  the  above 
principle,  that  cestuique  use  had  no  legal  right 
nor  title  to  the  lands. 

Cestuique         (5.)  Ccstuique  use,  indeed,  might  have  been 

use    might  ^  ^ 

have  been    swoHi  upou    au    mqucst*;   but   this  rtde  was 

sworn    upon 

aniaquMt.  cstabllshed  under  particular  circumstances;  for, 
as  Sir  Edward  Coke  observes,  at  the  time  of 
making  the  statute  2  Hen.  5,  c.  3,  the  greater  part 
of  the  lands  in  the  kingdom  was  held  in  use ;  an 
event  occasioned  by  the  unhappy  controversy 
between  the  houses  of  York  and  Lancaster.  Now, 
that  statute  was  made  to  remedy  a  mischiei^ 
which  happened  from  the  sheriffs  having  fre- 
quently  returned  men  of  no  understanding  ^  and 
it  therefore  provides,  that  he  should  return  proper 
men.    The  courts,  therefore,  for  the  advancement 

'  Perk.  6.  463.     1  Co.  123,  b. 

'  [By  the  stat  26  Hen.  8,  c.  13  (passed  shortly  before  the 
Statute  of  Uses),  he  forfeited  them  for  high  treason. 3 

*  Jenk.  Cent  190.     Year  Book,  5  Edw.  4,  pi.  18. 
»  1  Co.  121,  b. 

•  Co.  Litt  272,  a. 

'  See  Year  Book,  15  Hen.  7,  13. 
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and  expedition  of  justice,  extended  it  (against  the    skt.  x. 
letter)  to  the  cestuique  use  of  lands,  and  not  to  JeVa?  •  SHi' 
his  feoffees. 

(6.)  As  to  the  feoffee,  he  was  complete  owner  The  teoiiee 
of  the  land  at  law.  He  performed  the  feudal  piete^^er. 
duties®;  his  wife  had  dower ^;  and  his  estote 
was  subject  to  wardships  relief,  &c.  He  had 
power  of  selling  the  lands,  and  forfeited  them  for 
treason  or  felony.  In  short,  he  might  have 
brought  actions,  and  have  exercised  every  kind 
of  ownership  over,  or  in  respect  of,  the  lands  ^. 

(7.)  We  have  seen  that  the  use  did,  in  some  ums  differed 
instances,  ensue  the  nature  of  the  land;  as  in  .uJ^from 
cases  of  descent,  and  where  it  had  been  declared,  ^of '^ 
or  resulted,  to  the  grantor,  or  feoffor.    But  uses, 
as  Bacon  observes,  differ  in  many  instances  from 
cases  of  possession.    Thus,  by  the  common  law, 
warranty  could  not  have  bound  the  right  of  a 
use,  as  it  would  have  done  the  right  of  posses- 
sion^.   There  was  no  necessity  at  common  law 
for  a  consideration  to  establish  a  deed,  nor  did 
notice  constitute  covin :  but  it  has  already  been 
explained,  how  materially  a  conveyance  to  uses 

*  See  note  2,  Butl.  Co.  Litt  271,  b. 

*  Bro.  Feof.  al.  Uses,  pi.  10. 

*  [Thus  the  lord  might  have  had  a  doable  wardship  for  the 
same  land ;  one  of  the  heir  of  the  feoffee  to  uses,  by  the  common 
law,  and  the  other  of  the  heir  of  the  cestaique  use  by  the  stat 
4  Hen.  7.     Co.  Lit  76,  b.] 

'  Dy.  9,  b.     Jenk.  190,  and  the  several  cases  before  cited. 
'  Bac  Uses,  12. 

f2 
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s«cT.  X.  was  affected  by  the  want  of  a  consideration,  or 
ti«  of  rSIT  ^7  notice.  In  the  case  of  possession,  a  rent  out 
of  land,  and  the  land  itself,  cannot  stand  together: 
but  it  was  otherwise  in  the  case  of  a  use.  To 
the  above  differences  mentioned  by  Bacon  *,  I  may 
add,  that  the  word  heirs  was  necessary  at  com- 
mon law,  to  create  an  estate  in  fee-simple.  But 
if  a  bargain  and  sale  had  been  made  before  the 
Statute  of  Uses,  the  bargainee  would  have  had  an 
estate  in  fee  in  the  use,  without  the  word  heirs* ; 
because  the  bargainee  having  paid  a  valuable 
consideration,  the  courts  of  equity  would  have 
directed  the  use  according  to  the  intention  of  the 
parties.  So,  if  an  estate  had  been  limited  at 
common  law  to  a  inan,  and  to  such  a  woman  as 
he  should  afterwards  marry,  the  man  would  have 
taken  the  whole  ® ;  but  the  limitation  of  the  use 
in  the  above  manner  would  have  been  good^. 
So,  if  there  had  been  a  feoffment  in  fee  to  the  use 
of  A.  for  years,  with  remainder  to  the  use  of  the 
right  heirs  of  J.  S.,  this  contingent  remainder 
would  have  been  good  ;  for  the  feoffees  remained 
tenants  of  the  freehold  ®. 


Sect.  XL       XL  Such,  then,  was  the  learning,  and  such  the 

27*Hct!"8*  st^*®  ^^  ^s^s  **  *^®  time,  when  it  was  deemed 
expedient  to  pass  the  statute  27  Hen.  8,  c.  10, 


c.  10. 


See  Bac  Uses,  from  11  to  18. 
1  Co.  100,  b.     Co.  Liu.  9,  b. 
Moor.  96,  pi.  240. 
1  Co.  101,  a.     Dy.  190,  pi.  17,  18. 
1  Co.  135,  a. 
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commonly  called  the  Statute  of  Uses.    They  were    swrr.  xi. 
attended,  as  the  reader  must  have  remarked,  with  Jj^^'hIuIT 
considerable    inconveniences,    and    serious  mis-  ""•  *^* 
chiefs ;  and  they  had  hitherto  baffled  the  partial 
attacks  of  the  legislature.     It  was  now  found 
expedient  to  apply  some  effectual  remedy  to  the 
evil ;  and  it  is  said,  that  Henry  the  Eighth,  being 
displeased  at  the  loss  of  wardships,  and  at  other 
injuries  done  to  him,  complained  to  the  judges  of 
the  defect  of  the  law  in  that  respect ;  and  that 
they  hinted  to  him, ''  that  if  the  possession  might 
be  joined  to  the  use,  all  would  go  well  V    This 
advice  probably  laid  the  foundation  of  the  Statute 
of  Uses  K 


The  statute  recites,  "Where  by  the  common  Preunbic. 
laws  of  this  realm,  lands,  tenements,  and  heredi- 
taments be  not  devisable  by  testament,  nor  ought 
to  be  transferred  from  one  to  another,  but  by 
solemn  livery  and  seisin,  matter  of  record,  writing 
sufficient  made  bond  fide  without  covin  or  fraud ; 
yet,  nevertheless,  divers  and  sundry  imaginations, 
subtle  inventions,  and  practices  have  been  used, 
whereby  the  hereditaments  of  this  realm  have 
been  conveyed  from  one  to  another  by  fraudulent 
feoffinents,  fines,  recoveries,  and  other  assurances, 
craftily  made  to  secret  uses,  intents,  and  trusts ; 
and  also  by  wills  and  testaments  sometime  made 
by  nudeparclx^  and  words,  sometime  by  signs  and 

•  2  Leon.  17,  18. 

*  The  10  Car.  1,  sess.  2,  c.  1,  s.  1,  in  Ireland,  is  similar  to  tlie 
27HeD.8,  clO. 
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skt.xi.  tokejfis,  and  sometime  by  writing;  and  for  the 
Jy^HcnlT  ™^^*  P^*^  mvA^  by  such  persons  as  be  visited 
*•  ^^'  with  sickness,  in  their  extreme  agonies  and  pains» 
or  at  such  time  as  they  have  scantly  had  any 
good  memory  or  remembrance;  at  which  times 
they  being  provoked  by  greedy  and  covetous 
persons,  lying  in  wait  about  them,  do  many  times 
dispose  indiscreetly  and  unadvisedly  their  lands 
and  inheritances;  by  reason  whereof,  and  by 
occasion  of  which  fraudulent  feoffments,  fines, 
recoveries,  and  other  like  assurances  to  uses,  con- 
fidences, and  trusts,  divers  and  many  heirs  have 
been  unjustly,  at  sundry  times,  disherited,  the 
lords  have  lost  their  wards,  marriages,  reliefs, 
harriots,  escheats,  aids  pur  fair  fitz  chivalier,  Sf 
pur  JUe  marier^  and  scantly  any  person  can  be 
certainly  assured  of  any  lands  by  them  pur- 
chased, nor  know  surely  against  whom  they  shall 
use  their  actions,  or  execution,  for  their  rights^ 
titles,  and  duties;  also  men  married  have  lost 
their  tenancies  by  their  courtesy,  women  their 
dowers ;  manifest  perjuries  by  trial  of  such  secret 
wills,  and  uses,  have  been  committed ;  the  king's 
highness  hath  lost  the  profits  and  advantages  of 
the  lands  of  persons  attainted,  and  of  the  lands 
craftily  put  in  feoffinents  to  the  uses  of  aliens 
bom,  and  also  the  profits  of  waste  for  a  year  and  a 
day  of  lands  of  felons  attainted,  and  the  lords  their 
escheats  thereof;  and  many  other  inconveniences 
have  happened,  and  daily  do  increase  among  the 
king's  subjects,  to  their  great  trouble  and  inquiet- 
ness,  and  to  the  utter  subversion  of  the  ancient 
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pommon  laws  of  this  realm :  for  the  extirpatmg  sict.  xi. 
and  extinguishment  of  all  such  subtle  practised  27®Hen!"8! 
feoffinents,  fines,  recoveries,  abuses,  and  errors  ^-  ^^• 
heretofore  used  and  accustomed  in  this  realm,  to 
the  subversion  of  the  good  and  ancient  laws  of 
the  same,  and  to  the  intent  that  the  king's  high- 
ness, or  any  other  his  subjects  of  this  realm,  shall 
not  in  anywise  hereafter,  by  any  means  or  inven- 
tions be  deceived,  damaged,  or  hurt  by  reason  of 
such  trusts,  uses,  or  confidences,  it  may  please 
the  king's  most  royal  majesty,  that  it  may  be 
enacted  by  his  highness,  by  the  assent  of  the 
lords  spiritual  and  temporal,  and  the  conunons  in 
this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  in  manner  and  form  fol- 
lowing, that  is  to  say,  That  where  any  person  or 
persons  stand,  or  be  seised,  or  at  any  time  here- 
after shall  happen  to  be  seised,  of  and  in  any 
honours,  castles,  manors,  lands,  tenements,  rents, 
services,  reversioiis,  remainders,  or  other  heredi- 
taments, to  the  use,  confidence,  or  trust  of  any 
atiier  person  or  persons,  or  of  any  body  poUtic,  by 
reason  of  any  bargain,  sale,  feofi&nent,  fine,  reco- 
very, covenant,  contract,  agreement,  will,  or  other- 
wise, by  any  manner  of  means  whatsoever  it  be ; 
that  in  every  such  case  all  and  every  such  person  The  posset- 

J  _  jT_j»  i»j»         xtAt  sion  shall  be 

and  persons,  and  bodies  politic,  that  have,  or  in  him  or 
hereafter  shall  have,tany  such  use,  confidence,  or  ha^thl^liw. 
trust,  in  fee  simple,  fee  tail,  for  term  of  life,  or 
for  years  or  otherwise,  or  any  use,  confidence, 
or  trust  in  remainder,  or  reverter,  ^all  fi-om 
henceforth  stand,  and    be   seised,  deemed,  and 
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srct.  XT.  adjudged  in  lawful  seisin,  estate,  and  possession^  of 
27  Vcn'T  ^^^  ^^  *^®  ^Bxnsi  hououTS,  castles,  manors,  lands, 
*•  ^^'  tenements,  rents,  services,  reversions,  remainders^ 
and  hereditaments,  with  their  appurtenances,  to 
all  intents,  constructions,  and  purposes  in  the  law, 
of  and  in  such-like  estates,  as  they  had  or  shall 
have  in  use,  trust,  or  confidence,  of  or  in  the 
same ;  and  that  the  estate,  title,  right,  and  posses- 
sion, that  was  in  such  person  or  persons,  that 
were  or  hereafter  shall  be  seised  of  any  lands» 
tenements,  or  hereditaments,  to  the  use,  confi- 
dence, or  trust  of  any  such  person  or  persons,  or 
of  any  body  politic,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them,  that 
have  or  hereafter  shall  have  such  use,  confidence, 
or  trust,  after  such  quality,  manner,  form,  and 
condition,  as  they  had  before  in  or  to  the  use, 
confidence,  or  trust  that  was  in  them. 

s.  2.  Con-      2.  **  That  where  divers  and  many  persons  be, 
J^ru^dif-  or  hereafter  shall  happen  to  be,  jointly  seised  of 
Moi^uTthe  and  in  any  lands,  tenements,  rents,  reversions, 
Mme  of***'  remainders,  or  other  hereditaments,  to  the  use, 
****"*         confidence,  or  trust,  of  any  of  them  that  be  so 
jointly  seised,  that  in  every  such  case,  those  per- 
son or  persons  which  have  or  hereafter  shall  have 
any  such  use,  confidence,  or  trust,  in  any  such 
lands,  tenements,  rents,  reversions,  remainders,  or 
hereditaments,  shall  from  henceforth  have,  and  be 
deemed  and  adjudged  to  have  only  to  him  or  them 
that  have  or  hereafter  shall  have  any  such  use, 
confidence,  or  trust,  such  estate,  possession,  and 
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seisin  of  and  in  the  same  lands,  tenements,  rents,    skt.  xi. 
reversions,  remainders,  and  other  hereditaments,  '^^!^'% 
in  like  nature,  manner,  form,  condition,  and  course,  ""  ^^' 
as  he  or  they  had  hefore  in  the  use,  confidence,  or 
trust  of  the  same  lands,  tenements,  or  heredita- 
ments :  saving  and  reserving  to  all  and  singular  saving  of 
persons,  and  bodies  politic,  their  heirs  and  succes-  itraDgen. 
sors,  other  than  those  person  or  persons  which  be 
seised,  or  hereafter  shall  be  seised,  of  any  lands, 
tenements^  or  hereditaments,  to  any  use,  confi- 
dence, or  trust,  all  such  right,  title,  entry,  interest, 
possession,  rents,  and  action,  as  they  or  any  of 
them  had  or  might  have  had  before  the  making  of 
this  act. 

3.  ^  And  also  saving  to  all  and  singular  those  saTingoftha 

light  of  feof- 

persons,  and  to  their  heirs,  which  be  or  hereafter  fee*  to  their 
shall  be  seised  to  any  use,  all  such  former  right,  ^  "^* 
title,  entry,  interest,  possession,  rents,  customs, 
services,  and  actions,  as  they  or  any  of  them 
might  have  had  to  his  or  their  own  proper  use,  in 
or  to  any  manors,  lands,  tenements,  rents,  or 
hereditaments,  whereof  they  be,  or  hereafter  shall 
be,  seised  to  any  other  use,  as  if  this  present  act 
had  never  been  had  nor  made,  any  thing  contained 
in  this  act  to  the  contrary  notwithstanding  ^. 


'  Upon  this  clause,  see  Ferrers  v.  Fermor,  Cro.  Jac.  648. 
1  Vent  195,  280.  Cecil*8  case,  7  Co.  19,  b.  20,  a.  2  Roll. 
Hep.  245.  1  Mod.  107.  [1  Salk.  241.  15  Vin.  363,  pi.  4.] 
See  as  to  a  feofiment  made  by  a  lord  to  his  copyholder  to  the  use 
of  others,  Ised*8  case  cited  7  Co.  39. 
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skt.  XL  4.  "  And  where  also  divers  persons  stand  and 
^I'^T^Tt,  ^  seised  of  and  in  any  lands»  tenements,  or  here- 
ditaments, in  fee  simple  or  otherwise,  to  the  nse 
and  intent  that  some  other  person  or  persons 
shall  have  and  perceive  yearly  to  them,  and  to  his 
or  their  heirs,  one  annual  rent  of  10/.  or  more  or 
less,  out  of  the  same  lands  and  tenements,  and 
some  other  person  one  other  annual  rent  to  him 
and  his  assigns,  for  term  of  life  or  years,  or  for 
some  oiher  special  time,  according  to  such  intent 
and  use  as  hath  heen  heretofore  declared,  limited, 
and  made  thereof: 

a 6.  The       5.  "Be  it  enacted  therefore  by  the  authority 

execution  of       _  .  ,     rw«      .    .  <■  ii 

units.  aforesaid.  That  m  every  such  case,  the  same  per- 
sons, then:  heirs  and  assigns,  that  have  such 
use  and  interest,  to  have  and  perceive  any  such 
annual  rents,  out  of  any  lands,  tenements,  or 
hereditaments,  that  they  and  every  of  them, 
their  heirs  and  assigns,  l^  adjudged  and  deemed 
to  be  in  x>osse68ion  and  seisin  of  the  same  rent» 
of  and  in  such  like  estate  aa  tbey  had  in  the  title, 
interest,  or  use  of  the  said  rent  or  profit,  and 
as  if  a  suflBcient  grant,  or  otiber  lawful  convey* 
ance,  had  been  made  and  executed  to  them,  by 
such  as  were  or  shall  be  seised  ^  to  tiie  use  or 
intent  of  any  such  rent  to  be  had,  made,  or  paid, 
according  to  the  very  trust  and  intent  thereof; 
and  that  all  and  every  such  person  and  persons 
as  have  or  hereafter  shall  have  any  title,  use,  and 

»  Dyer,  36-2,  b.  pi.  21. 
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interest,  in  or  to  any  such  rent  or  profit,  shall   Skt.  xi. 
lawfully  distrein  for  non-payment  of  the  said  rent,  Jy'^Hi^^st 
and  in  their  own  names  make  avowries,  or  hy  *"  ^^' 
their  bailiffs  or  servants  make  conisances  and 
justifications,  and  have  all  other  suits,  entries,  and 
remedies,  for  such  rents  ^,  as  if  the  same  rents  had 
been  actually  and  really  granted  to  them  with 
sufficient  clauses  of  distress,  re-entry,  or  other- 
wise, according  to  such  conditions,  pains,  or  other 
things,  limited  and  appointed  upon  the  trust  and 
intent  for  payment  or  surety  of  such  rent. 

6.  •*  And  be  it  further  enacted,  by  the  authority 
aforesaid.  That,  whereas  divers  persons  have  pur- 
chased, or  have  estate  made  and  conveyed  of  and 
in  divers  lands,  tenements,  and  hereditaments, 
unto  them  and  their  wives,  and  to  the  heirs  of  the 
husband,  or  to  the  husband  and  to  the  wife,  and 
to  the  heirs  of  their  two  bodies  begotten,  or  to 
the  heirs  of  one  of  their  bodies  begotten,  or  to 
the  husband  and  to  the  wife  for  the  term  of  their 
lives,  or  for  tenn  of  Ufe  of  the  said  wife ;  (2.)  of 
where  any  such  estate  or  purchase  of  any  lands, 
tenements,  or  hereditaments,  hath  been,  or  here- 
after shall  be  made  to  any  husband  and  to  his 
wife  in  manner  and  form  expressed,  or  to  any 
other  person  or  persons,  and  to  their  heirs  and 
assigns,  to  the  use  and  behoof  of  the  said  husband 
and  wife,  or  to  the  use  of  the  wife  as  is  before 
rehearsed,  for  the  jointer  of  the  wife ;  (3.)  that 

*  See  upon  this  head,  Bascawin  and  Herle  r.  Cooke,  1  Mod.  228. 
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fitocT.  XI.  then,  in  every  such  case,  every  woman,  married, 
27""  Hcnl^s!  lifl'Ving  such  jointer  made,  or  hereafter  to  be  made, 
shall  not  claim,  nor  have  title  to  have  any  dower 
of  the  residue  of  the  lands,  tenements,  or  here- 
ditaments, that  at  any  time  were  her  said  hus- 
band's, by  whom  she  hath  any  such  jointer,  nor 
shall  demand  or  claim  her  dower  of  and  against 
them  that  have  the  lands  and  inheritances  of  her 
said  husband ;  (4.)  but  if  she  have  no  such  jointer, 
then  she  shall  be  admitted  and  enabled  to  pursue, 
have  and  demand  her  dower  by  writ  of  dower, 
after  the  due  com*se  and  order  of  the  common 
laws  of  this  realm ;  this  act,  or  any  law  or  pro- 
vision made  to  the  contrary  thereof,  notwith- 
standing. 

7.  **  Provided  alway.  That,  if  any  such  woman 
be  lawfully  expulsed  or  evicted  from  her  said 
jointer,  or  from  any  part  thereof,  without  any 
fraud  or  covin,  by  lawful  entry,  action,  or  by  dis- 
continuance of  her  husband ;  then  every  such 
woman  shall  be  endowed  of  as  much  of  the  resi- 
due of  her  husband's  tenements  or  hereditaments, 
whereof  she  was  before  dowable,  as  the  same 
lands  and  tenements,  so  evicted  and  expulsed, 
shall  amount  or  extend  unto. 

8.  "  Provided  also.  That  this  act,  nor  any  thing 
therein  contained  or  expressed,  extend,  or  be  in 
any  wise  hurtful  or  prejudicial  to  any  woman 
or  women  heretofore  being  married,  of,  for,  or 
concerning  such  right,  title,  use,  interest,  or  pos- 
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sesBion,  as  they  or  any  of  them  have  claim,  or   srct.  xi. 
pretend  to  have  for  her  or  their  jointer  or  dower  '^b!^'^%, 
of,  in,  or  to  any  manors,  lands,  tenements,  or  other  ^  ^^' 
hereditaments  of  any  of  their  late  husbands, 
being  now  dead  or  deceased,  any  thing  contained 
in  this  act  to  the  contrary  notwithstanding. 

9.  "  Provided  also,  That  if  any  wife  have,  or 
hereafter  shall  have  any  manors,  lands,  tenements, 
or  hereditaments,  unto  her  given  and  assured, 
after  marriage,  for  term  of  her  life,  or  otherwise 
in  jointer,  except  the  same  assurance  be  to  her 
made  by  act  of  Parliament,  and  the  said  wife 
after  that  fortune  to  outlive  her  said  husband,  in 
whose  time  said  jointer  was  made  or  assured  unto 
her,  that  then  the  same  wife  so  overliving,  shall 
and  may  at  her  Uberty  after  the  death  of  h^  said 
husband,  refuse  to  have  and  take  the  lands  and 
tenements  so  to  her  given,  appointed,  or  assured 
during  the  coverture,  for  term  of  her  life  or  otherr 
wise  in  jointer,  except  the  same  assurance  be  to 
her  made  by  act  of  Parliament,  as  is  aforesaid ; 
(2.)  and,  thereupon  to  have,  ask,  demand,  and 
take  her  dower  by  writ  of  dower  or  otherwise, 
according  to  the  conmion  law,  of  and  in  all  such 
lands,  tenements,  and  hereditaments  as  her  hus- 
band was,  and  stood  seised  of  any  state  of  inherit- 
ance at  any  time  during  the  coverture,  any  thing 
contained  in  this  act  to  the  contrary  thereof  not- 
withstanding. 

10.  **  Provided  also.  That  this  present  act,  or 


c,  10. 


78  Uses  and  Trusts  hrfcre         [chap.  i. 

skt.  XT.  any  thing  herein  contained,  extend,  nor  be  at  any 
27*Hem"^  time  hereafter  interpreted,  expounded,  or  taken, 
to  extinct,  release,  discharge,  or  suspend  any  sta- 
tute, recognizance,  or  other  bond  by  the  execution 
of  any  estate  of  or  in  any  lands,  tenements,  or 
hereditaments,  by  the  authority  of  this  act,  to 
any  person  or  persons,  or  bodies  politic;  any 
thing  contained  in  this  act  to  the  contrary  thereof 
notwithstandmg. 

11.  ''  And  forasmuch  as  great  ambiguities  and 
doubts  may  arise  of  the  validity,  and  invalidity  of 
wills  heretofore  made  of  any  lands,  tenements, 
and  hereditaments,  to  the  great  trouble  of  the 
king's  subjects :  (2.)  the  king's  most  royal  majesty, 
minding  the  tranquillity  and  rest  of  his  loving 
subjects,  of  his  most  excellent  and  accustomed 
goodness,  is  pleased  and  contented  that  it  be 
enacted  by  the  authority  of  this  present  Parlia- 
ment, that  all  manner  true  and  just  wUls  and 
testaments  heretofore  made  by  any  person  or  per- 
sons deceased,  or  that  shall  decease  before  the  first 
day  of  May  that  shall  be  in  the  year  of  our  Lord 
God  1636,  of  any  lands,  tenements,  or  other  here- 
ditaments, shall  be  taken  and  accepted  good  and 
effectual  in  the  law,  after  such  fashion,  manner, 
and  form  as  they  were  commonly  taken  and  used 
at  any  time  within  forty  years  next  afore  the 
making  of  this  act ;  any  thing  contained  in  this 
act,  or  in  the  preamble  thereof,  or  any  opinion  of 
the  common  law  to  the  contrary  thereof,  notwith- 
standing. 
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12.  ••  Provided  always,  That  the  king's  highness   s>ct.  xi. 
diall  not  have,  demand,  or  take  any  advantage  or  ^*hI^!"8^ 
profit  for  or  by  occasion  of  the  executing  of  any  ""'  ^^' 
estate,  only  by  authority  of  this  act,  to  any  person 

or  persons,  or  bodies  politic,  which  now  have,  or 
on  this  side  of  the  first  day  of  May  which  will  be 
in  the  year  of  our  Lord  God  1536,  shall  have  any 
use  or  uses,  trusts  or  confidences  in  any  manors, 
lands,  tenements,  or  hereditaments  holden  of  the 
king's  highness,  by  reason  of  premier  seism,  livery, 
ouster  le  main,  fine  for  alienation,  relief,  or  hair- 
riot  ;  (2.)  but  that  fines  for  alienations,  reliefs  and 
harriots,  shall  be  paid  to  the  king's  highness,  and 
also  liveries  and  ouster  les  mains  shall  be  used 
for  uses,  trusts,  and  confidences  to  be  made  and 
executed  in  possession  by  authority  of  this  act, 
after  and  from,  the  said  first  day  of  May,  of  landb 
and  tenements,  and  other  hereditaments  holden 
of  the  king  in  such-like  manner  and  form,  to  all 
intents,  constructions,  and  purposes,  as  hath  here- 
tofore been  used  or  accustomed  by  the  order  of 
the  laws  of  this  realm. 

13.  "  Provided  also.  That  no  other  person  or 
persons,  or  bodies  politic,  of  whom  any  lands, 
tenements,  or  hereditaments  be,  or  hereafter  shall 
be  holden  mediate  or  immediate,  shall  in  any  wise 
demand  or  take  any  fine,  relief  or  harriot,  for  or 
by  occasion  of  the  executing  of  any  estate  by  the 
authority  of  this  act,  to  any  person  or  pessons,  or 
bodies  politic,  before  the  said  first  day  of  May 
which  will  be  in  the  year  1^36. 
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s«cT.  XI.       14.  "  And  be  it  enacted  by  the  authority  afore- 

li'^BUtt  ^^'  "^^^  ^  *^^  singular  person  and  persons, 
and  bodies  politic,  which  at  any  time  on  this  side 
the  said  first  day  of  May  which  shall  be  in  the 
year  of  our  Lord  God  1536,  shall  have  any  estate 
unto  them  executed,  of  and  in  any  lands,  tene- 
ments, or  hereditaments  by  the  authority  of  this 
act,  shall  and  may  have  and  take  the  same  or 
like  advantage,  benefit,  voucher,  aid,  prayer,  re- 
medy, commodity,  and  profit  by  action,  entry,  con- 
dition, or  otherwise,  to  all  intents,  constructions, 
and  purposes,  as  the  person  or  persons  seised  to 
their  use  of  or  in  any  such  lands,  tenements,  or 
hereditaments^  so  executed,  had,  should,  might,  or 
ought  to  have  had  at  the  time  of  the  execution 
of  the  estate  thereof  by  the  authority  of  this 
act,  against  any  other  person  or  persons,  of  or  for 
any  waste,  disseisin,  trespass,  condition  broken,  or 
any  other  offence,  cause,  or  thing  concerning  or 
touching  the  said  lands  or  tenements  so  executed 
by  authority  of  this  act. 

15.  "  Provided  also,  and  be  it  ftirther  enacted 
by  the  authority  aforesaid,  That  actions  now  de- 
pending  against  any  person  or  persons  seised  of 
or  in  any  lands,  tenements,  or  hereditaments,  to 
any  use,  trust,  or  confidence,  shall  not  abate,  ne 
be  discharged  for  or  by  reason  of  executing  of  any 
estate  thereof  by  authority  of  this  act,  before  the 
said  first  day  of  May  which  shall  be  in  the  year 
of  our  Lord  Grod  1536,  any  thing  contained  in  this 
act  to  the  contrary  notwithstanding. 
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16.  "  Provided  also,  That  this  act,  nor  any-   skt.  xi. 
thing  therein  contained,  shall  not  be  prejudicial  S^*Hen!"8* 
to  the  king's  highness,  for  wardships  of  heirs  now  ""'  ^^' 
being  within  age,  nor  for  liveries,  or  for  ouster  le 
mams,  to  be  sued  by  any  person  or  persons  now 

being  within  age,  or  of  full  age,  of  any  lands  or 
tenements  unto  the  same  heir  or  heirs  now 
already  descended;  anything  in  this  act  con- 
tained to  the  contrary  notwithstanding. 

17.  "  Provided  also,  and  be  it  enacted  by  the 
authority  aforesaid,  That  all  and  singular  recog- 
nizances heretofore  knowledged,  taken  or  made  to 
the  king's  use,  for  or  concerning  any  recoveries  of 
any  lands,  tenements,  or  hereditaments  hereto- 
fore sued  or  had,  by  writ  or  writs  of  entry,  upon 
disseisin  in  le  post,  shall  from  henceforth  be  utterly 
void  and  of  none  effect,  to  all  intents,  construc- 
tions, and  purposes. 

18.  "  Provided  also,  That  this  act,  nor  anything 
therein  contained,  be  in  any  wise  prejudicial  or 
hurtful  to  any  person  or  persons  bom  in  Wales, 
or  the  marches  of  the  same,  which  shall  have  any 
estate  to  them  executed  by  authority  of  this  act, 
in  any  lands,  tenements,  or  other  hereditaments 
within  this  realm,  whereof  any  other  person  or 
persons  now  stand  or  be  seised  to  the  use  of  any 
such  person  or  persons  bom  in  Wales,  or  the 
marches  of  the  same,  but  that  the  same  person  or 
persons  bom  in  Wales,  or  the  marches  of  the  same, 
shall,  or  may  lawfully  have,  retain,  and  keep  the 
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s«rr.  XI.    same  lands,  tenements,  or  other  hereditaments, 

27 ^'hotI^s!  whereof  estate  shall  be  so  unto  them  executed  by 

*^-  ^^'        the  authority  of  this  act,  according  to  the  tenor 

of  the  same ;  anything  in  this  act  contained,  or 

any  other  act  or  provision  heretofore  had  or  made, 

to  the  contrary  notwithstanding.'' 
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CHAPTER  II. 

Of  Uses  since  the  Statute  27  ffen.  8,  c.  10. 

Whatever  might  have  been  the  intention  of  the     sicr.  i. 
legislature,  the  statute  of  27  Hen.  8,  c.  10,  cer-  ^Vttboi 
tainly  did  not  abolish  the  practice  of  conveying  to  j^^'jj^  *^ 
uses:   it  has  merely  destroyed  the  intervening 
estate  of  the  feoffees,  or  grantees ;  and  thereby 
converted  the  equitable  into  a  legal  estate. 

Some  have  thought  ^,  that  the  legislature  meant, 
that  lands  should  not  pass  subsequently  to  the 
statute  by  way  of  use,  but  only  by  solemn  livery ; 
and  therefore  they  held,  that  these  words  of  the 
statute,  "  Where  any  person  or  persons  stand,  or 
be  seised,  or  at  any  time  hereafter  shall  happen 
to  be  seised,**  are  not  evidence,  that  the  makers  of 
the  act  expected  that  uses  would  be  continued 
afterwards ;  but  that  those  words  were  inserted 
to  provide  for  a  case  which  possibly  might  occur : 
as,  supposing  a  feoffee  to  uses  had  been  disseised 
before  the  act,  and  the  disseisin  had  continued 
until  the  act  passed ;  at  the  time  of  the  act,  he 
was  not  seised  to  the  use  of  any  person ;  but  he 
might  afterwards,  by  his  entry,  revest  the  uses, 
and  then  being  seised  to  the  uses  after  the  act, 

•  1  Co.  125,  a.  b. 
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swrr.  I.  the  use  would  have  been  executed  in  the  cestui- 
did*not1u>i-  que  use.  But  this  appears  to  me  to  be  a  refined 
t^eth^  *^  construction  upon  the  words  of  the  statute.  Can 
it  be  supposed  that  the  framers  of  an  act,  which, 
as  Sir  Francis  Bacon  has  observed  ^  contains  the 
wisest  and  fittest  ordinances,  and  the  most  fore- 
seeing and  circumspect  savings  and  provisoes, 
could  not  foretell  that  there  might  have  been 
future  conveyances  to  uses?  Were  they  unac- 
quainted with  the  doctrine  of  resulting  uses? 
And  if  they  had  intended  that  lands  should  not 
pass  by  future  conveyances,  operating  by  way  of 
use,  and  that  resulting  uses  should  not  be  ex- 
ecuted by  the  statute,  can  it  be  supposed  that 
they  would  not  have  expressed  themselves  clearly 
upon  these  points?  To  me  it  appears  evident, 
that,  although  the  statute,  by  incorporating  the 
use  and  possession,  has  virtually  extinguished  the 
separate  existence  of  the  use,  it  was  not  in  the 
contemplation  of  the  legislature  to  prevent  con- 
veyances to  uses.  This  opinion  is  supported  by 
the  statute  of  inrolments,  which  makes  an  addi- 
tional ceremony  necessary  to  the  transfer  of  the 
use,  and  by  the  twelfth  section  of  the  statute  of 
uses,  which  speaks  of  uses  to  he  made  and  ex- 
ecuted in  possession,  after  a  particular  period: 
and  it  is  sanctioned  by  Sir  Francis  Bacon  ^,  who, 
with  respect  to  the  case  of  the  disseisin  before  the 
statute,  observes,  that  the  regress  of  the  feoffees, 
after  the  statute,  was  excluded  by  the  two  savings; 

*  Bac.  Uses,  30.  '  Bac.  Uses,  40. 
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for  the  first  saving  respects  the  right  of  all  per-     smt.  i. 
sons,  except  the  feoflFees;  and  the  second  saves  Jia^oTau?- 
the  right  of  the  feoffees  to  then-  own  use ;  so  that,  jj^^^;  '^- 
between  both,  the  right  of  the  feoffees  to  the  use 
of  another,  was  shut  out  \ 

n.  There  are  several  circumstances  necessary    srct.  n. 
to  the  raising  and  execution  of  uses  by  virtue  of  ^^  ^*  "'- 

the  statute.  necewary  to 

the  ezecu- 
tion  of  uses. 

(1.)  As  to  the  person  seised  to  the  use. 

The  statute  27  Hen.  8  did  not,  nor  indeed  Penons 
could,  alter  the  nature  of  the  use  ^.  It  would  be 
a  contradiction  in  terms  to  say,  that  an  equitable 
interest,  not  within  the  statute  1  Rich.  3,  was 
a  use  within  the  statute  27  Hen.  8 ;  and  it  must 
therefore  follow,  that  a  person  not  capable  before 
the  statute  27  Hen.  8  of  being  seised  to  a  use, 
cannot  be  a  grantee  to  uses  after  it.  I  have 
ah'eady  mentioned  the  several  persons  incapaci- 
tated to  stand  seised  to  uses^;  and  it  is  only 
necessary  to  remark  in  this  place,  that  if  an  alien 
be  enfeoffed  to  uses,  the  statute  executes  the  use 
until  office  found:  but  upon  office  being  found, 
the  use  is  destroyed  by  relation  ^.    It  is  the  same, 

•  Bac  Uses,  51. 

*  **  The  statute  27  Hen.  8  doth  only  execute  old  uses,  but 
doth  not  create  any  new  uses."  Per  Coke,  in  Cowper  v,  Frank- 
line,  3  Bnls.  185.  ^  Ante,  54,  &  seq. 

'  Bac.  59.  King  t;.  Boys,  Dyer,  283,  b.  pi.  31.  [But  if  the 
feoffee  or  relessee  to  uses  disclaim,  the  disclaimer  comes  too  late 
to  prevent  the  execution  of  the  use.     7  Bac.  Abr.  87.] 
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8scT.  II.    if  a  person,  having  committed  treason,  is  made 
Simlunc^f '  grantee  to  uses,  and  is  afterwards  attainted '. 

ncccMary  to 
the   cxecu- 

lion  of  UM..  B^t  i-he  statute  27  Hen.  8  executes  trusts  and 
confidences^  as  well  as  tises ;  and  it  appears  obvious 
to  me,  that  under  these  words  the  legislature 
intended  that  every  beneficial  interest  in  the 
shape  of  a  trust,  for  the  performance  of  which 
the  subpoena  would  lie  against  the  trustee,  and 
where  the  old  use  or  legal  estate  was  not,  either 
by  express  declaration  or  necessary  construction, 
vested  in  him,  should  be  executed  by  the  statute, 
notwithstanding  the  trustee,  on  account  of  his 
limited  or  inferior  estate,  or  by  reason  of  tenure, 
could  not  stand  seised  to  a  use  before  the  statute. 
By  attending  to  this  distinction,  I  apprehend, 
that  the  apparent  contradictions  in  the  books, 
upon  the  subject  under  consideration,  may  be 
reconciled. 

I  have  already  stated  the  grounds  which  have 
occiirred  to  me  in  support  of  the  conclusion,  that 
neither  tenant  for  life  nor  for  years  could  stand 
seised  to  a  use  before  the  statute  ^ ;  but  it  is  clear 
that  the  statute  executes  the  trust  declared  upon 
the  seisin  of  a  grantee  for  life  * ;  and  so  it  would 
have  executed  the  trust  declared  upon  a  term  for 
years  if  the  statute  had  used  the  word  "ptw- 

'  Bac.  58,  59.     Throgmortotrs  case,  cited  Moor,  390,  391. 
*  Vide  ante,  29,  &  seq. 

'  Shep.  T.  507.  2  Leon.  16.  Vaugh.  49.  Crawley's  case, 
Cio.Eliz.721.    Dy.  186,8.     See  Williams  v.  Jekyll,  2  Yes.  682. 
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9essedr  as  well    as  *' seised;^    for    the    reason    bect.il 
assigned  by  the  books,  that  the  trust  is  not  exe-  ^mlunwi " 
cuted  in  the  latter  case,  is,  that  the  word  ''pos-  "hT^^u*'' 
sessed  "  is  omitted  in  the  statute  ^  and  not  because  *^**°  ""^  "*■*'• 
a  termor  for  years  could  not  stand  seised  to  a 
use. 


To  pursue  this  distinction :  if  the  statute,  in 
describing  the  persons  standing  seised  to  a  use, 
had  used  the  words  "  body  politic  ^"  I  apprehend 
that  there  would  have  been  no  ground  to  con- 
tend, that  the  trust  declared  upon  the  estate  of  a 
corporation  would  not  have  been  executed  by  the 
statute ;  for  the  reason  that  a  corporation  could 
not  stand  seised  to  a  use  was,  that  the  subpoena 
did  not  issue  against  it  to  compel  the  performance 
of  the  trust  ^;  a  reason  which  has  ceased  to 
operate^. 

The  same  construction,  I  conceive,  will  apply 
to  a  trust  declared  upon  the  estate  of  a  tenant  in 
tail;  for  although  Coke,  Bulstrode,  and  others 
report  \  that  in  the  case  of  Ck)oper  v.  Franklyn,  it 
was  determined  that  he  could  not  stand  seised  to 

*  See  Jenk.  195.         '  See  Bac.  57.         *  See  Jenk.  195. 

»  2  Vera.  412.  1  Yes.  467,  468.  [Attorney-General  v. 
FoandliDg  Hospital,  2  Ves.  jun.  46.  Dummer  t;.  Corporation  of 
Chippenham,  14  Yes.  252.  Exparte  Greenhouse,  1  Mad.  92. 
Attorney*General  r.  Launderfield,  3  Swanst.  417,  note.] 

'  Co.  Lite  19,  b.  2  Co.  78,  a.  3  Buls.  184.  Cro.  Jac.  400. 
Moor,  848.  1  Roll.  Rep.  384.  2  Roll.  Ab.  780.  Shep.T.509. 
Jeok.  195.  Yide  contra,  Godb.  269.  Bacon,  57,  58.  Dyer» 
311,  b.     [Yin.  Abr.  Uses,  C] 
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sicT.  II.    a  use,  either  by  express  declaration  or  by  impli- 

^mltLar  cation;  yet,  admitting  this  construction  in  the 

IhT^u'"  *^est  extent,  the  question  wiU  stiU  be,  whether 

lion  of  utet.  ^^  words  of  tho  statute  do  not  include  trusts 

declared  upon,  or  limited  to  arise  out  of,  the 

seisin  of  a  tenant  in  tail  ?    The  statute  mentions 

the  word  "  trtist,''  as  well  as  "  tise ;"  and  there  is 

no  doubt  that  the  word  "  seised^^  will  extend  to, 

and  comprise,  every  freehold  seisin ;  and  there  is 

nothing  in  the  statute  which  saves  the  right  of  a 

tenant  in  tail. 

The  case  of  Cooper  v.  Frankljm  is  in  fact  rightly 
determined.  The  use  in  that  case  could  not  have 
been  executed  by  the  statute;  and  therefore  it 
became  necessary  to  ascertain,  whether  tenant  in 
tail  could,  before  the  statute,  stand  seised  to  a 
use.  It  was  thus :  John  Walter  enfeoffed  Thomas, 
his  son,  to  hold  to  him  and  the  heirs  of  his  body, 
to  the  use  of  him  and  his  heirs  for  ever.  Now, 
the  use  being  limited  to  the  feoffee  himself,  the 
statute  could  not  execute  it ;  as  the  statute  exe- 
cutes the  use  [only]  in  those  cases  where  it  is 
limited  to  third  persons,  as  I  shall  show  in  the 
next  section.  The  question,  therefore,  whether  a 
trust  declared  upon  a  seisin  conveyed  to  a  person 
in  tail,  in  trust  for  another'  person,  and  his  heirs, 
be  not  executed  by  the  statute,  did  not  arise  in, 
and  certainly  was  not  determined  by,  the  case  of 
Cooper  V.  Franklyn  ^. 

'  In  Brent's  case,  2  Leon.  16.     Manwood  observes,  that,  "  at 
this  datfy  a  gifl  in  tail  or  a  lease  for  life^  is  made  to  another*i 
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(2.)  As  to  cestuique  use.  sk».  ii. 

Of  the  dt» 
cumtUuieefl 

I  must  observe,  that  all  persons  who  were  ^T^^!** 
capable  of  receiving  or  enforcing  the  use  before  *^  •^  ''•^• 
the  statute,  can  now  take  under  the  limitation  of  tw^^^ 
a  use ' ;  and  the  statute  on  the  part  of  cestuique 
use  particularly  couples  the  words  body  politic 
with  that  of  person. 

The  statute  says,  ^'  That  where  any  person  or 
persons  stand  or  be  seised,  &c.,  to  the  use,  confi- 
dence, or  trust  of  any  other  person  or  persons, 
&c. :"  and  therefore  if  a  use  be  limited  to  a  feoffee, 
conuzee,  recoveror,  or  releasee,  such  use,  generally 
speaking,  is  not  executed  by  the  statute,  but  the 
feoffee,  &c.  is  in  by  the  common  law  *.  In  this 
case,  notwithstanding  the  grantee  is  in  by  the 
common  law,  yet  after  the  declaration  of  the  use 
to  him,  he  has  not  only  a  seism,  but  a  tise; 
although  not  the  use  which  the  statute  requires ; 
and  therefore  that  seisin,  which  before  the  limita- 
tion of  the  use  to  himseli^  was  open  to  serve  uses 
declared  to  a  third  person,  is  by  the  limitation 
filled  up,  and  will  not  admit  of  any  other  use 
bemg  limited  on  it ;  upon  the  principle,  that  a 

use ;  yet,  notwithstanding  that  the  law  doth  create  a  tenure  upon 
the  lease  or  gift,  yet  the  use  expressed  shall  be  good." 

*  See  ante,  Ch.  1,  S.  ix.  (2.) 

*  Samme's  case,  13  Co.  56.  Altham  v.  Anglesey,  Gilb.  Rep. 
16,  17.  Long  v.  Buckeridge,  1  Stra.  106.  Ba.  Uses,  43,  62. 
Gwam  V.  Roe,  1  Salk.  90.  [And  see  Doe  t;.  Prestwidge,  4 
Mau.  &  Sel.  182,  183.    Doe  t;.  Passingham,  6  Bam.  &  Cr.  305.] 
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srct.  u.    use  cannot  be  limited  upon  a  use.    In  Tippins  v. 
^iun^"  Cosins    (Comb.  313),  Hale  observes,  "Whether 


the  exwrn-**  feoflFecs  tako  by  the  common  law,  or  by  the 
tion  of  QMS.  statute,  yet  where  the  use  is  once  disposed  of  to 
them  and  their  heirs  (whether  the  statute  exe- 
cutes it  or  not),  there  cannot  be  a  use  upon  an 
use,  nor  a  trust  upon  such  an  use  to  be  executed 
by  the  statute  *.'* 

The  ground  of  this  construction  is,  that  before 
the  statute,  real  property  was  divided  into  use 
and  possession ;  but  there  was  no  third  kind  of 
interest  then  known.     Ck)nsequently,  when  the 

*  « jPossession  is  transferred  to  the  use  by  the  statute;  and 
therefore  an  use  cannot  be  expressed  upon  a  use,  as  feoffment  to 
J.  S.  to  his  own  use,  and  that  he  shall  be  seised  to  the  use  of 
R.  H. ;  this  is  void  to  R.  H.  because  the  we  and  possession 
were  to  J.  S.  before."     Moor,  46,  pi.  138. 

"  A.  enfeoffed  B.  and  C.  (his  two  sons)  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  them  and  their  heirs,  od  ultimam 
voluntatem  suam  perimplendaniy  and  afterwards  devised  it  to  D. 
Per  Gawdy^  D.  shall  not  have  the  land,  for  a  use  cannot  be 
limited  to  a  use.  So  that  when  he  limits  it  to  the  use  of  his  two 
sons  and  their  heirs,  he  cannot  afterwards  limit  it  to  the  use  of 
his  last  will ;  but  the  words  ad  ultimamy  &c.,  are  void  words,  as 
to  the  limiting  any  uses  thereby.  And  to  that  opinion  Clench^  J., 
agreed ;  but  Fenner,  J.,  doubted.  Girland  «.  Sharp,  Cro.  Eliz. 
382,  pi.  2." 

**  If  one  without  any  consideration  enfeoff  another  by  deed, 
habend.  to  the  feoffee  and  his  heirs,  to  his  own  use,  and  the 
feoffee  suffer  the  feoffor  to  occupy  the  lands  several  years ;  yet 
the  right  is  in  the  feoffee ;  because  express  use  is  contained  in 
the  deed.*'  And.  37,  pi.  95.  Anon.  See  post,  chap,  ii.,  s.  5,  (8.) 
[See  also  Attorney-General  t;.  Scott,  Ca.  tem.  Tal.  139.  Lady 
Whetstone  v.  Bury,  2  P.  Wms.  146.  Doe  v.  Passingham,  6 
Bam.  &  Cress.  305.] 
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seisin  was  transferred  to  A.  B.  and  his  heirs,  and    sect.  ii. 
it  was  added,  lo  theme  of  him,  and  his  heirs^  he  cuiDiun<»i'' 
had  both  the  legal  and  beneficial  interest;  and  ^Tt^u-** 
there  is  nothing  in  the  statute  to  alter  the  nature  ***»"  "^  "■"• 
of  his  estate. 


In  a  case  ^  where  M.  gave  his  land  to  E.  R.  and 
his  wife,  habendum  to  the  said  haron  andfeme,  to 
the  use  of  them,  and  the  heirs  of  their  two  bodies, 
and  for  want  of  such  issue,  remainder  to  E.  M. 
and  his  heirs;  the  question  was,  whether  the 
baron  and  feme  had  an  estate  tail,  or  an  estate 
for  their  lives  only?  It  was  argued,  that  the 
estate,  out  of  which  the  use  should  arise,  was  an 
estate  for  their  lives,  and  the  use  could  not  make 
the  estate  larger  than  the  limitation  of  the  seisin : 
but  the  judges  conceived  that  there  was  a  differ- 
ence, where  an  estate  was  limited  to  one,  and  the 
use  to  a  stranger,  for  there  the  use  should  not  be 
more  than  the  estate,  out  of  which  it  was  derived ; 
but  not  when  the  limitation  was  to  two,  habendum 
to  them,  to  the  use  of  [them  and]  the  heirs  of 
their  bodies ;  for  this  was  no  limitation  qf  the  use, 
nor  was  it  executed  by  the  statute ;  but  it  was 
a  limitation  of  the  estate  to  them  and  the  heirs  of 
their  bodies  by  the  course  of  the  common  law. 

So  if  an  estate  be  conveyed  to  A.,  B.,  and  C, 
and  their  heirs,  ''  To  hold  unto  the  said  A.,  B., 
and  C,  their  heirs  and  assigns^  to  the  use  of  the 

*  Jenkins  r.  Youog,  Cro.  Car.   230,  244.      See  Young  t;. 
Dymock,  Dy.  186,  a.  in  notis. 
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skt.  II.    said  A.,  B.,  and  C,  for  and  during  the  natural 


Of  the  dr. 
cvmitancef 
ntemmrj  to 
the  exocu- 


lives  of  them,  and  the  life  and  lives  of  the  sur- 
vivor and  survivors  of  th^n ; ''   it  should  seem, 
tion  of  iiMt.  fj^^  tjjig  jg  ^Qt  a  statute-use ;  but  that  A.,  B., 

and  C.  will  take  an  estate  of  freehold  for  their 
lives  by  the  common  law '. 

Sir  Francis  Bacon  *  observes,  "  That  the  statute 
ought  to  be  expounded,  that  where  the  party 
seised  to  the  use  and  the  cestuique  use  is  one 
person,  he  never  taketh  by  the  statute,  except 
there  be  a  direct  impossibility  or  impe/iiinefMy  for 
the  use  to  take  effect  by  the  common  law."  When 
a  grantee  to  uses  takes  a  partial  or  limited  estate 
under  the  limitation,  and  the  remaining  portion 
of  the  use  is  declared  to  a  third  person,  the 
grantee  may,  in  some  cases,  acquire  a  legal  estate 
by  the  statute ;  and  I  apprehend,  that  the  ground 
of  this  construction  is,  that  the  words  of  the 
statute  being  satisfied  by  the  limitation  of  part  of 
the  use  to  a  third  person,  courts  of  law  will  give 
effect  to  the  whole  limitation  in  such  a  way  as  to 
make  it  conformable  either  to  established  rules  of 
law,  or  to  the  intention  of  the  parties. 

First :  Where  the  use  is  limited  to  the  feoffee  in 
tail  out  of  his  own  seisin  in  fee,  and  the  remainder 
over  to  another:  as  if  a  feoffinent  be  made  to 

'  Bac.  Uses,  63.  See  an  excellent  opinion  upon  this  case  by 
the  late  Mr.  Booth,  published  in  the  Collection  of  Cases  and 
Opinions,  vol.  ii.  281. 

'  Bac.  Uses,  63. 


to 

the  execa- 
tioa  of  uaot. 
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J.  S.  in  fee,  to  the  use  of  himself  in  tail,  with    swrr.  ii. 
remainder  to  D.  in  fee ;  or  if  J.  S.  covenant  to  cnmitoncJ" 
stand  seised  to  the  use  of  himself  in  tail,  with 
remainder  to  the  use  of  his  wife  in  fee ;  in  hoth 
these  cases  the  estates  tail  limited  to  J.  S.  are 
executed  by  the  statute  ^.     But  I  apprehend,  that 
the  construction  would  have  been  different  in  the 
case  of  the  feoflftnent,  if  the  whole  seisin  had  not 
been  limited  to  the  feoffee ;  thus,  if  the  feoflftnent 
had  been  made  to  J.  S.  generally^  habendum  to  and 
to  the  use  of  himsei/  in  taily  with  remainder  to 
the  use  of  A.  B.  in  fee.     Now,  in  this  case,  J.  S. 
has  not  a  seisin  to  serve  the  use  to  A.  B. ;  and 
therefore,  if  the  remainder  to  him  can  take  effect 
at  all,  it  must  take  effect  by  the  livery  made  to 
J.  S.  in  the  course  of  possession  by  the  common 
law  \     So  too  the  construction  is  different,  if  the 
use  ux)on  the  feoffment  be  in  the  first  instance 
limited  to  the  feoffor  or  a  stranger  for  life,  or  in  tail, 
with  the  remainder  to  the  feoffee  in  fee  ^ ;  and  it 
should  also  seem,  that  if  the  first  use  be  limited  to 
the  feoffee/or  life^  or  for  years^  with  the  remainder 
over  in  fee,  he  will  take  by  the  common  law '. 

Secondly:  Where  the  whole  seisin  in  fee  is 
conveyed  to  the  feoffee,  and  many  estates  in  the 

*  Bac  Uses,  63.     13  Co.  56. 
'  See  2  Roll.  Ab.  68.     Litt  sec.  60.     If  a  feoffment  had  been 

mmde  to  A.  for  years,  remainder  to  B.  in  fee,  and  the  livery  had 
been  made  to  A.,  this  would  have  passed  the  fee  to  B.  in  course 
of  possession  at  common  law. 

'  Co.  Litt  22,  b.     Bac  Uses,  64. 

*  Bac.  Uses,  63,  and  see  Booth's  Op.  cited  ante. 


94  Of  Uses  since  the  [chap.  ii. 

s«:t.  II.  use  are  carved  out  of  such  seisin,  one  of  which 
fumltoc^'"  estates  the  feoflTee  takes ;  as  if  A.  be  enfeoffed  to 
";^~2«***  the  use  of  C.  D.  for  life,  remainder  to  the  use  of 

tD€  ezacn-  ' 

tion  of  UM8.  himself  for  life,  remainder  to  the  use  of  J.  N.  in 
fee ;  the  use  limited  to  the  feoffee  will  be  executed 
by  the  statute ;  for  the  law  will  not  admit  frac- 
tions of  estates  ^. 

Thirdly :  If  J.  S.  be  enfeoffed  to  the  use  of  him- 
self and  a  stranger :  or  if  a  feofi&nent  be  made  to  a 
bishop  and  his  heirs,  to  the  use  of  himself  and  his 
successors ;  the  use  is  executed  by  the  statute  in 
both  cases  ^. 

Here  I  cannot  with  propriety  omit  the  advice  of 
Lord  Bacon  *.  "  Now  let  me  advise  you  of  this, 
that  it  is  not  a  matter  of  subtilty  or  conceit  to 
take  the  law  right,  when  a  man  cometh  in  by  the 
law  in  course  of  possession,  and  where  he  cometh 
in  by  the  statute  in  course  of  possession ;  but  it  is 
material  for  the  deciding  of  many  causes  and 
questions,  as  for  warranties,  actions,  conditions, 
waivers,  suspicions,  and  divers  other  provisoes. " 


A  use   in 

CMC. 


(3.)  The  statute  requires  that  there  should  be 
a  use  in  esse  in  possession,  reversion,  or  remainder. 
That  use  may  be  either  expressed  or  implied. 

Of  expwM       First :  Of  express  uses.    The  statute  mentions 
;he  words  use,  trusty  and  confident.    If  lands  be 


uiea,  mnd  by 
what  W( 
cmted. 


♦  Bac.  Uses,  64.  *  Ibid.  64. 

•  Ibid.  65. 
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conveyed  to  A.  and  his  heirs  in  trust  for  B.  and    skt.  u. 
his  heirs,  or  in  confidence  that  he  and  they  shall  ^n^o^' 
take  the  profits,  the  legal  estate  is  vested  m  B.  by  SIT^.*** 
virtue  of  the  statute':  and  it  is  to  be  observed,  ^^ ''^'^• 
that  upon  the  execution  of  every  use  or  trust  by 
the  statute,  cestuique  use  shall  have  the  legal 
estate,  €^ier  such  quality^  manner^  form^  and  con- 
dition as  he  had  btfore  in  or  to  the  use^  corifidence, 
cr  trust  that  was  in  him  ^ 

Besides  the  words  mentioned  by  the  statute, 
the  word  intent  will  raise  a  use  ^.  Thus  a  man 
made  a  feoffinent  in  fee,  sitb  conditioner  ea  inten- 
tionSy  that  his  wife  should  have  the  land  for  her 
life,  with  remainder  to  his  younger  son  in  fee ; 
the  feoffor  died,  and  also  the  feoffee,  without 
having  made  any  estate.  The  heir  of  the  feoffor 
entered  as  for  a  condition  broken;  but  it  was 
resolved  that  this  was  no  condition,  but  an  estate 
executed  presently  by  the  statute,  according  to 
the  intent  of  the  parties  ^  So  if  it  appears,  that 
the  parties  intended  to  create  a  use,  though  that 
intention  be  not  expressed  by  the  word  intent^  or 
by  any  other  of  an  express  fiduciary  import,  yet 

'  Eure  V.  Howard,  Prec  Cha.  345.  Broughton  v,  Langley, 
2  Salk.  679,  [and  Lord  Raym.  Rep.  873].  Right  ex  dem. 
PhiUipps  V.  Smith,  12  East,  455.  A  trust  by  will  to  pay  the 
rents  to  A.,  or  to  permit  him  to  receive  the  same,  was  considered 
as  a  use  executed.     Doe  dem.  Leicester  v.  Biggs,  2  Taunt  109. 

*  See  upon  these  words,  Bac.  Uses,  47. 

*  Hammenton's  case,  Dyer,  166,  a.  in  notis.  Betnam  o.  Bate- 
son,  ibid,  and  4  Leon.  22.    5  Yin.  44,  pi.  5,  and  notes. 

*  Anon.  4  Leon.  2,  pi.  3. 
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skt.  u.    the  use  will  be  executed  by  the  statute.    There- 
fum^nc^'  fore  in  a  case  ^  where  A.  in  4  Hen.  7,  made  a  feoff- 
^^«^^*o  ment  in  fee,  and  accompanied  it  with  a  deed  of 
tion  of  luet.  defeazance  or  declaration,  which  gave  the  feoffor 
and  his  heirs  a  power  of  entry  after  quiet  enjoy- 
ment by  the  feoffees  for  100  years ;  it  was  held  by 
the  judges,  after  the  term  had  elapsed,  that  the 
lands  were  vested  in  the  heir  of  the  feoffor  by  the 
statute  27  Hen.  8 ;  for  that  it  appeared  to  be  the 
intent  of  the  feoffor,  that  he  should  have  the  lands 
after  the  100  years  possession  by  the  feoffees. 
This  intent  was  the  use  of  the  feoffinent,  which 
arose  out  of  the  possession  of  the  feoffees,  and 
was  executed  by  the  statute  of  uses '. 

It  has  been  said,  that  if  A.  (the  grantor)  be  en- 
titled to  a  remedy  at  common  law  by  an  action  of 
covenant  in  order  to  compel  B.  (the  grantee)  to 
execute  estates,  there,  as  no  subpoena  will  lie  for 
A.  as  cestuiqtie  use  against  B.,  so  no  use  can  be 
executed  in  A.  by  the  statute  *. 

Of  implied        Secondly :  Of  implied  or  resulting  uses  *.    As  the 
retuuing   gj^^ute  did  uot  expressly  abolish  all  ftiture  limi- 


or 


'  Boydell  v.  Walthall,  Moore,  722. 

'  See  Callard  v.  Callard,  Cro.  Eliz.  344.     2  RoU.  Ab.  788. 

Moore,  687. 
^  See  Wingfield  v.  Littleton,  Dyer,  162,  a.     See  post,  6th  sub- 

diy.  of  this  sec. 

*  [By  the  3  &  4  Will.  4,  c.  74,  s.  22,  (the  act  for  the  abolition 
of  fines  and  recoyeries),  a  resulting  use  or  trust  is  declared  to  be 
such  an  estate  as  to  qualify  the  person  holding  it  to  be  protector 
of  the  settlement] 
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tations  of,  and  estates  created  by,  uses,  there  was    8»ct.  ii. 
actually  no  avoiding  the  execution  of  uses,  limited  cumlunwr 
or  occasioned  by  conveyances  made  subsequently  thT^u-'' 
to  the  act    When  a  feoflftnent  was  made  without  **~  ^^  ^"*"- 
consideration  and  declaration  of  the  use,  what 
construction  was  to  be  adopted  ?    We  have  seen, 
that,  before  the  act,  the  chancery,  which  judged 
according  to  the  intention  of  the  parties,  would 
have  construed  the  possession  to  be  in  the  feoffee, 
and  the  use  in  the  feoffor.     Does  the  statute 
destroy  this  construction  ?    On  the  contrary,  the 
case  appears  to  come  du*ectly  within  the  meaning 
of  it ;  the  words  being,  that  where  any  person^  &c. 
stands  seised  to  the  use  of  anoiher^  by  reason  of 
any  feoffment,  &c.  or  hy  any  manner  qf  means 
v^tsoever^  then,  &c.     In  this  case,  the  feoffee 
stands  seised  to  the  use  of  another,  viz.  the  feof- 
for, by  an  admitted  construction  before  the  act. 
The  act  certainly  did  not  intend  to  alter  the 
manner  of  raising  uses ;  nor  did  it  mean  to  make 
any  thing  pass  by  a  conveyance,  which  did  not 
pass  before;    that  is  to  say,  it  did  not  mean, 
that  the  land  and  use  should  now  pass  in  a  case, 
in  which  the  land  only  passed  before  the  statute  ^. 
It  may  therefore  be  considered  as  a  general  rule, 
that  if  a  feoffment  be  made,  a  fine  levied,  or 
recovery  suffered  without  consideration  and  de- 
claration of  the  use,  the  use  will  result  to  the 
feoffor,  &c.  and  be  executed  in  him  by  the  sta- 
tute ^ 

«  Vide  2  Raym.  800.     Co.  Litt.  22,  b.     Jenk.  Cent.  253. 
'  Armstrong  v.  Wolsey,  2  Wib.  19.     Doug.  26.    Beckwith's 
VOL.  I.  H 
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skt.  il  Indeed  it  is  said  ^  that  if  a  feoflOnent  be  pleaded, 
fLlu^M^'  the  use  need  not  be  averred  to  the  feoflFee ;  be- 
tST^a-*^  cause  if  nothing  appear  to  the  contrary,  the  use 
tion  of  Qies.  jij^j  jjg  intended  to  be  in  him ;  and  that  such 

was  the  form  of  pleading  bqfare  the  statute.  If 
this  be  the  course  of  pleading,  it  may  be  asked, 
what  utility  can  arise  from  the  doctrine  of  result- 
ing uses?  To  which  it  may  be  answered,  that 
although  the  rules  of  pleading  do  not  require  an 
averment  of  the  use  in  &vour  of  the  feoffee,  yet 
it  may  be  averred  to  be  in  the  feoffor ;  and  that 
the  want  of  a  consideration  and  declaration  of 
the  use  is  a  sufficient  circunuttance  to  prove,  that 
it  was  intended  for  him  '. 

case,  2  Co.  56,  58,  b.  Dyer,  146,  b.  2  RoU.  Ab.  781.  Read 
V,  Errington,  Cro.  Eliz.  321.     22  Via.  214,  pL  1,  and  notes. 

[So  if  in  a  devise  there  be  a  limitation  which  is  wholly  void, 
the  use  results  to  the  heir  of  the  testator,  whether  the  limitation 
is  in  fee  or  for  a  partial  interest  only.  Lomas  v.  Wright,  2  Myl. 
&  K.,  778.     See  also  Tregonwell  v.  Sydenham,  3  Dow.  194.^ 

'  Shortridge  r.Lamplugh,  2  SalL  678.  7  Mod.  71.  lStra.107. 

'  Anglesea  «.  Altham,  Holt  Rep.  737.  1  Stra.  107.  [Gilb. 
Rep.  I6.3  In  the  margin  of  Salkeki's  Reports,  which  belonged 
to  the  late  Serjeant  Hill,  opposite  to  the  case  of  Shortridge  v, 
Laniplugh,  is  the  following  MS.  note,  which,  although  not  in  the 
hand-writing  of,  is  evidently  dictated  by,  the  learned  Serjeant. 

*'  Contra,  Vin.  Uses  (Y.  a.)  pi.  1,  and  the  notes,  pL  24 ;  but 
most  of  the  cases  there  cited  before  the  statute ;  and,  therefore, 
Q.  if  since  the  statute  it  is  not  necessary,  in  pleading  a  feoffment 
or  release,  for  the  feoffor  or  releasor  to  make  an  averment,  that 
it  was  to  his  use  ?  and  it  seems,  that  the  want  of  a  consideration 
would  be  evidence  of  the  truth  of  such  averment,  if  traversed ; 
but  if  the  deed  purports  a  valuable  consideration,  the  feoffor  or 
releasor  cannot  be  admitted  to  take  such  averment.  Dyer,  169, 
pi.  21,  S.  P.  9;  Co.  11,  b,  accordingly  as  to  a  recovery,  and 
Salk.  676,  pi.  2,  as  to  a  fine  and  feoffment" 
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I  must  here  observe,  that  uses  generally  result    skt-  n. 

i\t     illA      MP 

according  to  the  estate  and  interest  of  the  person  camgtKDXM' 
or  persons  making  the  conveyance  * ;  and  he  or  ^^^JH" 
they,  in  that  case,  claim  under  the  old  use-  How-  ^''^'^' 
ever,  when  a  tenant  in  tail  suffers  a  recovery 
without  consideration  or  declaration  of  the  use  ^ 
the  use  (notwithstanding  the  aspect  of  some  of 
the  cases')  will  result  to  the  reeowree  in/ee  ^ :  for 
as  the  recoveror  or  demandant  acquires  a  seisin 
in  fee,  the  use,  if  it  result  at  all,  must  result 
according  to  the  extent  of  that  seisin ;  the  words 
of  the  act  being,  that  the  estate^  title,  right,  and 
possession  of  the  person  seised  to  the  use  shall  be 
transferred  to  the  cestuique  use ;  and  in  the  very 
distinguished  argument  of  the  Chief  Justice  Lee, 
m  delivering  the  opinion  of  the  court  in  the  case 
of  Martin  v.  Strahan  ^  is  the  following  passage : 
"*  It  is  the  use  of  the/ee^imple^  that  passes  to  the 

■  See  ante,  Ch.  I*  S.  ix.  (8).  Roe  v.  Popham,  Doug.  34,  and 
22  Yin.  215,  pL  2,  and  notes,  and  pi.  6,  7. 

'  [Or  with  a  declaration  of  uses  that  are  yoid.  Tanner  o. 
Radford,  6  Sim.  21.  Doe  dem.  Bayerstock  o.  Rolfe.  8  Adol.  & 
EL  650--66a.] 

'  See  ATgol  v.  Cheney,  Latch.  82.  Waker  «.  Snow,  Palm.  359. 

«  9  Co.  8,  b.  Gtlb.  Uses,  61.  Nightingale  v.  Ferrers,  3  P.W. 
206.  [Bac  Abr.  Uses  (Z).  Giib.  Uses,  Sugden's  ed.  110, 119. 
1  Cm.  Dig.  451.  In  Tanner  «.  Radford,  Sir  Edward  Sugden, 
mr;fuendo  denied  that  the  case  of  Nightingale  v,  Ferrers  was  an 
aotlBority  for  the  position  that  where  a  tenant  in  tail  suffers  a 
common  recovery,  without  any  dedaration  of  uses,  the  resulting 
use  is  to  him  in  fee  simple,  the  only  question  in  that  case  having 
beeo,  whether  the  uses  were  well  raised  by  the  marriage  articles.] 

*  6  Term.  Rep.  107,  110,  in  note. 

*  [That  is,  the  *'  absolute,  unfettered,  pure  fee  simple :"  and 
the  reason,  to  be  collected  from  the  judgment  itself,  is,  that  what 

h2 
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skt.  il  recoveror  from  tenant  in  tail,  and  which  results  to 
^UtonJ^'"  f^i^  (i-  e«  tenant  in  tail)  and  his  heirs,  if  no  use  is 
r^-*"  declared'. 

tioQ  of  UMf. 

is  called  an  estate  tail  is  stilli  in  the  eye  of  the  law,  a  fee  con- 
ditional, as  before  the  statute  de  donis;  and  the  potestat  alienr 
andi  which  that  statute  took  away  from  the  tenant  in  fee-simple 
conditional,  thereby  converting  his  estate  into  the  estate  tail,  was 
restored  by  the  common  recovery,  which  the  law  took  as  a  con- 
veyance excepted  out  of  the  statute,  as  if  the  tenant  in  tail  were 
seised  in  fee.     And  the  recovery,  therefore,  did  not  break  the 
line  of  descent :  so  that  when  the  estate  tail  had  descended,  ex 
parte  materna,  to  the  party  suffering  the  recovery,  the  use  would 
also  have  resulted  to  him,  ex  parte  mateni& :  see  post     It  is  to 
be  observed,  however,  that  the  introduction  of  the  common 
recovery  did  more  than  merely  restore  the  potestas  aUenandi  of 
the  tenant  in  tail ;  since  by  that  assurance  he  could  alien  even 
before  issue  bom,  which  he  could  not  have  done  previously  to 
the  statute  de  donis.     This  enlarged  power  of  alienation,  given 
in  fact  originally  to  the  tenant  in  tail  by  the  judges,  in  defiance 
of  a  statute,  the  object  of  which  **  for  the  mischiefs  which  were 
introduced  in  the  commonwealth  thereby"  (1  Co.  Litt  31)  they 
were  determined  to  defeat,  has  now  been  expressly  confirmed  by 
the  legislature,  at  the  same  time  that  more  simple  modes  of 
assurance,  viz.  common  assurances  enrolled  in  Chancery,  have 
been  substituted  for  the  complicated  fictions  of  the  fine  and  the 
recovery.     See  3  &  4  W.  4,  c.  74.     It  may  be  observed  that  a 
disposition,  under  this  act,  by  tenant  in  tail  having  the  remainder 
or  reversion  in  fee,  either  immediate  at  the  time  of  the  disposi- 
tion, or  subsequently  becoming  such  by  failure  of  the  interme- 
diate estate  or  estates,  operates  as  a  destruction  of  such  remainder 
or  reversion  (sec.  15,  and  39),  and  in  this  respect  resembles  a 
recovery.     If  a  fine  had  been  levied  by  tenant  in   tail  under 
similar  circumstances,  a  base  fee  was  acquired  which  merged  in 
the  remainder  or  reversion,  thereby  bringing  such  remainder  or 
reversion  into  immediate  possession,  and  letting  in  all  charges 
upon,  and  estates  created  out  of  it.] 

^  See  post,  as  to  the  effect  of  a  declaration,  or  the  want  of 
one,  in  breaking  the  descent 
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Where  A.  is  tenant  for  life,  with  remainder  to    skt.  ii. 
B.  in  tail,  with  remainder  to  A.  in  fee,  and  A.  and  cnmMiL^' 
B,  levy  a  fine  without  declaring  the  uses  of  it :  it  ^bT^u-'' 
should  seem,  that  the  use  would  result  to  A.  for  '**"*  ^ 
life,  with  remainder  to  B.  and  his  heirs  so  long  as 
he  shall  have  issue,  and  in  default  of  his  issue,  to 
A.  and  his  heirs.    But  I  am  not  aware,  that  the 
point  has  been  determined. 

tlie  preceding  observations  are  made  upon  the 
case  of  a  feoffinent  or  other  conveyance  without 
consideration,  and  without  the  declaration  of  any 
part  qfihe  use.  The  law  equally  favours  a  result- 
ing use  upon  a  conveyance,  where  only  part  of  it 
is  limited,  and  the  remainder  left  undisposed  of ; 
it  being  a  rule,  that  so  much  of  the  use  as  the 
grantor  does  not  dispose  of,  remains  in  him  ^ 
Thus,  if  a  feoflOnent  in  fee  be  made  to  the  use  of 
the  heirs  of  the  body  of  the  feofibr,  the  use  is 
undisposed  of  during  his  life ;  it  will  therefore 
result^  and  then  he  will  have  an  estate  tail  ex- 
ecuted in  him  ^.  So,  if  the  use  upon  a  feoffment 
in  fee  be  declared  to  the  feoffee  for  life,  and  no 
further  declaration  be  made,  the  remainder  of  it 
will  result  to  the  feoffor  ^ :  or  if  the  use  in  the 
first  instance  be  limited  to  the  feoffor  in  tail  with- 

'  [For  whoever  is  sebed  of  the  land  hath  not  only  the  estate 
of  the  land  in  him,  but  the  right  to  take  profits,  which  is  in 
nature  of  the  use.]  Co.  Litt  23,  a.  [22  b.  n.  (3).]  Woodlifi* 
r.  Drary,  Cro.  Eliz.  439.     Audley's  case,  Dy.  166,  a. 

*  1  Mod.  161,  162.  1  Roll.  Rep.  240.  22  Yin.  283,  pi.  2, 
and  the  cases  collected  in  the  note.  Ibid.  200,  and  cases  in  note 
to  pi.  7.     Post,  8.  5,  (5.)  ^  See  next  page  and  1  Ves.  488. 
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sacT.  iL    out  any  fiirther  declaration,  the  use  in  reyersion 
Of  the  dr.  ^^^  j^^^  to  hiin^  but  not  so,  if  the  use  be 


th«  mwcq!*  liniited  to  the  feoffor  for  life  or  fory«ir^ ;  because 
tioaof  uMt.  if  it  did,  the  feoffor  could  not  have  an  estate  for 
life  or  years,  as  he  intended  ^ 

It  is  the  intention  of  the  parties^  to  be  collected 
from  the  face  of  the  deed,  that  gives  effect  to 
resulting  uses.  Therefore,  it  has  been  said,  that 
the  payment  of  6^.  or  the  like,  serves  as  an  implied 
declaration  of  the  use  to  the  feoffee,  when  it  is 
not  otherwise  expressly  disposed  of  On  the  con- 
trary, the  want»  both  of  consideration  and  decla- 
ration shows,  that  the  feoffor  never  intended  to 
part  with  the  use.  Iliis  has  been  the  construc- 
tion, when  no  part  of  the  use  has  been  expressly 
limited.  But  the  same  rule  does  not  hold,  as  I 
have  already  stated,  where  any  part  of  the  use  is 
limited  fix)m  the  feoffor,  &c. ;  and  the  residue  left 
undisposed  of;  for  the  express  declaration  in  this 
case  is  presumptive  proof,  that  he  did  not  mean, 
that  the  grantee  should  have  the  remamder  of  the 
use.  Therefore  if  an  estate  be  granted  even  for  a 
valuable  consideration  to  feoffees  and  their  heirs, 
to  the  use  of  them  for  their  lives,  it  should  seem, 
that  the  remainder  of  the  use  will  result  to  the 
grantor  * :  for  the  extent  of  the  express  limitation 
is  the  measure  of  the  consideration. 

'  Vide  Dy.  Ill,  b.  in  nods. 

'  Ibid.    Adams  v.  Savage,  2  Salk.  679.    Rawley  o.  HolUnd, 
.      22Vin.  189,pL  11. 

^  See  Wilkes  o.  Leuson,  Dy.  169.    Wilkins  o.  Perrat,  Moor, 
876.      Piers  v.  Hoe,  Cro.  Eliz.  131.     1  Leon.  125.— Booth's 
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But  when  in  a  conveyance  to  a  purchaser,  the    s«ct.  ii. 
contract  ia  recited  to  be  for  the  purchase  of  the  ^m^^'' 
absolute  fee-simple»  the  consideration  extends  to  ^^T^^.^'' 
the  entire  use ;  so  that  I  conceive,  there  can,  in  *''''*  ""^  '^• 
that  case,  be  no  resulting  use  to  the  grantor  or 
vendor.  The  payment  of  the  consideration  money 
divests  him  of  any  beneficial  interest,  whidi  con- 
stituted the  use  before  the  statute;  and  if  any 
part  of  the  use  were  to  remain  unlimited,  it  would 
vest,  as  it  should  seem,  in  the  purchaser,  upon  the 
principle  of  modem  trusts,  resulting  or  arising  by 
implication ;  ''  trusts  result  to  the  party  from 
nhom  the  cansideroHon  m&ves''    Pelly  v.  Maddin, 
21  Vin.  498,  pL  16.    A  perplexing  case  sometimes 
arises  in  practice.  A  purchased  estate  is  conveyed 
to  the  use  of  the  releasee  and  his  heirs  during  the 
life  ot,  dud  in  trust  for,  the  purchaser,  in  order  to 
prevent  dower,  and  after  the  determination  of 
that  estate,  to  the  use  of  the  heirs  and  assigns  of 
the  purchaser.    According  to  the  limitation,  the 
heirs  would  take  as  purchasers  a  contingent  re- 
mainder in  fee ;  and  if  the  use  resulted  to  the 
vendor,  the  purchaser  could  not  convey,  nor  devise 
it,  without  another  conveyance  by  the  vendor ; 
which  construction  appears  to  me  improper,,  as 
the  consideration  has  exhausted  the  use.    The 
use  would,  I  apprehend,  vest  in  the  purchaser  by 
implication  either  for  life  (which  would  obviate 
all  difficulty,)  or  in  fee,  subject  to  the  contingent 
remainder ;  and  in  the  latter  case,  the  purchaser 

opinion  cited,  tup.     See  more  of  resulting  uses,  post,  sec.  5 ; 
subdiyisioiM  2  and  5. 
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s«cT.  II.    and  his  trustee  might  defeat  the  contingent  re- 
^/mitoJ^'  mainder ;  but  if  not  defeated,  the  purchaser  would 
thT^u^*  ^  prevented  from  devising  the  estate  at  law.    In 
lion  of  uMfl.  jy^y  y^^y  ^f  considering  the  case,  I  think  the  pur- 
chaser must  be  considered  as  entitled  to  the  bene- 
ficial interest^  in  fee;  for  the  limitation  to  the 
right  heirs  could  not  be  considered  as  an  advance- 
ment for  them. 

In  the  case  of  a  springing  use,  arising  trom  a 
seisin  in  fee  simple,  where  there  is  no  express 
limitation  of  the  use,  until  the  event  happens 
upon  which  the  springing  use  is  to  arise,  the  use 
will  result  to  the  grantor  in  fee  simple.  Thiis  if 
A.  enfeoff  B.  and  his  heirs,  to  the  uses  following, 
that  is  to  say,  after  marriage  had  between  A.  and 
Anne,  his  intended  wife,  to  the  use  of  A.  and 
Anne,  and  the  heirs  of  A. ;  the  use  until  the  mar- 
riage, will  result  to  A.  in  fee  ^ 

The  Statute  of  Frauds,  29  Car.  2,  c.  3,  by  an 
express  saving,  does  not  extend  to  trusts  and 
confidences  that  arise  or  result  by  implication 
of  law.  It  has  however  been  said,  that  as 
a  use  now  becomes  a  legal  estate  by  the 
operation  of  the  act,  that  clause  is  not  appli- 
cable to  it  ^. 

It  has  been  determined,  that  a  resulting  use 

*  [i.  e.  the  equitabh  estate.] 

•  22  Vin.  220,  pi.  1,  (P). 

'  Lamplugh  v,  Lamplugh,  1  P.  W.  112. 
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may  be  rebutted  by  parol  evidence  ®.  But  neither  skt.  ii. 
the  grantor  nor  grantee  can  aver  a  use  to  a  third  cumltoc^'^ 
person  since  the  statute  ^.  ST  wmu-** 

tion  of  niet. 


(4.)  By  the  words  of  the  Statute  [of  Uses]  Anherodiu- 
every  species  of  real  property  (except  copyhold 
estates^),  whether  corporeal  or  incorporeal,  in 
possession,  reversion,  or  remainder,  may  be  con- 
veyed to  uses.  The  property,  however,  must  be 
in  esse  at  the  time  of  the  creation  of  the  use. 
Therefore  if  A.  covenant  to  stand  seised  of  lands, 
which  he  shall  afterwards  purchase,  to  certain 
uses ;  no  use  can  arise  by  virtue  of  such  covenant 
upon  lands,  of  which  he  may  afterwards  become 
the  purchaser^  So  if  A.  convey  his  lands  by 
bargain  and  sale  to  J.  S.  in  fee,  with  a  way  over 
other  lands;  the  right  of  way  does  not  pass': 
because  by  the  operation  of  the  bargain  and  sale 
tiie  use  is  first  vested  in  the  bargainee ;  and  con- 
sequently there  is  no  previously  existing  seisin  of 
the  right  of  way,  out  of  which  the  use  can  arise. 
But  the  grant  of  a  rent-charge  de  now  to  uses  is 

*  Roe  V.  Popham,  Dougl.  26.  [Where  a  fine  is  levied  for 
the  parpoee  of  making  the  conuzee  tenant  to  the  precipe  for 
sofferiDg  a  recovery,  it  has  been  held  that  the  use  does  not  result 
to  the  oonuzor.     Altham  v.  Lord  Anglesey,  Gilb.  Rep.  16.] 

•  2  Salk.  676. 

*  See  post,  sec  8. 

•  Yelverton  v.  Yelverton,  Cro.  Eliz.  401.  Moor,  842.  2  Roll. 
Ab.  970.  22  Yin.  27,  pi.  7,  8,  9.  A  feoffment  in  fee  upon 
condition  that  if  feoffor  do  such  a  thing,  he  shall  re-enter  and 
retain  the  land  to  the  use  of  a  stranger,  the  use  is  void.  1  Leon. 
269,  pi.  362. 

'  Beaudley  r.  Brook,  Cro.  Jac.  189. 
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skt.il    within  tlie  statute*:  because  the  land  is  the 
^ml^lo^'  seisin  out' of  which  it  arises*. 

necgmry  to 
the  ezaeu- 

tiai  of  oMt.  ^5^  jjj  oj^CT  that  a  use  may  be  executed  by 
te  r^l^lb  the  statute,  there  must  be  a  seisin  in  the  feoffee 
X^^*  or  grantee  at  the  time  of  its  execution:  for,  as 
Lord  Bacon  has  observed  ^  ''  The  matter  and  sub- 
stance of  the  estate  of  eestuiqus  use  is  the  estate 
of  the  feoffee,  and  more  he  cannot  have.''  When 
a  feoffinent  is  made  to  A.  and  his  heirs,  to  the  use 
of  B.  and  his  heirs,  or  to  the  use  of  B.  for  life, 
with  remainder  to  the  use  of  C.  in  fee ;  here  the 
seisin  of  A.  is  entire,  and  upon  the  execution  of 
the  conveyance,  it  is  immediately  transferred 
from  him  according  to  the  limitation  of  the  use. 
Vested  r^nainders  or  reversions  may  be  I^pally 
granted ;  and  consequentiy  uses  may  be  limited 
upon  the  seisin  so  transferred  in  remainder  or 
reversion;  but  consistentiy  with  the  rule  just 
noticed,  as  contingent  remainders,  or  rents  already 
granted  to  take  effect  upon  a  contingency,  cannot 
be  transferred  at  law  during  the  suspense  of  the 
contingency,  it  follows,  that  no  use  can  be  limited 


«  Bac  Uses,  43. 

*  [This  does  not  appear  to  be  correct,  since  a  hargam  andsaU 
of  a  rent-charge  de  novo,  to  which  the  reason  woold  equally 
apply,  is  not  within  the  statate.  1  Bac  Abr*  Bargain  and 
Sale.  The  true  reason  why  the  grant  (a  common  law  assur* 
anoe,  be  it  observed,)  b  within  the  statute,  seems  to  be,  that 
the  rent-charge  is  created  by  the  grant  itsdf,  and  that  there  is 
therefore  something  m  eue  for  the  limitation  of  nses,  (which  is 
subsequent  to  the  gprant,  though  contained  in  the  same  instru- 
ment,) to  act  upon.]  *  Bac  Uses,  47. 
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upon  the  tranfifiar  of  such  contingent  remainder  or  sm.  il 

rent    The  statute  transfers  the  legal  possession  ^  ^  '^- 
or  estate  to  the  use;  but  a  seisin,  not  legally 


to 

t06   6X0Ctt" 


vested,  cannot  serve  a  use.  **•"•'  "•^ 

It  sometimes  occurs  in  practice,  that  a  convey^ 
ance  is  made  to  A.  B.  and  C.  D.,  and  the  survivor 
of  them,  and  the  heirs  of  such  survivor,  to  uses 
limiting  the  estate  in  strict  settlement.  In  this 
case,  the  remainder  to  the  survivor  of  A.  B.  and 
CD.  is  a  contingent  remainder;  and  until  the 
death  of  one  of  them,  there  is  no  actual  vested 
seisin  to  serve  the  uses. 

The  seisin  transferred  by  feofBnent,  fine,  reco- 
veiy,  and  lease  and  release,  for  the  purpose  of 
serving  uses,  may  be  called  an  actual  seisin ;  but 
by  the  operation  of  the  statute  there  may  be  a 

of  seisin,  or  scintiUa  jttris. 


First  Of  the  actual  or  present  seisin.    It  may  ofanaetuai 
be  considered  as  a  general  rule,  that  the  seisin  of  teJU^ 
the  feoffee,  releasee,  &c.,  must  be  commensurate  ^"^  *^^' 
to  the  use  declared  upon  it ;  or,  in  other  words^ 
cestuique  use  cannot  have  an  estate  in  the  use 
more  extensive,  than  the  seisin  out  of  which  it  is 
raised.     Thus  if  land  be  conveyed  to  A.  fbr  life,  to 
the  use  of  B.  for  lifei,  in  tail,  or  in  foe,  the  estate 
of  B.  must  determine  upon  the  death  of  A.' 

'  Dy.  186,  a.    Vaugh.  49.     Bac  Uses,  47.     Cro.  Car.  231. 
3  Bttbt.  184.     See  Crawley's  case,  Cro.  Eliz.  721. 
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8ccT.  u.  If  a  seisin  in  fee  be  properly  created,  that  seisin 
^v^^'  will  senre  uses  declared  upon  it,  although  the 
^^•^J^.**  person  who  created  it  had  not  an  estate  in  fee 
tionofQiM.  simple  in  the  lands  conveyed.     Thus,  when  a 

tenant  in  tail  suffers  a  recoyery,  the  use  may  be 
declared  in  fee ^:  and  if  a  tenant  for  life  or  years 
make  a  feoflOnent  in  fee,  and  the  use  be  declared 
in  fee,  such  use  will  be  executed  according  to 
the  extent  of  the  tortious  seisin  acquired  by  the 
feoffinent^ 

2bim*oT*"  Secondly.  Cy<*«|?a«wW/%Q/'««i8tn.  The  ^^i- 
•eitin.  tUla  jwris^  or  possibility  of  seisin,  is  supposed  to 
exist  in  feoffees^  rdeaeees^  &c.,  to  uses,  when  all 
actual  seisin  is  taken  from  them  by  the  operation 
of  the  statute,  in  two  particular  cases :  first,  upon 
the  limitation  of  springing  uses :  secondly,  upon 
the  creation  of  contingent  uses.  I  shall  in  this 
place  speak  of  springing  and  contingent  uses,  so 
£ar  only  as  they  will  explain  the  nature  of  the 
scintilla  jtms. 

First,  if  a  feoffment  or  lease  and  release  be 
made,  a  fine  levied,  or  recovery  suffered  to  A.  and 
his  heirs,  to  the  use  of  B.  and  his  heirs,  until  C. 
pay  a  sum  of  money,  and  then  to  the  use  of  C. 
and  his  heirs ;  in  this  case  the  use  is  executed  in 
B.  and  his  heirs  by  Uie  statute ;  and  as  this  use 
is  co-extensive  with  the  seisin  of  A.,  there  can  be 

'  See  ante,  99,  100. 

'  Co.  Litt  10,  a.     180,  b.    188,  a. 
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afterwards  no  actual  seisin  remaining  in  him :  but  skt.  ii. 
when  C.  pays  the  money,  the  former  use  to  B.  ^mitonot" 
ceases,  and  a  new  use  springs  up,  and  is  executed  ^^*^u.^ 
in  C.  in  fee.  The  question  is,  out  of  whose  seisin  ^"^  ""^  "■**• 
is  the  secondary  use  to  be  served  ?  It  cannot  be 
served  out  of  the  possession  of  B.,  because  he  is 
eestuique  use ;  nor  out  of  the  original  seisin  of  the 
feoffor,  &c.;  because  the  livery,  &c.,  entirely 
divests  him  of  all  possession  whatever  ^  Neither 
could  the  use  to  C.  be  executed  until  payment  of 
the  money ;  because  the  tToo  uses  could  not  exist 
at  the  same  time  ^.  To  avoid  these  difficulties,  it 
was  said,  that  the  use  should  arise  out  of  the 
origmal  seisin  of  A.,  the  grantee ;  that  although 
no  actual  seisin  remained  in  him  after  the  execu- 
tion of  the  use  to  B.,  yet  upon  the  cesser  of  the 
use  limited  to  B.,  the  original  seisin  reverted  to 
A.  for  the  purpose  of  serving  the  secondary  use 
to  C. :  and  that  before  the  money  was  paid,  this 
possibility  of  reverter  of  the  original  seisin  should 
be  considered  as  a  possibility  qf  seisin,  or  scintilla 
juris. 

Secondly.  A  feoffinent  is  made  to  J.  S.  in  fee,  to 
the  use  of  A.  for  life,  remainder  to  the  use  of  his 
first  son  unborn  in  tail,  with  remainder  to  the 
use  of  B.  in  fee.  Does  any  and  what  seisin 
remain  to  J.  S.,  until  the  birth  of  a  son  of  A.? 
The  solution  of  this  question  formed  the  great 
diflSculty  in  Chudleigh's  case '.    On  the  one  hand 

»  Vide  1  Leon.  269.  «  Co.  Litt.  271,  b. 

'  See  the  case  post,  s.  8.     1  Co.  120,  a. 
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8mt.  II.  it  was  said,  that  an  actual  estate  in  remamder 
^ml^L^  vested  in  J.  S.  to  serve  the  contingent  nse,  when 
iieoemrj  to  j^  camc  lu  essei  whilst  others  wOTe  of  opinion, 

the  exacii-  r  —^ 

tionofuMt.  that  no  part  of  the  original  seisin  remained  in 
J.  S.,  and  that  the  contingent  use,  when  it  should 
arise,  must  be  served  out  of  the  former  seisin  of 
the  grantee:  that  is  to  say,  that  as  the  whole 
seisin  was  taken  out  of  J.  S.,  so  much  of  it  as 
was  necessary  to  serve  the  contingent  use,  when 
it  came  in  esee,  should  remain  in  the  preservation 
and  custody  of  the  law,  and  should  not  return  to, 
or  revest  in,  him.  But  both  these  opinions  were 
considered  errcmeous:  for,  with  r^^ard  to  the 
first,  as  the  use  was  limited  to  A.  for  life,  re- 
maifider  to  B.  in  fee,  this  was  commensurate  to 
the  whole  fbe,  and  did  not  admit  of  any  inter- 
vening estate,  until  that  limited  to  the  son  should 
arise ;  besides,  if  J.  S.  had  a  vested  estate  in  re- 
mainder, he  might  enter  for  a  forfeiture,  and 
punish  waste,  &c. ;  and  it  is  dear,  that  the  parties 
intended  him  no  such  benefit.  With  respect  to 
the  second  notion,  it  was  thought  to  be  against 
the  words  and  meaning  of  the  statute,  which 
requires  the  grantee  to  be  seised  at  the  time  (f  the 
eMcution  qf  the  we.  But  the  true  construction 
appears  to  be,  that  J.  S.  has  not  an  actual  estate 
or  seisin  during  the  suspense  of  the  contingency ; 
nor  is  the  whole  seisin  taken  from  him^;  but 
that  the  possession  is  executed  according  to  the 

*  [The  whole  actual  Bebin  is  taken  from  him ;  but  what  ia 
meant  is,  that  there  is  a  possibility  of  the  seisitt  retaining  or 
reverting  to  him.] 
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limitation  of  the  uses ;  that  as  a  new  nse  will    swt.  it. 
arise  upon  the  birth  of  A.'s  son»  so  as  to  precede  ewJLJ^' 
the  limitation  to  B.»  so  upon  that  event  a  seisin,  ^^^^.^ 
oo-extensiTe  with  the  estate  in  use  limited  to  **«*»'«••• 
such  son,  will  vest  in  J.  S.  for  the  purpose  of 
serving  it;  and  that  until  the  contingency  hap- 
pens, J.  S.  has  a  mere  possibility  of  seisin,  which 
may  never  become  actually  vested  in  him. 

The  doctrine  of  scintilla  juris,  or  possibility  of 
seisin,  has  been  generally  admitted  since  the  de« 
dfiion  in  Chudleigh's  case,  in  the  reign  of  Eliza^ 
beth  \  until  the  late  Mr.  Feame  ^  suggested  some 
doubts,  as  ta  the  necessity  and  propriety  of  it  in 
the  case  of  contingent  uses.  The  point  has  since 
become  the  subject  of  earnest  controversy  ^ :  but 

'  1  Co.  120,  a. 

'  1  Fearne,  dOO,  (9th  ed.) 

'  Sugden  on  Powers,  1  vol.  18, 6th  ed.  Note  to  Gab.  Uses,  296. 
Rove  s  Bacon,  151,  and  his  ScintiDa.  [It  was  held  by  the  minority 
of  the  judges  in  Chadleigh's  case,  that  **  no  use  can  be  executed  by 
the  Stat  27  Hen.  8,  unless  there  be  seisin  in  some  person,  subject 
to  such  uses  at  the  Hme  of  the  execution  thereof^*  (Ca  Rep.  136.) 
This  construction  of  the  statute  being  established,  and  the  validity 
of  limitatioDa  of  future  uses  since  the  statute  being  assumed,  it 
seems  to  follow  by  a  kind  of  reductio  ad  abettrdunh  that  there 
nmst  be  a  possibility  of  seisin  in  the  original  feoffees  to  raise  the 
future  usea ;  for  there  is  to  be  a  seisin  somewhere  to  serve  the 
future  uses  when  they  come  m  ecM,  and  that  can  only  be  either 
in  the  original  feoffee,  or  in  him  who  has  the  present  use.  But 
the  sdsin  of  a  cestuique  use  cannot  serve  any  other  uses,  since 
that  would  be  a  use  upon  a  use ;  and  thus  there  is  only  the 
feoffee  who  is  capable  of  the  requisite  seisin.  Then  what  is  the 
nature  of  this  capacity  in  the  feoffee  of  serving  the  future  uses  ? 
It  cannot  be  any  vested  estate,  because  every  actual  estate  of  the 
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sacT.  II.    the  author  of  this  work>  following  the  received 
fJmitonc^'"  opinion  %  considers  the  doctrine  established  upon 
thT^u*'*  principle  and   authority;   and  consequently  he 
tion  of  uMs.  thinks  that  this  possibility  of  seisin  may  be  re- 
feoffee  is  drawn  out  of  him  by  the  statute  to  serve  the  uses  in 
esse ;  and  the  only  remaining  alternative  is,  that  the  feoffee  has 
a  possibility  of  seisin  to  take  effect  as  the  future  uses  arise,  which 
is  the  scintilla  juris. 

It  id  contended  both  by  Fearne  in  the  Treatise  on  Contingent 
Remainders,  and  by  Sir  Edward  Sugden,  that  the  doctrine  of 
scintilla  juris  has  never  received  a  regular  judicial  decision ;  the 
latter,  indeed,  asserts  that  the  preponderance  of  authority  ia 
against  the  doctrine,  treating  Coke's  report  of  Chudleigh's  case 
as  inaccurate,  and  adducing  the  observations  of  Lord  Hard- 
wicke,  and  Willes,  C.  J.,  in  Garth  t;.  Cotton,  1  Dick.  183,  and 
Willes,  341.  But  neither  Lord  Hardwicke,  nor  C.  J.  Willes,  in 
the  cases  referred  to,  seems  to  have  disputed  that  the  doctrine 
had  been  established,  the  former  merely  remarking  that  some  of 
the  reasonings  of  the  judges  in  Chudleigh's  case  were  very  re- 
fined and  speculative,  and  not  very  easy  to  comprehend ;  and  the 
latter,  even  admitting  the  doctrine  to  have  been  a  commendable 
astutia,  though  a  great  stretch  in  the  court.  To  uupugn  some 
of  the  reasons  on  which  a  particular  doctrine  is  founded^  is  not  to 
deny  that  the  doctrine  itself  has  been  judicially  recognized  or 

decided. 

Mr.  Fearne  observes,  (p.  299),  that  we  ought  to  be  very 
cautious  how  we,  at  this  day,  admit  such  a  doctrine  in  practice, 
on  account  of  the  inconveniences  to  which  it  would  lead :  but  all 
arguments  which  treat  the  matter  as  res  integra  must,  of  course, 
be  excluded  if  the  doctrine  is  to  be  considered  as  already 
established.] 

'  Probably  no  man  more  accurately  understood  the  laws  of 
uses,  and  the  construction  of  the  statute,  than  the  late  Mr.  Booth ; 
and  he  certainly  considered  the  doctrine  of  scintilla  juris  estab- 
lished. See  opinion  at  the  end  of  Shepherd's  Touchstone.  In- 
deed Lord  Eldon,  in  Maundrell  v.Maundrelli  10  Yes.  255,  seems 
to  consider  the  doctrine  as  peculiarly  Mr.  Booth's :  <*  the  use 
would  engraft  itself  upon  what  Mr.  Booth  caUs  scintilla  juris^ 
in  the  releasees." 
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leased  or  destroyed,  or  by  the  failure  of  heirs  of    skt.  n. 
the  grantee  to  uses  become  extinguished  *.  cunnunc^' 

necMMTy  to 
the  ezecn- 

(6.)  The  words  of  the  statute  expressing  the  *^^"  **^  "■"• 
conveyance  or  deed,  by  which  the  use  is  created,  ^nveyww 
are  these,  "  bargain,  sale,  feoffinent,  fine,  recovery,  ^^^^""^ 
covenant,  contract,  agreement,  will,  or  otherwise, 
by  any  manner  of  means  whatever  */'  Notwith- 
standing the  generality  of  the  above  words,  in 
order  to  raise  the  use  by  the  statute,  there  must 
be  either  a  direct  or  actual  conveyance,  operating 
by  way  of  transmutation  of  possession,  or  a  con- 
tract or  covenant,  operating  as  a  bargain  and  sale^ 
or  a  covenant  to  stand  seised  to  uses :  for  as  to  cot^ 
tracts  and  agreementSy  which  are  merely  referrible 
to  actual  conveyances,  they  certainly  do  not  raise 
uses  under  the  statute  ^  Thus  ^  where  T.  S.  by 
indenture,  covenanted  and  granted,  in  considera- 
tion that  A.  B.  had  conveyed  divers  lands  and 
tenements  to  him  in  fee-simple  after  the  death  of 
the  said  A.  B.,  that  the  said  T.  S.  would  levy  a  fine 
to  conuzees  of  other  lands ;  by  which  fine  the 
said  other  lands  should  be  assured  to  the  said 
T.  S.  for  life,  remainder  to  the  said  A.  B.  in  tail ; 
and  no  fine  was  levied :  it  was  determined,  that 
the  covenant  to  levy  a  fine  did  not  of  itself  change 
or  raise  a  use. 

*  See  post,  sec  5,  (6,  7,)  sec.  8. 

1  It  seems,  that  there  may  be  a  surrender  to  a  use.  Cro.  Eliz. 
688.  A  use  cannot  be  raised  upon  a  release  operating  by  way  of 
MiUer  le  droU.    13  Co.  55.    Note  to  pi.  1.   22  Yin.  209,  (O.  3.) 

'  See  Hore  v.  Dix,  1  Sid.  25.  Petfield  v.  Pearce,  2  Roll. 
Ab.  789.  '  Bainton's  case,  Dy.  96,  a.     Shep.  Touch.  82. 

VOL.  I.  I 
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stcT.  II.       In  another  case  *,  A.  by  indenture  covenanted, 
CTmitoncw '  *h**  she  would  assure  lands  by  recovery  to  B.  (her 
^f^^^  son-in-law)  to  and  for  such  uses  as  should  in  a 
tion  of  met.  gubsequcut  part  of  the  said  indenture  be  declared. 
B.  covenanted,  that  within  eight  months  after  the 
assurance  made,  he  would  make  an  estate  to  A. 
for  life,  remainder  to  B.  and  C.  his  wife  in  tail, 
remainder  over  in  fee.    The  recovery  was  suflFered 
accordingly;   but  no  further  declaration  of  the 
uses  was  made  in  the  said  indenture ;  nor  were 
the  estates  conveyed  by  B.  pursuant  to  his  cove- 
nant.   It  was  held,  that  neither  the  recovery,  nor 
covenant  by  B.  could  change  or  declare  the  use, 
so  as  to  execute  it  in  A.  for  life,  &c. ;  and  that  it 
could  not  result  to  A.  in  fee :  because  as  she  had 
her  remedy  against  B.  at  common  law  by  an  action 
of  covenant,  no  subposna  would  lie  to  compel  him 
to  execute  the  estate. 

By  more  modem  resolutions,  it  has  been  deter- 
mined, that  articles  entered  into  before  marriage, 
to  settle  lands  to  certain  uses,  do  not  alone  raise 
the  uses ;  but  that  an  actual  conveyance  is  neces- 
sary ^.  This  principle  was  adopted  in  the  case  of 
Trevor  ©•  Trevor  ^  There  A.,  in  consideration  of  an 
intended  marriage,  covenanted  with  trustees  be- 
fore the  end  of  two  years  to  settle  lands  upon  the 
said  trustees,  to  the  use  of  himself  for  life,  with- 


«  Wingfield  v.  Littleton,  Dy.  162,  a.     See  also  Audley  s 
ibid.  166,  a. 

*  See  Edwards  v.  Fireman,  2  P.  W.  486, 439,  447. 

•  1  P.W.  622.     lEq.  Ab.387. 


Of  the  cir* 
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out  waste,  remainder  to  the  use  of  his  intended  skt.  ii. 
wife  for  life,  remainder  to  the  use  of  the  heirs 
male  of  him  on  her  body  to  be  begotten,  and  the 
heirs  male  of  such  heirs  male  lawfully  issuing, 
remainder  to  his  own  right  heirs :  and  A.  cove* 
nanted,  that  in  case  the  uses  were  not  well  raised 
according  to  the  meaning  of  the  articles,  then  he 
and  his  heirs  would  stand  seised  of  the  premises, 
until  such  time  as  a  farther  assurance  should  be 
made  thereof,  to  the  uses  mentioned  in  the  articles. 
No  settlement  was  made  pursuant  to  the  articles, 
and  several  years  afterwards  A.  and  his  wife  levied 
a  fine  of  the  same  lands  to  other  uses.  The  Lord 
Chancellor  considered  the  whole  of  these  articles, 
as  in  their  nature  executory :  and,  among  other 
things,  observed,  that  the  covenant  to  stand  seised 
in  the  latter  end  of  them,  could  not  be  taken  as 
a  final  settlement  from  the  words  of  it ;  and  that 
the  precedent  part  of  them  was  provisional  only, 
viz.  to  stand  seised  till  a  settlement  should  be 
made^ 

The  preceding  cases  are  upon  covenants  or  con- 
tracts referring  to  a  subsequent  conveyance.  The 
same  rule  seems  to  have  prevailed,  where  the 
covenant  is  merely  executory,  and  upon  which  an 

'  In  Hylton  v.  Biscoe,  2  Ves.  304,  308,  Lord  Hardwicke 
aeeiDB  to  have  thought  differently  :  <*  If  John  the  father  had  had 
the  l^al  estate,  the  deed  in  1694  would  have  passed  it;  there- 
fore it  does  not  rest  barely  in  covenant.  If  he  had  the  legal 
estate,  the  covenant  to  stand  seised  would  have  had  its  operation 
in  point  of  law." 

i2 
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skt.  II.  action  of  covenant  appears  to  have  been  the  pro- 
camitilc^  per  remedy,  in  case  the  covenant  was  not  per- 
t^*^S2a-**  formed.  Thus,  when  a  father  covenanted  with 
tioB  of  nam.  j^jg  eldest  son,  that  certain  lands  should,  after  the 
death  of  the  father,  descend,  remain,  or  be  to  the 
son  and  his  heirs ;  no  use  arose  upon  this  cove- 
nant, because,  as  the  book  states,  it  was  executory, 
and  for  which  an  action  of  covenant  would  lie  \ 
So  where  A.,  seised  in  fee,  covenanted  with  B.  in 
consideration  of  a  marriage  to  be  had  between 
J.  S.  and  J.  D.,  that  certain  lands  should,  after 
the  death  of  A.  remain  unto  the  use  of  the  said 
J.  D.  and  J.  S.  and  to  the  heirs  of  the  said  J.  D. : 
the  marriage  took  effect ;  but  it  was  determined 
that  no  use  was  raised  by  the  covenant ;  it  not 
being  a  covenant  to  stand  seised,  but  merely  that 
the  lands  should  remain  ^. 


To  the  preceding  observations,  it  seems  neces- 
sary to  add  the  following  case. — A.  bargained  and 
sold  land  to  B.  and  his  heirs  for  500/.,  upon  con- 
dition that  if  A.  paid  B.  500Z.  he  might  re-enter, 
and  be  seised  to  the  use  of  himself  and  his  heirs, 
until  he  attempted  to  alien  without  the  assent  of 
B.,  and  then  to  the  use  of  B.  and  his  heirs ;  and 

'  Blitheman  t;.  Blitheman,  Cro.  Eliz.  279.  See  BenL  121, 
pi.  158.    Moor,  122,  pi.  269. 

'  Buckler  v,  Symons,  2  Roll.  Ab.  788.  In  Crossing  v.  Scuda- 
more,  1  Vent.  141,  it  is  said  that  no  use  arose  in  the  case  in 
Moor,  122,  pi.  269,  for  the  uncertainty  how  it  was  intended  the 
daughter  should  take.  See  the  different  cases  upon  this  point 
collected  in  pL  1,  22  Vin.  211. 
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a  fine  was  levied  to  those  uses.    A.  paid  the  600^.    Skt.  ii. 
ftnd  entered ;  and  afterward  aliened  to  J.  S.  with-  ^mluDcTe'" 
out  assent  of  B.  ^^"^^  *» 

the  execu- 
tion of  utea. 

Per  Ld.  C.  Egerton,  no  use  will  arise  to  B. ;  be- 
cause A,,  entering  for  the  condition  broken,  ought 
to  be  in  of  the  old  use  and  estate,  and  cannot  be 
seised  to  the  other  use  ^ 


HI,  Having  considered  the  several  circumstan-    ®«^- 1"- 
oes  necessary  to  the  raising  and  execution  of  uses  effect  of  tL 
by  the  statute ;  I  shall  now  state  the  eflFect  of  the  um  wd^plf.! 
transfer  of  the  possession  to  the  use  by  the  statute,  '*""''°' 
as  between  the  grantee  and  the  cestuique  use. 


1st  As  to  the  estate  qf  the  grantee.  It  is  obvious,  in  pwpect  to 
that  as  the  statute  has  made  the  estate  of  cestui-  reieas^  &^. 
que  use  legal  instead  of  equitable,  and  entirely 
divested  the  feoffees,  releasees,  &c.  of  all  estate 
whatever,  most  of  the  incidents  which  attended 
the  use  in  its  fiduciary  state,  are  now  at  an  end. 
With  respect  to  the  feoffee,  he  has  no  interest  at 
all  in  the  land ;  and  therefore  on  his  account,  it 
cannot  escheat,  nor  be  forfeited  ^ ;  nor  is  it  sub- 
ject either  to  dower  or  courtesy  on  account  of  his 
momentary  seisin  ^.  However,  as  the  statute  only  The  gnntec 

•^    entitled   to 

*  Holloway  v.  Pollard,  Moor,  761. 

'  [But  where  the  feoffee  is  an  alien,  ov  has  at  the  time  of  the 
feoffinent  committed  treason,  vide  ante,  pp.  85,  86.] 

'  See  2  Comm.  333.  Sneyd  v.  Sneyd,  1  Atk.  443.  Note, 
pL  31.  Dyer,  283,  b.  [Nor  if  the  feoffee  or  releasee  be  possessed 
of  a  term  of  years,  will  the  term  be  merged  by  the  momentary 
seisin  to  tises,  Cheney's  case,  4  Leon.  234.  Mo.  196,  pi.  345. 
Ferrers  tr.  Fermor,  Cro.  Jac.  643.    But  where  a  termor  joins  with 
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SffCT.  in.  transfers  the  legal  estate  to  the  use,  it  does  not 
iffijcfof*  Ac  interfere  with  the  title-deeds :  and  therefore  it  is 
u«  «f  i^^t  a  point  which  appears  to  me  to  be  clearly  settled^ 
^^'^'  that  the  feoflFee,  or  grantee  to  uses,  is  entitled  to 
JonSTtiTe-  the  custody  of  them*.  Upon  this  account  it 
'*'*^"        has  been  repeatedly  determined,  that  a  prqfert  is 

him  who  has  the  remainder  or  reversion,  in  making  a  conveyanoe 
to  a  third  person  to  uses,  the  term  will  be  eztinguiBhed.] 

^  Estofte  v.  Vaughan,  Dyer,  277,  a.  Stockman  v.  Hampton, 
Cro.  Car.  441.  Huntingdon  v.  Mildmay,  Cro.  Jac.  217.  Rey- 
nell  t;.  Long,  Garth.  3l5.  Whitfield  v.  Fausset,  1  Ves.  387, 
394.  [So  also  in  Jenkin  tr.  Peace,  6  Mee.  &  Wels.  722,  it  was 
admitted  as  unquestionable,  that  in  pleading  a  conveyance  by 
lease  and  release,  profert  need  not  be  made  of  the  lease,  for 
the  reason  mentioned  in  the  text  It  was  held  also,  that  where 
the  party  pleading  the  conveyance  is  himself  the  releasee,  he 
must  make  profert  of  the  release ;  because  a  release  is  a  deed 
operating  at  common  law,  and  therefore  the  releasee  is  the 
person  who,  according  to  law,  must  be  presumed  to  have  pos- 
session of  it. 

Sir  Edward  Sugden  contends  that  the  statute  of  uses  operates 
as  a  legislative  conveyance  to  the  cestuique  use  as  powcrfiil  as 
the  common  law  conveyance  to  the  feofiee  to  uses ;  and  that  as 
the  latter  conveyed  the  right  to  the  deeds,  although  they  were 
not  granted,  so  the  former  ought  to  have  as  powerful  an  opera- 
tion in  transmitting  them  with  the  estate  to  the  cestuique  use. 
Vend.  &  Pur,  vol.  ii»  p.  108,  10th  ed.  It  might,  moreover,  be 
contended  (if  the  point  were  res  Integra)  that  the  reason  for 
giving  to  a  cestuique  use  the  benefit  of  covenants  running  with 
the  land  (post,  p.  120),  is  equally  available  as  to  the  trans- 
mission of  the  right  to  the  titiie*deeds.  Appowel  v.  Monnoux, 
Mo.  97.  Roll  v.  Osborne,  Mo.  859.  Sir  Edward  Sugden,  how- 
ever, admits  that  the  authorities  are  in  favour  of  the  position  in 
the  text ;  and  Lord  Hardwicke  treated  the  point  as  clearly  estab- 
lished, though  hesitating  to  approve  of  the  reason.    1  Ves.  394. 

But  Equity,  in  adopting  the  rule,  that  the  tenant  for  life, 
having  the  legal  estate,  is  entitled  to  the  custody  of  the  deeds, 
(Bowles  V.  Stewart,  1  Sch.  &  Lef.  223 ;  Churchill  v.  Small, 
8  Ves.  32,  n. ;  Banbury  v,  Briscoe,  2  Ch.  Ca.  42,)  does  not 
appear  to  have  regarded  the  above  distinction  between  an  estate 
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not  necessary  in  pleading  a  gift  under  the  statute    s>ot.  hi. 
of  uses^ 


As   to  the 
effect  of  the 
union  of  the 


at  common  law  and  one  derived  under  the  statute  of  uses,  (see  "H"  '***' 
Duncombe  v.  Mayer,  8  Ves.  320) ;  and  as  the  case  of  a  mere 
partial  interest  in  the  cestuique  use  is  the  only  one  in  which 
a  court  of  equity  could  be  supposed  likely  to  resort  to  the  legal 
right  of  the  feoffee,  or  releasee  to  uses,  it  follows  that  the  dis- 
tinction in  question  can  never  affect  the  equitable  right  of  the 
cestuique  use  to  the  deeds. 

As  between  the  respective  owners  of  different  estates,  held 
under  the  same  title,  seeking  to  obtain  possession  of  the  title- 
deeds,  and  when  no  right  of  retention  comes  in  question,  the 
owner  of  the  most  valuable  estate  will  be  preferred  in  equity ; 
and  therefore  where  an  estate  is  sold  in  several  lots,  the  pur- 
chaser to  the  greatest  amount  will  be  entitled  to  have  the  deeds. 
See  an  Order  on  this  point  (said  to  be  settled  by  Lord  Hardwicke), 
in  Hind*s  Chancery  Practice.  That  a  purchaser  is  entitled  to 
attested  copies  of  the  deeds,  and  a  covenant  to  produce  the  ori- 
gioalB,  wherever  they  are  not  in  the  possession  of  the  vendor,  h  also 
dear.  But  is  a  purchaser,  in  the  absence  of  any  special  stipula- 
tion on  the  point,  under  any  circumstances,  bound  to  be  satisfied 
with  such  a  covenant  and  the  attested  copies,  where  the  vendor 
himself  has  the  deeds  ?  It  is  submitted  as  a  general  rule,  that 
a  purchaser  has  a  right  to  assume,  that  he  is  buying  on  the  ordip 
nary  terms,  one  of  which  is,  that  the  purchaser  shall  have  the 
deeds  delivered  to  him,  if  in  the  vendor's  possession,  on  the  com- 
pletion of  the  purchase.  But,  of  course,  if  the  purchaser  is 
expressly  informed  that  he  is  not  to  have  the  deeds,  or  perhaps  if 
he  has  notice  either  from  the  contract,  or  aliunde^  that  the  vendor 
has  a  reasonable  ground  for  claiming  to  retain  the  deeds  (as 
where  the  subject  of  the  contract  is  a  small  portion  of  the  pro- 
perty to  which  the  deeds  relate),  the  case  would  be  an  exception 
to  the  general  rule.  Where  any  case  is  alleged  to  be  such  an 
exception,  a  court  of  equity  would  probably  incline  to  the  vendor, 
owing  to  the  rule  as  to  covenants  for  the  production  of  deeds» 
that  they  run  with  the  land  for  the  benefit  of  purchasers,  but  not 
for  the  benefit  of  vendors  (1  Sim.  &  Stu.  453). 

In  cases  of  partition,  under  a  decree,  the  deeds  are  ordered  to 
remain  with  the  master  for  the  benefit  of  both  parties.  Seton, 
on  Decrees,  188.     Trodd  v.  Downes,  there  cited.] 

*  See  cases  supra,  and  3  Term.  Rep.  156. 
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Skt.  nL  2dl7.  BiU  as  to  the  estate  qf  cestuique  use,  it  is 

iffecTof^^e  subject  to  eschcat,  to  courtesy,  dower,  aud  all  the 

^^""^^^X  incidents,  to  which  a  legal  estate  is  liable  ^ 


MMion* 


Rents  conveyed  or  limited  to  uses  are  executed 
by  the  statute ;  and  cestuique  use  is  entitled  to 
all  remedies  and  rights  relative  thereto ;  but  not 
to  collateral  rights  ^. 

The  14th  section  of  the  statute  of  uses,  which 
vests  in  cestuique  use  the  same  or  the  like  ad- 
vantage, benefit,  voucher,  &c.,  is  expressly  con- 
fined to  estates  made  before  the  Ist  of  May  1536; 
and  fi*om  this  circumstance  there  is  ground  to 
suppose,  that  none  of  these  benefits  would  have 
been  carried  to  the  cesttuque  use  by  the  general 
words  of  the  act.  But  it  is  clear,  that  cestuique 
use  is  entitled  to  all  benefits  and  advantages  in- 
herent to  the  estate,  and  to  covenants  running 
with  the  land  \ 

*  See  2  Comm.  333. 

'  [As  a  covenant  with  the  grantee  to  pay  the  rent  to  the  use 
of  cestuique  use.]  Boscawen  and  Herle  v.  Cooke,  1  Mod.  223. 
2  Mod.  138,  S.  C. 

'  [Because  the  statute  of  uses  transfers  the  legal  estate  to 
the  cestuique  use,  who  thereupon  becomes  as  much  entitled  to 
the  benefit  of  covenants  entered  into  with  the  feoffee  to  uses, 
as  if  the  statute  of  uses  had  not  been  passed,  and  there  had 
been  an  actual  transfer  or  conveyance  of  the  legal  estate  from 
the  feoffee  to  the  cestuique  use.  Lee  v.  Arnold,  4  Leo.  27. 
S.  C.  (reported  under  the  name  of  Appowel  v.  Monnoux). 
Mo.  97,  pi.  241.  Roll  v.  Osborne,  Mo.  859,  pi.  1180.  Ac- 
cording to  this  rule,  if  an  estate  be  conveyed  to  A.  B.  and 
his  heirs,  to  such  uses  as  he  shall  himself  appoint,  and  in  default 
of  appointment  to  the  usual  uses  to  bar  dower  in   favour  of 
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In  Lincoln  College's  case,  it  is  said,  "  That    shct.  hi. 
he    who    hath    a    reversion    by    a    limitation  ^ecrof^Ao 
of  a   nse,  although   he   be   in    the   post,   yet  Z'l^^X 
he  shall  take  benefit  of  a  condition,  as  an  ^  aw-  "~^^°- 
dgnee   within  the    statute    of  32    Hen.  8,   c. 
34  ^" 

And  in  Smith  v.  Tyndal  ^  it  is  one  of  the  reso- 

A.  Bn  and  A.  B.  exercise  his  power  of  appointment,  the  ap- 
pointee wfll  have  the  benefit  of  covenants  for  title  entered  into 
in  the  original  conveyance  with  A.  B.,  his  heirs,  and  assigns ; 
for  open  the  execution  of  the  appointment,  A.  B.  himself,  with 
whom  the  covenants  were  entered  into,  becomes  seised  to  the  use 
of  the  appointee,  to  whom  the  legal  estate  originally  conveyed  to 
A.  B.  is  thereupon  transferred  by  the  statute.  It  is  to  be  ob- 
served, that  in  the  case  of  Roach  v.  Wadham,  6  East,  289,  in 
which  there  had  been  a  conveyance  to  such  uses  as  a  purchaser 
should  appoint,  and  an  appointment  by  the  purchaser  under  the 
power,  and  where  it  was  held  that  the  covenants  of  the  pur- 
duhser,  for  himself,  his  heirs,  and  assigns,  did  not  bind  his 
appointee,  the  original  conveyance  to  uses  was  not  to  the  pur- 
chaser himself,  but  to  another  party,  so  that  the  use  limited  to 
the  appointee  arose  out  of  the  seisin  of  one  who  had  not  entered 
into  the  covenants.  As  to  the  general  doctrine  of  covenants 
mnniog  with  the  land,  see  the  case  of  the  Duke  of  Bedford  v. 
the  Tmatees  of  the  British  Museum,  2  My.  &  Kee.  552.  Kep- 
pel  V.  Bailey,  ib.  517.  Riddell  v.  Riddell,  7  Sim.  529.  What- 
man r.  Gibson,  9  Sim.  196.     Schreiber  v.  Creed,  10  Sim.  9.] 

*  But  an  assignee  cannot  take  advantage  of  the  implied  con- 
dition annexed  to  an  exchange*  Bustard's  case,  4  Co.  121,  a. 
See  also  Coventry  v.  Coventry,  3  Atk.  365.  It  seems  to  follow, 
that  where  an  exchange  b  made  under  a  power  of  exchanging, 
reserved  in  a  settlement,  there  should  be  an  express  power 
reserved  to  the  cestuique  use  of  entry  in  case  of  eviction.  See 
tit.  Lease  and  Release,  2  vol.  at  the  end  of  that  title. 

^  Co.  Litt.  215,  a.  b.  Appowel  v.  Monnoux,  Mo.  97.  S  Leon. 
225,  in  Soot's  case. 

'  2  Salk.  685. 
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skt.  iil   lutions  of  the  court,  *^  that  though  a  cestuique 

^^o'tL^  ^se  is  m  the  post,  and  not  m  the  per,  yet  he  may 

T^l^^  take    advantage    of  warranty  annexed   to  his 

'^''''-       estate ;  ratio  est,  because  by  the  statute  of  uses, 

the  estate  in  law  in  possession  is  transferred  to 

his  use,  and  he  is  tenant  of  the  legal  estate,  and 

has  all  advantages  that  the  tenant  had  before  to 

defend  his  estate;  therefore  he  may  rebut,  for 

that  is  to  defend ;  but  he  cannot  vouch,  for  that 

is  to  recover  in  value  for  the  loss." 

In  the  case  of  Roll  v.  Osborne  ^  Warburton 
thought,  **  that  the  stat.  27  Hen.  8,  of  uses  gave 
the  benefit  of  the  warranty  to  cestuique  use,  and 
that  he  shall  vouch  as  assignee,  and  have  war- 
rantia  chartse;  and  that  tenant  for  life  created 
by  an  use,  shall  have  benefit  for  his  time  of  the 
warranty,  and  may  vouch,  or  have  warrantia 
chartse;  but  that  he  must  make  his  count  ac- 
cordingly." 

skt.  IV.       IV.  I  proceed  to  explain  in  what  respects  legal 
Of  limit*-   egtates  created,  or  uses  executed,  by  the  statute, 

tions  01  QWt  ** 

wiitcii  agree  correspoud  with  the  rules  of  the  common  law. 

with    the  *■ 

mlei  of  the 
common 

i«w-  And  first,  vnith  respect  to  the  limitation  of 

estates  in  fee-simple. 

It  is  settled,  that  the  same  words,  which  are 
necessary  to  create  an  estate  in  fee  upon  a  con- 

»  2  Mo.  859.  pi.  1180.     Trin.  9  Jac. 
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veyance  at  common  law,  are  equally  necessary   swsr.  iv. 
upon  a  conveyance  to  uses  since  the  statute  *.     It  SlL^SrTtLt 
is  true,  that  if  before  the  statute,  a  man  had  bar-  "^^  ^ 
gained  and  sold  his  lands  for  a  valuable  considera-  "J^J^^  *^* 
tion,  without  having  limited  the  use  to  the  heirs  ^''• 
of  the  bargainee,  Chancery,  which  considered  the  ^  fc^m^ 
intention  of  the  parties,  would  have  decreed  an  ^^^' 
estate  in  fee  ^     But  as  the  statute  now  executes 
the  use,  and  the  bargainee  has  a  legal  estate,  the 
same  construction  must  be  had  upon  this  legal 
estate  by  the  statute,  as  upon  estates  by  the  com- 
mon law ;  and,  therefore,  in  the  case  put,  the  bar- 
gainee since  the  statute  can  only  have  an  estate 
for  life  ^    So  it  seems,  that  if  a  feoffment  be  made  For  life. 

*  [[The  oonstnietion  of  a  surrender  (to  uses)  must  be  the 
•une  as  if  the  estate  had  been  limited  by  feoffment,  or  any  other 
deed,  and  must  be  alike  governed  by  the  same  rules  of  common 
law :  per  Holt,  €•  J.  in  Idle  v.  Cook,  1  P.  Wms.  77.  And  see 
Doe  V.  Smeddle,  2  Bam.  &  Aid.  126.  Chambers  v.  Taylor,  2  My. 
ic  Cr.  376-3 

*  I  Co.  100,  b. 

*  Corbet's  case,  ibid.  87,  b.  Jenkins,  832,  pL  65.  "  The  use 
of  a  fine  is  limited  to  A.  by  indenture,  without  mention  of  any 
estate  in  particular :  this  is  an  estate  for  life." 

It  is  proper  to  notice  in  this  place  the  case  of  Kenworthy  v. 
Bate,  6  Ves.  793.  An  estate  was  settled  by  deed  **  to  the  use 
of  soch  child  or  children  of  B.  P.  (without  adding,  ibr  such 
ertate  or  estates),  as  the  said  B.  P.  should  by  will  appoint*'  The 
Master  of  the  Rolls  is  reported  to  have  said,  **  In  this  case,  there 
is  an  absolute  power  to  gire  the  fee^nn^U  to  any  one  of  the 
chfldren.*^ 

It  is  probable,  that  the  Master  of  the  Rolls  did  not  adrert  to 
the  omission  in  the  power  of  the  words,  ^<  for  such  estate  or 
estates ;"  Ibr  it  would  be  difficult  to  show,  that  the  power  without 
these  words  would  authorize  the  appointment  of  the  legal  estate 
in  fee-simple  to  a  child.     If  the  estate  had  been  settled  by  the 
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Skt.  IY.     deed  itself  "  to  the  use  of  the  chUd  or  children  of  B.  P.,"  with- 

Of  limitA-    out  adding  words  of  limitation,  the  children  would,  beyond  doubt 

tionsof  uMi  /g^gjj  .jj  ^Yie  case  of  a  will,  Foster  v.  Romney,  11  East,  594), 

with   the      have  taken  life-estates  only :  and  the  power  merely  authorizing 

rulei  of  the  ^^^  appointment  **  to  the  use  of  such  child  or  children,"  upon 

Uw.  what  ground  can  the  limitation  of  the  use  by  the  exercise  of  the 

power  be  more  extensive  than  the  same  limitation  would  have 

been,  if  originally  inserted  in  the  deed  itself?     In  a  subsequent 

case  of  a  will,  where  there  is  a  greater  latitude  of  construction, 

the  Court  of  King's  Bench  considered  the  words,    "  in  such 

manner  and  form,"  to  be  equivalent  to  the  words,  "  for  such 

estate  or  estates ;"  but  declined  to  give  any  opinion  upon  the 

effect  of  a  power,  where  there  were  no  words  of  a  similar  import. 

See  King  v.  Marquis  of  Stafford,  7  East,  521,  526. 

[The  view  taken  by  the  author  seems  to  be  confirmed  by  the 
cases  of  Liefe  v.  Saltingstone,  1  Mod.  189.  1  Freeman,  149, 
163,  176,  and  Carter,  232  (under  the  title  of  Anonymous), 
Godolphin  v.  Godolphin,  1  Yes.  Sen.  21,  and  Casterton  v,  Suther- 
land, 9  Yes.  446. 

The  judgment  of  Chief  Justice  Yaughan,  in  Liefe  v.  Salting- 
stone,  as  reported  by  Carter,  232,  contains  all  the  facts  of  that 
case,  and  was  to  the  following  effect : 

**  The  case  is  upon  the  clause  of  a  will ;  the  words  are,  *  I  will 
and  bequeath  (the  lands  in  question)  to  my  wife  during  her 
natural  life,  and  after  In^  her  to  be  disposed  of  to  such  of  my 
children  as  she  shall  think  fit'  The  question  is,  what  estate  the 
wife  hath  ?  A  devise  to  another  to  dispose  as  he  shall  think  fit, 
or  at  his  discretion,  is  an  estate  in  fee.  I  agree  the  cases.  I 
know  no  difference  between  devising  land  to  be  disposed  of  by 
him,  and  to  be  disposed  at  his  will  and  pleasure. 

**  But  in  our  case  I  hold  the  wife  hath  no  estate  in  fee ;  she 
hath  only  an  estate  for  life,  but  there  is  a  power  in  her  to  specifie 
an  estate  to  another ;  as,  1  covenant  to  demise  lands  to  such  per- 
sons for  as  many  years  as  J.  S.  shall  dispose  it  to ;  now  here  is 
nothing  by  way  of  gift,  but  a  power  of  specification,  and  there- 
fore the  word  (dispose)  carries  no  fee.  This  word  (dispote) 
cannot  signify  give,  for  none  can  dispose  of  more  than  he  hath, 
and  here  is  an  estate  for  life  only  to  the  wife.  Let  us  turn  the 
words  equivalently :  I  will  and  bequeath  the  lands  in  question  at 
my  wife's  dispose,  to  such  of  my  children  as  she  shall  think  fit. 
Now  this  way,  the  children  do  take  it  expressly  by  the  gift  of  the 
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testator;  and  the  words  (at  her  dispose)  are  with  relation  to  the  s«rr.  IV. 
children,  and  not  to  the  estate  ;  and  when  she  hath  disposed  of  it  Of  limite- 
to  any  chUd,  that  child  shall  have  but  an  estate  for  Hfe ;  she  hath  *^??",  ""^  "•** 

*  ^  WAicn  igree 

the  nomination  or  specification."  The  other  judges  of  the  Com-  with  the 
mon  Pleas,  however,  Ellis,  Wyndham,  and  Atkins,  were  of  a  "^**  ""^  ^ 
contrary  opinion.  Their  reasoning  (according  to  the  report  in  kw. 
1  Mod.  189),  seems  to  have  been,  <<  that  the  wife  took  by  the 
will  an  estate  for  her  own  life,  with  a  power  to  dispose  of  the  fee. 
They  admitted  that  she  could  not  take  a  larger  estate  to  herself, 
by  implication,  than  an  estate  for  life ;  because  an  estate  for  life 
was  given  to  her  by  express  limitation.  1  Bulst.  219,  220.  Whit- 
ing and  Wilkin's  case :  (and  for  cases  resembling  the  case  in 
question  were  cited,  7  £d.  6 ;  Brook,  Tit.  Devise,  39 ;  1  Leon. 
159;  and  Daniel  and  Uply'scase,  and  Clayton's  case  in  Latch.) 
To  the  objection  that  in  Daniel  and  Uply's  case,  there  were  these 
words,  '*  at  her  will  and  pleasure ;"  they  answered,  '<  that  if  she 
have  a  power  to  dispose  according  to  her  discretion,  it  is  as  she 
herself  pleaseth ;  and  then,  expressio  eorum  quae  tacite  insunt, 
nihil  operatur.  If  I  devise  that  J*  S.  shall  sell  my  land,  he  shall 
sell  the  inheritance,  Keilway,  43, 44.  19  Hen.  8,  fol.  9.  Where 
the  devisor  gives  to  another  a  power  to  dispose,  he  gives  to  that 
person  the  same  power  that  himself  had."  The  case,  therefore, 
seems  to  have  been  decided  on  the  ground,  that  the  grantee  of 
the  power  had,  in  herself,  the  power  to  dispose  of  the  estate 
among  the  children  in  the  way  she  thought  proper ;  and  as  the 
testator  might  have  devised  it  to  them  in  fee,  so  she  might  do 
the  same.  It  was  not  considered  by  the  majority  of  the  judges 
to  be  merely  a  power  to  nominate  or  specify  the  children  that 
were  to  take ;  but  that  the  actual  disposition  was  given  to  her, 
and  that  it  depended  on  her  alone  to  fix  the  estate  which  the 
children  were  to  enjoy  in  the  lands  devised.  On  the  other  hand, 
it  seems  to  have  been  admitted  on  all  sides,  that  if  there  had  been 
no  power  in  the  wife  to  dispose  of  the  fee,  and  she  had  had 
merely  a  power  of  specification,  or  nomination,  the  children 
oottid  not  have  taken  in  fee  for  want  of  words  of  inheritance  in 
the  original  devise  by  the  testator*  It  may  be  observed  too,  that 
strong  as  the  words  in  the  power  seem  to  have  been,  Atkins,  J. 
was  at  first  disposed  to  agree  with  Chief  Justice  Vaughan,  that 
the  children  could  take  only  an  estate  for  life,  and  that  Vaughan 
was  so  little  convinced  by  the  arguments  of  his  colleagues,  that 
though  forced  to  yield  to  them,  <*  il  dit,  subirascens,  sententiae 
onmeTantur  non  ponderantur." 
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swT.  lY.    to  the  use  of  B.  and  his  heirs  male  Um/vUy  ^n- 
aLt*rf'uii»  genderedy  as  this  limitation  would  at  common  law 

which  agree 
with    the 

rales  of  the  In  Godolphia  o.  Godolphin,  1  Ves.  s*  21,  (decided  in  1747y) 
kw.™^''  a  power  was  given  by  will  to  M.  D*  to  settle  on  <*  any  person 
or  persons  for  their  several  Uvee,  who  are  or  shall  be  hereafter 
at  any  time  descended  from  my  mother,  as  (M.  D.)  shall  think 
fit,  in  such  manner  and  proportion^  and  eubfect  to  such  rules  and 
directions  as  she  shall  in  her  direction  order  and  appoint"  Lord 
Hardwicke,  Chancellor,  held,  that  the  words  **  manner  and  pro* 
portion "  did  not  in  themselves  enable  M.  D.  to  limit  a  larger 
estate  than  for  life. 

In  the  case  of  Casterton  o.  Sutherland  (decided  io  1804),  the 
devise  was  '<  unto  and  amongst  all  andevery  our  children  in  such 
manner  and  in  such  proportions  as  my  said  wife  shall,  either  in 
her  life-time  or  by  her  last  will  and  testament,  direct  and  appoint." 
The  Master  of  the  Rolb  (Sir  William  Grant),  seemed  to  be  of 
opinion,  although  the  case  was  not  determined  on  that  ground, 
that  the  power  did  not  authorize  a  limitation  of  the  fee. 

From  the  two  last  cases,  it  may  be  collected  to  have  been  the 
opinion  of  the  courts,  that  in  order  to  justify  the  limitation  of 
an  inheritance  under  a  power,  words  indicative  of  the  intention 
of  the  testator  to  give  a  power  of  disposition,  co-extensive  with 
the  inheritance  must  be  used ;  but  that  the  expressions,  <*  manner 
and  proportion"  were  not  sufficient  for  that  purpose. 

However,  in  the  King  v.  the  Marquess  of  Stafford  (decided  in 
1806,  and  cited  by  the  author),  where  the  words  of  the  devise 
were,  to  the  use  and  behoof  of  the  lawful  issue  of  her  body  <'  in 
such  parts,  shares  and  proportions,  manner  and  form,"  as  she 
should  by  deed  or  will  direct,  the  Lord  Chief  Justice  (Ellen- 
borough)  held,  that  the  devise  gave  a  power  to  appoint  in  fee. 

Lord  E^lenborough  therefore  differed  from  Lord  Hardwicke 
and  Sir  William  Grant,  as  to  the  force  which  ought  to  be  given 
to  the  words  "  manner  and  proportions ;"  but  he  founded  his 
judgment  that  the  power  in  question  authorized  a  limitation  in 
fee,  upon  the  ground  that  those  words  must  be  understood  as 
meaning  something  more  than  a  power  to  make  an  unequal 
divbion  among  the  objects  who  were  comprised  in  it,  and  that 
they  must,  on  the  contrary,  import  a  power  of  determining  the 
nature  and  quantity  of  the  estate  they  should  take. 
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have  created  an  estate  in  fee-simple,  so  it  will   skt.  iv. 

X                 >i  Of   Umitir 

upon  a  conveyance  to  uses  ^.  tions  of  um 


(2.)  It  is  a  rule  generally  established,  that  the 
word  heirs  is  necessary  to  create  an  estate  tail 
upon  a  conveyance  at  common  law^  It  is  the 
same  with  respect  to  a  deed  operating  by  way  of 
use  ^.  Therefore,  if  a  feofi&nent  be  made  to  the 
use  of  J.  S.  and  the  issue,  or  issue  male,  of  his 
body,  this  limitation  cannot  raise  an  estate  tail  in 
J.  S.  ^    In  the  case  of  Leigh  v.  Brace,  a  feoffinent 

The  principle,  therefore,  appears  to  have  been  the  same 
throughout  all  the  above  cases ;  and  it  accords  with  the  author's 
doctrine,  that  by  the  exercise  of  a  power,  an  estate  cannot  be 
limited  of  a  more  extensive  nature  than  that  limited  by  the 
original  instrument,  unless  words  are  used,  showing  an  intention 
that  the  power  of  determining  the  quantity  of  estate  should  be 
left  to  the  donee  of  the  power.  A  difference  of  opinion  has  pre- 
vailed, whether  the  words  <' manner  and  proportions"  should 
haTc  that  effect;  but  where  no  expression  whatever  appears  to 
denote  that  such  was  the  intention  of  the  party  creating  the 
power,  it  would  seem  there  is  no  ground  for  enlarging  the  estate, 
and  that,  as  the  author  suggests,  the  Master  of  the  Rolls  when 
he  decided  the  case  of  Kenworthy  v»  Bate  had  not  his  attention 
pmnted  to  the  fact,  that  the  words  "  for  such  estate  or  estates," 
or  any  words  of  a  similar  import,  were  not  included  in  the  power. 
See,  however,  Sir  Edward  Sugden,  contra,  Sug.  Pow.,  6th  edit., 
voL  L  503,  et  seq.] 

'  Abrahamo.Twig,Cro.£liz.47S,note2.  Har.  Co.  Litt  20,  b. 

«  Co.  Litt  20,  a.    2  Inst  384. 

*  [Cases  have,  however,  occurred  even  under  deeds,  where, 
upon  the  construction  of  the  instrument,  estates  tail  have  been 
held  to  have  been  created  without  the  introduction  of  the  word 
<«  hens."  Owen  v.  Smyth,  2  H.  B.  594.  Galley  v.  Barrington, 
10  B.  Moore,  21.    2  Bing.  387,  S.  C] 

'  Nevel  V.  Nevel,  1  Roll.  Ab.  837.  1  Brownl.  152.  Make- 
peace V.  Fletcher,  Com.  Rep.  457. 


which  agne 
with    tho 
rules  of  Uie 
common 
law. 

E^totes  tail. 
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skt.  iy.  was  made  to  A.  and  B.  ^  and  their  heirs,  to  the 
tioJirf  !L  use  of  W.  B.  for  life,  with  remamder  to  the  use  of 
1^  tbT*  T.  B.  and  his  heirs  for  ever ;  and  for  default  of 
rales  of  tho  ^gj^  Qf  ^jjg  ijQ^y  ^f  f£  g  romauider  over.    It  was 

common  v  ' 

^^'  adjudged,  that  T.  B.  took  an  estate  tail.  This  case, 

however,  cannot  be  considered  as  an  authority 
against  the  rule  alluded  to :  for  as  the  limitation 
was  to  T.  B.  and  his  heirs,  the  subsequent  words, 
in  defavU  qf  issue  qf  the  body,  were  only  intended 
to  explain  the  extent  of  the  preceding  limitation, 
or  what  particular  class  of  heirs  should  take,  viz. 
heirs  (f  the  body.  In  this  view,  the  same  limita- 
tion would  have  created  an  estate  tail  at  common 
law^;  and  it  is  observable,  that  none  of  the 
reporters  of  this  case  (except  Carthew)  mention, 
that  it  was  determined  upon  the  principle,  that 
limitations  in  a  conveyance,  operating  by  way  of 
use,  should  be  construed  in  a  different  manner 
from  mere  common  law  conveyances.  But  ad- 
mitting  the  case  to  have  been  adjudged  upon  the 
principle  stated  by  Carthew,  the  subsequent  case 
of  Makepeace  v.  Fletcher^,  has  established  the 
doctrine  in  Nevel  v.  NeveL 


(3.)  Whether  words  regulating  or  modifying  an 

'  Carth.  348.    8  Salk.  387.    1  Ld.  Raym.  101.     Rep.  Temp. 
Holt,  668.    5  Mod.  266. 

See  Perk.  s.  171,  173.  Year  Book,  19  Hen.  6,  74,  per 
Vampage.  Co.  Litt  21,  a.  Note  to  1  P.  W.  57.  2  vol.  of 
Cases  and  Opinions,  279,  Mr.  Booth's  opinion.  Co.  Litt  20,  b. 
Year  Book,  5  Hen.  5,  6.  Shelly  v.  Sarsfield,  10  Yin.  256, 
pi.  9. 

*  Com.  Rep.  457. 
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estate  created  by  a  deed,  operating  by  way  of  use,   skt.  iv. 
shall  be  construed  in  a  diflTerent  manner,  when  2oM^'Siit 
applied  to  a  common  law  conveyance,  is  a  point  ^^  ^^ 
upon  which  there  has  been  a  diflFerence  of  opinion.  ™Jj^^^  *'*'* 
Lord  Hardwicke,  in  a  case  where  the  question  !»''• 
was,  whether  the  words,  equally  to  he  divided^  ^""j^j  .^^ 
would  create  a  tenancy  in  common,  in  a  deed 
operating  by  way  of  use,  observed,  that  though 
limUatians  in  a  deed  to  uses  could  have  no  greater 
latitude  than  in  common  law  conveyances,  yet 
as  to  words  of  mere  regulation  or  modification  of 
the  estate,  he  saw  no  harm  in  giving  them  a 
reasonable  construction  to  answer  the  intention ; 
and  he  accordingly  held,  that  those  words  created 
a  tenancy  in  common  ^ :  on  the  other  hand.  Lord 
Thurlow,  in  a  case  nearly  similar  ^  expressed 
himself  thus :  ''  The  question  is,  whether  deed%  to 
urn,  in  the  nature  of  wills,  should  be  construed 
so  widely  as  wills  have  been  ?    I  should  be  sorry 
to  give  into  this ;  for  I  think  no  good  has  been 
done  by  the  wide  construction  of  wills." 

Yet  it  seems  to  have  been  in  fact  determined, 
that  both  in  a  covenant  to  stand  seised  to  uses, 

*  Rigden  v.  Vallier,  2  Yes.  252,  257.  8  Atk.  731.  See  also 
Goodtitle  v.  Stokes,  1  Wib.  341,  aod  2  Vent.  365.  Fisher  v. 
Wigg,  1  P.  W.  14.  *<  Thoagh  the  law  is  strict  against  estates 
tt  oommoo  law,  which  are  to  arise  upon  conditions  precedent, 
jet  it  is  not  so  in  limitation  of  uses,  where  the  intent  is  to  guide 
the  estate,  no  more  than  *tis  in  devises.'*  Moore,  519.  Arg. 
cites  Paget*8  case,  31  Eliz. 

'  Stratton  v.  Best,  2  Bro.  Cha.  Rep.  233. 

VOL.  I.  K 
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skt.  iv.  and  in  a  lease  and  release  ^  and  in  a  surrender  of 
tbni^JSlii  copyhold  property  \  the  words,  **  equally  to  he 
;;|;f  ,r*  ^^^^^^.^  wm  create  a  tenancy  in  common.  There 
l^ilo!  ****"  has  then  been  a  deviation  from  the  strict  rule  of 

common 

^^"^^  the  conunon  law,  in  the  case  of  creating  a  tenancy 
in  common ;  and  this  deviation  has  been  derived 
from  the  construction  of  wills,  in  order  to  &vour 
the  intention.  It  may,  therefore,  be  a  question. 
How  far  the  rule  as  to  wills  may  be  extended  to 
limitations  of  uses  ?  The  word  "  respective'^ ^  and 
the  word  "  several  S"  in  a  will,  seem  equivalent  to 
the  words  ''  eqtuilly  to  be  divided  ;*'  and  ought  not 
these  words  to  have  a  similar  operation  in  the 
limitation  of  uses  ? 


A>  to  tb0       (4.)  It  is  a  maxim  of  law,  that  a  condition  or 

cesser  of  the 

ettete  of  te.  limitation  annexed  to  an  estate,  ought  to  destroy 
dnring^his   the  whole  of  the  estate  to  which  it  is  annexed, 

life. 

'  Goodtitle  V.  Stokes,  1  Wils.  341.     2  Vent  365. 

■  Fisher  v.  Wigg,  1  P.  W.  14. 

*  Per  Roll.  C.  J.,  in  Forrell  o.  Frampton,  Lyle,  434 ;  and  see 
Heathe  v.  Heathe,  2  Atk.  121. 

^  See  Sheppaid  «.  Gibbons,  2  Atk.  441.  [The  rale  as  to 
wills  has  been  extended  very  far.  The  expressions  ^*  equally 
amongst  them/'  Warner  v.  Hone,  Ch.  Prac.  491 ;  <*  unto  and 
amongst,"  Campbell  v.  Campbell,  4  Bro.  C.  C.  15 ;  "  share  and 
share  alike,"  Heathe  v.  Heathe,  2  Atk.  121 ;  "  respectively," 
same  case ;  *'  in  joint  and  equal  proportions,"  Ettricke  v.  Ettricke, 
Ambler.  (Blunt's  ed.)  656;  *<  between  them,"  Lashbrooke  v. 
Cock,  2  Mer.  70 ;  and  <<  to  be  divided  among  you,"  AckernnaD 
V.  Burrows,  3  Yes.  &  B.  54,  have  been  held  to  create  tenancies 
in  common.  As  to  other  expressions  which  will  create  a  tenancy 
in  common  in  a  will,  see  the  case  of  Doe  dem.  Littlewood  t>. 
Green,  4  Mee.  &  Wels.  and  the  authorities  there  cited.3 
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and  not  a  part  only  of  it  \    This  rule  is  appli-   sut.  iv. 
cable  to  limitations  by  way  of  use,  which  operate  uoM^dr'Siit 
80  as  to  defeat  or  avoid  estates ;  therefore,  if  an  "^l^^  ^ 
estate  be  limited  to  the  use  of  J.  S.  in  tail,  with  a  "JT™"!  '**• 

'  common 

proviso,  that  if  he  do  such  an  act,  his  estate  shall  ^'^' 
cease  during  his  Ijfe,  this  proviso  is  void  ^  It  was 
agreed,  that  lands  should  be  limited  to  the  use  of 
H.  G.  and  the  heirs  male  of  his  body,  with  divers 
remainders  over,  and  with  this  proviso,  "  That  if 
the  said  H.  C,  or  any  of  the  heirs  male  of  his 
body,  should  attempt  or  make  any  feofi&nent^  &c., 
that  his  estate  should  cease  as  if  he  was  dead,  and 
that  then  the  said  W.  B.,  and  the  other  feoffees, 
and  their  heirs,  should  stand  seised  to  the  use  of 
such  person,  to  whom  it  ought  to  descend  or 
remain  by  the  said  deed  intended,  as  if  he  was 
dead,  with  the  remainders  over  as  aforesaid."  The 
proviso  was  considered  repugnant  and  void^. 
However,  as  a  condition  may  be  annexed  to  an 
estate  tail  to  determine  it  whoUt/  by  the  re-entry 
of  the  donor  or  his  heirs  ^  so  a  limitation  by  way 
of  use  may  enure  to  defeat  an  estate  tail,  as  if 
tenant  in  tail  were  dead,  without  heirs  of  his  hody^. 
This  doctrine  has  given  rise  to  the  introduction  of 
two  species  of  provisoes  in  modem  practice.    The 

'  1  Co.  86,  b.     4  Burr.  1941.     Litt  s.  720,  721,  722,  723, 
'  1  Co.  86,  b. 

*  Cholmiey  o.  Humble,  cited  1  Co.  86,  a.  See  Corbet's  case, 
ibid.  83,  b.  Mildmay's  case,  6  Co.  40,  a.  Tarrant's  case, 
Moor,  470. 

*  Litt.  a.  362.  Cfoker  v.  Trevithin,  Cro.  EHz.  35.  1  Leon. 
292. 

'  Vide  Mary  Portington's  case,  10  Co.  36. 

k2 
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SttT.  iv.  one  is  adopted  in  a  settlement  of  estates,  where 
tionB^S^uii.  i*  is  intended  that  the  person  in  possession  of 
^^  Ac"*  them,  under  the  settlement,  should  use  the  name, 
niiM  of  the  g^jj^  Ij^^j.  ^Jj^  gjjjjg  ^f  ^^  ^tULoT ;  and  in  case  of 

common 

^''^'  refusal  or  neglect,  that  the  uses  and  estates  thereby 

limited  shall  cease  and  determine,  as  if  the  person 
so  refusing  or  neglecting,  being  tenant  for  life, 
were  dead,  or  being  tenant  in  tail,  were  dead 
without  issue  inheritable  under  the  intail  ^.  The 
other  proviso  is  used  in  settlements,  for  the  pur- 

'  See  the  form  of  such  proviso,  Butl.  note  (2).  Co.  Litt. 
327,  a ;  and  2  Bridg.  Con.  8,  10,  469,  575,  and  Appendix  I. 

[It  seems  that  where  (as  in  the  form  in  the  Appendix)  the 
limitation  by  the  proviso  is  to  the  person  or  persons  who,  under 
the  preceding  limitations,  would  be  next  in  remainder,  in  the 
same  manner  as  if  the  prior  estates  had  ceased  by  the  natural 
course  of  their  determination,  such  proviso  does  not  operate  as  a 
creation  and  substitution  of  new  estates  in  remainder  by  way  of 
shifting  use,  but  simply  as  a  cesser  and  avoidance  of  the  old 
estate,  and  in  acceleration  of  the  remainder.  See  the  case  of 
the  Earl  of  Scarborough  v.  Doe  dem.  Savile,  in  the  Exchequer 
Chamber,  in  error  from  the  King's  Bench,  d  Adol.  &  EL  897. 
In  that  case  a  will  by  which  lands  were  devised  in  strict  settle- 
ment contained  a  proviso,  that  If  a  certain  earldom  should 
descend  to  any  of  the  tenants  for  life,  or  any  of  their  sods,  the 
successive  remainder-men  in  tail,  the  estate  of  the  person  to 
whom  the  title  should  so  come  should  cease,  and  the  lands  go 
t>ver,  in  the  same  manner  as  if  he  were  dead  without  issue,  to 
the  person  or  persons  next  in  remainder.  The  tenant  for  life  in 
possession,  and  his  son,  the  next  remainder-man  in  tail,  suffered  a 
recovery,  and  afterwards  the  earldom  descended  upon  the  tenant 
for  life.  It  was  admitted  in  the  court  below,  that  this  recovery 
destroyed  the  proviso  so  far  as  it  was  attached  to  the  estate  tail, 
and  all  the  subsequent  estates ;  but  it  was  considered  that  the 
life  estate  of  the  tenant  for  life  (he  not  having  been  vouched  in 
the  recovery),  was  still  subsisting,  that  the  proviso  in  question, 
as  attached  to  that  estate,  was  not  barred  (S  Adol.  &  EL  41), 
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pose  of  defeating  the  estate  of  a  tenant  in  tail»    skt.  iv. 
in  case  he  shall  become  entitled  to  a  certain  other  uoii»TS«i 
estate;  and  limiting  or  shifting  the  use  upon  that  "^^  ^ 
event  to  another  person,  as  if  such  tenant  in  tail  ^^J^^  ^^ 
were  dead  without  issue  ®.  ^''• 

(5.)  Another  maxim  is,  that  a  man  cannot  make  Fnctiom  in 
a  fraction  in  an  estate,  in  the  case  of  a  limitation  uou  of  the 
by  way  of  use,  which  cannot  be  done  in  a  convey-  '*'*' 
ance  by  livery  in  possession.    Therefore  Walmes- 
lej  ^  J-f  said,  ''  If  a  man  makes  a  feoffinent  in 
fee  of  land  to  the  use  of  A.  and  his  heirs  every 
Monday,  and  to  the  use    of  B.  and  his  heirs 

aod  that  the  estate  tail  arising  under  the  proviso  upon  the 
descent  of  the  title  on  the  tenant  for  life  was  a  new  estate,  pre- 
cedent in  point  of  limitation  to  the  estate  tail  of  the  party  who 
suffered  the  recovery,  and  consequently  was  not  affected  by  such 
recovery.  The  court  of  error,  however,  held  that  the  estate 
coming  into  possession  by  the  operation  of  the  proviso,  was  the 
same  identical  interest  which  the  next  remainder-man  took 
under  the  limitations  of  the  will,  and  which  the  recovery  had 
destroyed;  and  in  this  view  it  seems  immaterial  whether  the 
proviso  in  question  be  held  to  act  as  a  conditional  limitation, 
which  was  the  effect  apparently  attributed  to  it  by  the  Court  in 
the  case  referred  to,  or  a  springing  use.  But  conditional  limita- 
tions, in  the  sense  in  which  the  term  is  here  used  (with  respect 
to  which  see  post,  page  158),  are  void  in  a  deed ;  and  therefore 
hi  a  settlement  the  proviso  must  operate,  if  at  all,  as  a  springing 
ose,  not  creating  new  estates,  but  merely  accelerating  the  re- 
mainders. 

For  some  observations  on  the  construction  of  a  proviso  of  this 
description,  see  Morrice  o.  Langham,  8  Mee.  &  Wels.  194.] 

'  See  Appendix  II.  1.  Bridg.  Con.  304;  also  Nicolls  v. 
Sheffield,  2  Bro.  Cha.  Ca.  215.  Doe  v.  Heneage,  4  Term  Rep. 
13.    Stonley  v.  Stanley,  16  Ves.  491. 

»  1  Co.  87,  a. 
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skt.  iy.  every  Tuesday,  and  to  the  use  of  C.  and  his  heirs 
2L^*iL  every  Wednesday,  these  limitations  are  void,  for 
m'l?  tiT*  ^®  ^^  ^^*  ^^  *^y  ^^^  fractions  of  estates  in 

rulot  of  the   Iaw  ^ 

common 

Uw. 

umm  eaonot  (6.)  It  remalus  to  observe,  that  the  statute 
u  to 'abr^  executes  no  limitations  of  a  use,  which,  if  exe- 
^^^  ^'  euted  would  be  fraudulent,  and  thereby  abrogate 
the  law.  Thus,  if  there  be  a  limitation  to  the  use 
of  A.  and  his  heuis,  provided  that  if  he  give  a 
mortal  blow  to  any  person,  the  use  shall  cease  as 
to  him,  and  remain  over;  this  is  fraudulent  to 
prevent  an  escheat,  and  therefore  void  ^ 

skt.  y.  V.  However,  in  some  cases  the  manner  of 
tioDi^o?il**    creating  and  limiting  estates  has  undergone  con- 


mndcraation  siderable  alterations    since  the  introduction  of 

of  logml  et- 

totet  by  the  convevanccs  to  uses. 

■tatuto,  "^ 

which  differ 
from    the 

rules  of  the      (1.)  It  was  absurd,  that  a  man  should  make  a 

common  , 

kw.  conveyance,  or  give  possession  by  livery  of  seisin* 

Of  uiet  li.  to  himself;  and  therefore  if  a  feoffinent  had  been 

mitedto,and  •  _      _        «»     #» 

legal  ettatei  madc  to  a  straugcr  and  the  feoffor,  the  stranger 
the  grantor  took  thc  wholc  ^  But  uow,  if  a  fcoffhient  be 
made  to  the  use  of  the  feoffor,  or  to  the  use  of  the 
feoffor  and  a  stranger,  it  is  a  good  limitation  of 
the  use,  and  the  statute  executes  it  in  the  feoffor 
alone  in  the  first  instance,  and  in  him  and  the 
stranger  in  the  second.  As  this  manner  of 
limiting  the  use  to,  and  vesting  the  legal  estate 

'  Moor,  63d.    3  Atk.  180.  '  Perk.  s.  203. 


by  hifl  own 
ronTeyance. 


CHAP.  II.]         Stat.  27  H.  8,  c.  10.  136 

in,  the  feoflfbr,  releasor,  &c.,  by  one  and  the  same  sicr.  v. 
conveyance,  is  quite  contrary  to  the  simple  mode  uom"? l^ 
of  conveyancing  adopted  by  the  common  law,  so  .r.^- 
it  is  the  more  convenient  and  the  less  expensive  ^^^J  ^^ 
method.  Thus,  for  example,  it  frequently  happens,  Jjf^^'jjf ' 
that  upon  the  death  or  removal  of  trustees,  it  ™i«»  «^  **»• 

*  common 

becomes  necessary  to  fill  up  their  number  pur-  i»w. 
suant  to  a  power  for  that  purpose,  usually  intro- 
duced into  settlements  of  real  property.  In  order 
to  effect  this,  it  is  now  the  practice  for  the  old 
trustees  to  make  a  conveyance,  which  operates 
by  way  of  transmutation  of  possession  (generally 
by  lease  and  release)  unto  the  new  trustees  and 
their  heirs,  to  the  use  of  the  old  and  new  trustees 
and  their  heirs  \  Without  the  assistance,  there- 
fore, of  the  Statute  of  Uses,  it  would  have  been 
necessary  in  the  above  case,  that  the  old  trustees 
should  have  first  enfeofibd  A.  B.,  who  would  have 
re-enfeoffed  the  old  and  new  trustees  jointly; 
thereby  making  two  conveyances  necessary.  In- 
deed, in  the  case  of  terms  of  years  and  other 
personal  property,  two  assignments  are  still  re- 
quired for  the  above  purpose  ^. 

As  a  man  could  not  at  common  law  convey  to 
himself  so  neither  could  he  make  a  conveyance 
to  his  wife*;  but  by  limiting  a  seisin  to  the 
feoffee,  releasee,  &c.,  he  may  declare  the  use  to 

*  See  precedents,  1  Horsm.  319,  834  to  343. 

*  See  a  precedent,  1  Horsm.  303  to  307. 

*  Co.  Litt.  3,  a.     112,  a.     Moyse  v.  Gyles,  2  Vem.  385. 
Lucas  r.  Lucas,  1  Atk.  271,  note  2,  last  ed. 
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Skt.  V.    his  wife,  which  use  will  be  executed   by  the 
tioniofatcM,  statute  . 

and  eraation 
of  legal  M- 

iJlS^tof  ^^  '^is  method  of  vesting  the  legal  estate  in  the 
l^m  i^^  grantor  by  his  own  conveyance  can  be  effected  by 
rojet  of  the  a  fcoffhient^  fine,  recovery  ^  or  lease  and  release ; 
^'^'  for  in  each  of  these,  the  seisin  is  conveyed  to  the 

feoffee,  &c.,  and  that  seisin  is  sufficient  to  serve 
uses  declared  to  the  feoffor,  &c.,  or  to  any  other 
person.  But  in  a  bargain  and  sale,  where  the 
use  first  passes,  and  then  the  possession  is  exe- 
cuted in  the  bargainee  by  the  statute,  no  other 
use  can  be  declared  upon  his  estate;  according 
to  the  rule,  that  a  use  cannot  be  limited  to  arise 
out  of  a  use  ^.  And  yet  a  man  may  covenant  to 
stand  seised  to  the  use  of  himself 


Of  uMs  H.      (2.)  By  the  common  law,  a  man  could  not  make 

mited  to  the  ^ 

bein  of  the  Ms  owu  hclr  a  purchaser,  even  of  an  estate  tail  K 
grantor,io  u  TMs  maxlm  was  indeed  a  necessary  consequence 
^^  or'  of  the  precedmg  rule,  that  a  man  could  not 
pnrehaM.     ^Qjjy^y^  qq^  jimit  a  rcmaiudcr  to  himself;  for 

^it^  est  pars  patris  * — hceres  est  pars  antecessaris  \ 
Therefore,  if  a  gift  had  been  made  in  tail  or  for 
life,  with  remainder  to  the  heirs  male  of  the  body 
of  the  grantor,  this  remainder  would  have  been 

•  Co.  Litt.  112,  a. 

^  [Not   by   fine   or  recover jf  since  the    late  statute  3  &  4 
WiU.  4,  c  74.] 

■  Dyer,  155,  a,  b.     1  Co.  136,  b.     137,  a. 

•  Co.  Litt.  22,  b. 

»  Moor,  720.     Dyer,  9,  pi.  20. 
"  Co.  Litt.  22,  b. 
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void  '.    But  since  the  introduction  of  uses,  a  man    skt.  v. 
may  limit  the  use,  so  as  to  make  his  heirs  special  2Int^o?u^ 
take  either  by  purchase  or  by  descent.    Thus,  if  ""^i^**!^" 
J.  S.  make  a  feoflftnent  to  A.  in  fee,  to  the  use  of  ***f  ,»»y  ^^* 
himself  for  life,  with  remainder  to  the  use  of  the  ^^^  l'^** 

from    th» 

heirs  of  his  body ;  this  is  a  good  estate  tail  exe-  "*•■  <>^  ^ 
cuted  in  J.  S.  *  So  if  the  use  be  limited  to  A.  for  i»w. 
life,  with  remainder  to  the  heirs  of  the  body  of 
J.  S.,  in  this  case  also  the  heirs  of  the  body  will 
take  by  descent^ ;  for  as  the  limitation  to  A.  for 
life  may  determine  during  the  life  of  J.  S.  (the 
grantor),  the  law  implies  a  use  in  J.  S.  for  life, 
expectant  upon  the  determination  of  the  estate  of 
A, ;  according  to  the  principle,  that  so  much  of 
the  use  as  is  not  disposed  of  results  to  the 
grantor ;  and  this  implied  estate  in  J.  S.  for  life 
in  remainder,  is  sufficient  to  consolidate  with  the 
limitation  to  the  heirs  of  his  body ;  pursuant  to 
the  rule,  that  where  there  is  a  limitation  to  the 
ancestor  for  life,  with  a  limitation  to  his  heirs,  or 
heirs  of  his  body,  in  the  same  conveyance,  the 
heirs,  or  heirs  of  the  body,  do  not  take  by  pur-^ 
chase^  but  by  descent^.  But  if  a  feoffinent  be 
made  to  the  use  of  A.  and  his  heirs  during  the 
Itfe  (f  the  grantor y  with  the  remainder  to  the  use 
of  the  heirs  of  the  body  of  the  grantor ;  as  the  use 
is  expressly  limited  away  during  the  life  of  the 
grantor,  there  can  be  no  implied  estate  in  him,  so 

'  Greswold's  case,  Dy.  156,  a. 
«  Co.  Litt  22,  b. 

*  See  Wills  v.  Palmer,  5  Burr.  2615.     2  Black.  687. 

*  See  Feame,  28,  et  seq.  (9th  ed.) 
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skt.  v.  as  to  consolidate  with  the  limitation  to  the  heirs 
ti!!ni^^r^  of  his  body,  and  therefore  his  issue  must  in  that 
'^\^^Z  ^5*^se  take  by  purchase  \ 

tatM  bj  the 
stetate, 

^m  t£f"      ^^*  ^  grantor  cannot,  even  under  a  conveyance 
rales  of  the  ^hich  opcratcs  by  way  of  use^  enable  his  heir 

common  *  j  •/ 

^*^-  general  to  take  a  remainder  as  purchaser,  under  a 

limitation  to  his  heirs ;  but  where  the  limitation 
is  to  the  right  heirs  of  the  grantor,  the  use  so 
limited  is  construed  to  be  the  old  use,  and  will  be 
executed  in  him  as  the  reoersum  in  fee,  and  not 
as  a  remainder  \  Thus,  if  a  fine  be  levied  to  the 
use  of  the  wife  of  the  conuzor  for  life,  remainder 
to  the  use  of  another  in  tail,  remamder  to  the  use 
of  the  right  heir  of  the  conuzor ;  the  last  limita- 
tion of  the  use  is  void  as  a  remainder :  for  the  old 
use  of  the  fee  continued  in  the  grantor  as  a  rewr- 
sion^.  So  where  a  feoffinent  was  made  to  the 
use  of  the  feoflfor  for  forty  years,  without  impeach- 
ment of  waste,  and  afterwards  to  the  use  of  C. 
his  second  son  in  tail  male,  with  remainder  to 
the  use  of  the  right  heirs  of  the  feoffor ;  it  was 


'  Tippin  V.  Cosin,  Carth.  272.    4  Mod.  380.    Else  v.  Osborne^ 

1  P.  W.  387.     See  Fearne,  43,  (9th  ed.) 

'  See  1  Co.  129,  b.  130,  a.  Godolphin  v.  Abingdon,  S  Atk.  57. 
This  must  be  understood  with  the  qualification,  that  the  heir 
general  may  take  under  a  limitation  as  a  purchaser  in  the  shape 
of  a  contingent  remainder,  as  a  limitation  to  such  person,  as  at 
the  time  of  the  determination  of  the  particular  estates,  shall  be 
the  right  heir.     See  Marquis  of  Cholmondely  v.  Lord  Clinton, 

2  Jacob  and  Walker,  1.  [1  Dow.  N.  S.  299.  4  Bligh,  N.  S.  I.3 

'  Fenwick  v.  Mitford,  Moor,  284.  1  Leon.  182.  Co.  Litt. 
22,  b.     Read  r.  Errington,  Cro.  Eliz.  321.     S.  C.  Semb. 
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determined,  that  the  use  lunited  to  the  right  heirs    sict.  v. 
was  the  dd  use ;  that  it  was  void  as  a  remainder^  yoiJif  l^ 
and  was  merely  the  reversion  ^  S^^****" 


tetei  by  the 

itotutei 
which  differ 
from    the 


The  difference  is  material.    The  grantor  taking 
the  limitation  to  his  right  heirs^  as  a  reversion^  it  ™^**  **^  '^* 
is  his  property,  and  he  may  grant  or  devise  it.  ^''• 
But  if  the  rigkt  heir  took  as  a  purchaser,  the 
remainder  would  belong  to  hiniy  and  the  grantor 
himself  would  be  excluded  \ 

Sir  Francis  Bacon  has  observed,  **  that  the  very 
letter  of  the  statute  doth  take  notice  of  a  dif- 
ference between  an  use  in  remainder  and  an  use 
in  reverter ;  which  though  it  cannot  be  properly 

^  Earl  of  Bedford's  case,  Moor,  718.  1  Co.  ISO,  a.  Cro. 
Eltz.  334.  Har.  Co.  Litt  note  3,  22,  b.  Biogbam's  case,  2  Co. 
91,  b. 

*  «  Lands  granted  by  A.  by  fine,  for  the  life  of  A.,  remainder 
to  A.'s  right  heirs.  It  is  a  reversion  in  A.,  and  he  may  grant 
it."  Note  3,  Har.  Co.  Litt  22,  b.  See  Jenk.  248,  pi.  38,  and 
ante  62,  in  note. 

[By  the  late  act,  3  &  4  W.  4,  c.  106,  entitled,  '<  An  Act  for 
the  Amendment  of  the  Law  of  Inheritance,"  it  is  enacted* 
(sec  3),  **  That  when  any  land  shall  have  been  devised  by  any 
testator,  who  shall  die  after  the  31st  day  of  December  1833,  to 
the  heir  or  to  the  person  who  shall  be  the  heir  of  such  testator, 
such  heir  shall  be  considered  to  have  acquired  the  land  as  a 
ievuee  and  not  h^  descent;  and  when  any  land  shall  have  been 
limited  by  any  assurance,  executed  after  the  said  3 1st  day  of 
December  1833,  to  the  person  or  to  the  heirs  of  the  person  who 
shall  thereby  have  conveyed  the  same  land,  such  person  shall  be 
considered  to  have  acquired  the  same  a#  a  purchaser ,  by  virtue 
of  sach  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate^  or  part  thereof!''] 


140  Of  Uses  since  the  [coeiap.  ii. 

skt.  y.  80  called,  because  it  doth  not  depend  upon  par- 
tioM^f  1^  ticular  estates,  as  remainders  do,  neither  did  they 
S^<S^*^m!  before  the  statute  draw  any  tentu-es,  as  reversions 
.utotcf  ''^^  do ;  yet  the  statute  intends  that  there  is  a  dif- 
from^ie^'  ference,  when  the  particular  use  and  the  use 
niiet  of  the  limited  upon  the  particular  use,  are  both  new 

common  *  ^ 

i«w.  uses ;  in  which  case  it  is  a  use  in  remainder ;  and 

where  the  particular  use  is  a  new  use,  and  the 
remnant  of  the  use  is  the  old  use,  in  which  case 
it  is  a  use  in  reoerter  V* 

Of  limiting  (3.)  Again:  by  the  conmion  law,  generally 
the  haben-  spcaMng,  uo  pcrsou  could  take  a  present  interest 
penon  ''not  by  thc  hobendum  of  the  deed,  who  was  not  named 

named  in  the    •««  •^t^x*  ki  a 

premises,  ui  the  prcmiscs  ^.  But  m  a  case  ^  where  A.  en- 
feoffed B.,  habendum  to  the  said  B.  and  C.  their 
heirs  and  assigns,  to  the  use  and  behoof  of  the 
said  B.  and  C.  their  heirs  and  assigns;  it  was 
resolved,  that  as  C.  was  not  named  in  the  pre- 
mises, he  could  take,  no  possession  originally  by 
the  habendum ;  and  that  the  livery,  made  accord- 
ing to  the  intent  of  the  indenture,  did  not  give 
anything  to  C,  because  as  to  him  it  was  void ; 
but  though  the  feoffment  did  not  give  any  seisin 
to  C,  yet  it  did  to  B.  and  his  heir,  which  seisin 
was  sufficient  to  serve  the  use  declared  to  C. 
Therefore  the  use  limited  to  B.  and  C.  was  good, 

'  Bac.  Uses,  45, 46. 

*  2  Roll.  Ab.  67.     Hob.  818,  note  4.     Har.  Co.  Litt  26,  b. 
But  see  Spry  v.  Popliam,  8  East,  115. 

Samine*s  case,   13  Co.  55.     See  as  to  an  exception  after  an 
estate  limited  by  way  of  use,  Tregmiel  v.  Reeve,  Cro.  Car.  487» 
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and  the  statute  executed  it.    But  this  limitation    Sbct.  v. 
of  the  use  in  a  bargain  and  sale  to  a  person  not  tilnt'lTuti, 
named  in  the  premises,  after  a  previous  dispo-  of**i^*^^ 
sition  of  it  to  the  bargainee,  would  be  void,  for  ^J  J'^  ^^"^ 
the  reasons  before  mentioned  ^.  T'^''^^  f  ^«^ 

from    tlie 
nilefl  of  the 
common 

(4.)  So  it  is  a  rule  of  law,  that  if  an  estate  be  i^w. 
conveyed  to  two,  the  one  beinir  capable,  and  the  ^f  ««*•  "- 

•^  '  o        r  »  mitodtotwo, 

other  incapable,  at  the  time  of  the  grant,  he  who  ^«  ?°« *»- 

ing  inca- 

is  capable  shall  take  the  whole  ^ ;  and  that  joiTit  p^bie. 
tenants  cannot  take  at  different  periods  ^  But 
since  the  introduction  of  uses,  if  A.  make  a  feoff- 
ment in  fee,  to  the  use  of  B.  and  his  wife  that 
shall  be ;  though  the  whole  estate  will  vest  in  B. 
at  first,  yet  upon  his  marriage  the  wife  shall  take 
jointly  with  him  ^.  So  if  a  disseisin  be  had  to  the 
use  of  two,  and  the  one  agrees  to  it  at  one  time, 
and  the  other  at  another,  they  shall  be  joint- 
tenants^. 


(5.)  No  estate  of  freehold  can  by  the  common  of  uses  li- 

--  _  ,  «.i  mited  in  fu- 

law  be  granted  to  conmience  tn  futwro ;  ^  neither  ture,  and  to 
can  a  contingent  remainder  be  supported  without  IT*^, '''' 

where  no 
particular 
estate  if  eX' 

*  [Because  it  would  be  a  use  upon  a  U8e.3  preulp  li- 
'  1  Co.  100,  b.  2.     13  Co.  57.     [Woodgate  v.  Unwin,  4  '°»**^- 

Sim.  129.] 

•  Co.  Litt  9,  a.  188,  a.     2  Roll.  Ab.  417,  pi  8. 

•  Muttou's  case,  Moor,  96.  Dyer,  274,  b.  1  Co.  101,  a. 
Saimne's  case,  13  Co.  57.  See  Welb  v.  FentoD,  Moor,  634. 
Stratton  v.  Best,  2  Bro.  Ch.  Ca.  233. 

*  Co.  Litt.  188,  a.     13  Co.  57. 

'  Barwick's  case,  5  Co.  94,  b.  2  Vent.  204.  Roe  v.  Tran- 
mer,  2  Wib.  75. 
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fiber,  y.  an  express  particular  estate  of  freehold.  There* 
SLilTillli,  f^^»  ^  *  grsxLt  be  made  to  B.  and  his  heirs  to 
^*j^**^  commence  four  years  after  the  grant,  or  to  A.  for 

rtSHtir  ^  y®*"^  ^^  remainder  to  the  right  heirs  of  J.  S. 
wbieh  diflfer  ^jio  is  living  ^  in  either  case  the  grant  is  void. 
rales  of  the  But  if  a  convevanco  be  made  to  J.  S.  for  life,  with 

common 

uw.  remainder  to  the  first  son  unborn,  or  right  heirs, 

of  J.  D. ;  or  if  a  feo£Btnent  and  livery  be  made  to 
J.  S.  for  ten  years,  with  remainder  to  J.  D.  and 
his  heirs ;  in  these  cases  the  intervening  estates 
are  sufficient  to  support  the  remainders.  Now  in 
conveyances  to  uses,  the  courts  have  supported 
these  future  limitations,  when  no  particular  estate 
has  been  created^  either  in  the  shape  of  remain- 
ders, or  as  springing  uses  ^.  Thus,  if  a  man  cove- 
nant to  stand  seised  to  the  use  of  the  heirs  of  his 
own  body  ^  or  to  the  use  of  another  after  his  own 
death  ^  or  if  he  bargain  and  sell  his  lands  after 
seven  years  ^ ;  in  each  of  these  cases  the  grant  is 
good,  and  until  the  event  takes  place,  the  use 
results.  But  in  conveyances  operating  by  way  of 
transmutation  of  possession,  it  is  necessary  that 
a  present  seisin  should  be  transferred  in  order  to 
serve  the  resulting  use.  Thus,  if  a  feoffbient,  or 
lease  and  release,  be  made  to  J.  S.  and  his  heirs, 
to  the  use  of  J.  S.  and  his  heirs,  to  commence  four 


'  Co.  Litt  217,  a.  '  See  1  Atk.  586. 

*  Garth.  263.     See  22  Yin.  283,  pi.  2,  and  the  cases  collected 
in  the  note. 

*  Osman  v.  Sheafe,  3  Lev.  370.     Roe  t^.  Tranmer,  2  Wib.  75. 
[Goodtitle  v.  Gibbs,  5  Barn.  &  Cress.  709.] 

Bac.  Uses,  63. 
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years  from  thence,  or  after  the  death  of  the  smt.  y. 
grantor  %  the  limitation  of  the  use  to  J.  S.  is  good,  Sllnsl"!^, 
for  during  the  four  years,  or  the  life  of  the  grantor,  '^\^Z 
it  will  result  and  be  executed.  But  if  the  con-  ^^^^l^  ^ 
veyance  had  been  to  J.  S.  and  his  heirs  after  ^j^  ^ 
the  death  of  the  grantor,  to  the  use  of  J.  S.  and  ™*^  **^  **»• 

«  common 

his  heirs,  it  would  have  been  void,  because  it  is  ^^^ 
the  grant  of  an  estate  of  freehold  to  commence 

When  a  feoffinent  is  made  to  A.  and  his  heirs, 
to  the  use  of  the  heirs  of  the  body  of  the  grantor, 
the  limitation  to  the  heirs  of  the  body  takes  effect 
upon  the  death  of  the  grantor,  not  as  a  springing 
use,  but  as  a  remainder ;  and  the  use  resulting  to 
the  grantor  for  his  life  by  way  of  particular 
estate,  the  grantor,  by  the  union  of  the  particular 
estate,  and  the  remainder,  becomes  tenant  in  tail 
in  possession  ^  If  the  whole  fee  had  resulted  to 
the  grantor,  the  heirs  of  his  body  would  have 
taken  as  purchasers,  by  way  of  springing  use: 
bat  the  decision  is  fonned  upon  the  true  construc- 
tion of  the  statute  of  uses ;  that  so  much  of  the 
use,  as  the  grantor  has  not  disposed  o£  and  no 
more,  results  to  him. 

But  in  other  cases,  not  substantially  differing, 
as  it  appears  to  me,  in  principle  from  the  above, 

'  See  2  Salk.  675,  aod  the  above  cases. 
*  Roe  9.  Tranmer,  2  Wils.  75.     Lamb  v.  Archer,  1  Saik.  225. 
^  1  Roll.  Rep.  240.    22  Vm.  283,  and  the  cases  cited  in  note, 
pL  2,  and  2  Freem.  285,  pi.  a07,  258,  pi.  826.    Ante,  101,  102. 
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SwT.  V.  another  construction  is  said  to  have  been  esta- 
tion.'S'Lt.,  blished.  In  Davies  v.  Speed,  2  Salk.  675,  the  Chief 
^fi^'^Z  Justice  held,  "  that  a  feoflftnent  to  the  use  of  A. 
tetet  by  the  ^^^  j^jg  heirs,  to  commence  four  years  from  thence, 

frJm^  ^f "  ^^  8^^^^  ^  *  springing  use,  and  that  the  whole 
raiM  of  the  estatc  renuuned  to  the  feoffor  in  the  mean  time ; 

common 

^^^-  SO  it  is,  if  it  were  to  commence  after  the  death  of 

A.  without  issue,  if  he  died  without  issue  in 
twenty  years.**  This  doctrine  is  assumed  by 
others^;  but  it  does  not  appear  to  have  been 
considered  with  any  degree  of  attention.  Bacon 
(63),  expressly  says,  ''  If  I  baigain  and  sell  my 
land  after  seven  years,  the  inheritance  of  the  use 
only  passeth;  and  there  remains  an  estate  for 
years  by  a  kind  of  subtraction  of  the  inheritance  ^ 
and  this  seems  to  be  the  proper  construction  of 
the  statute. 

In  the  case  of  Davies  v.  Speed,  before  noticed, 
a  husband  and  wife,  seised  in  right  of  the  wife, 
convey  by  fine  and  deed  to  the  use  of  the  heirs  of 
the  body  of  the  husband  on  the  wife  begotten ; 
and  for  defoult  of  such  issue,  to  the  use  of  the 

'  See  PoUex,  80,  in  the  case  Weale  and  Lower;  and  the 
case  of  Carwardine  v.  Carwardine,  Fearne  by  Butler,  388,  9th  ed. 
[See  this  case  reported  in  1  Eden's  Rep.  21,3  In  the  case  of 
Pybus  V.  Mitford,  1  Vent  379,  Hale,  Chief  Justice,  says,  ><  So  if 
he  covenants  to  stand  seised  to  the  use  of  J.  S.  after  forty  years, 
there  is  a  fee-simple  determinable  in  the  covenantor.  Thb  is 
intelligible ;  for  till  the  expiration  of  the  term  of  forty  years,  the 
covenant  does  not  take  effect  Until  that  period,  there  is  not 
any  seisin  to  a  use.  See  also  1  Leon.  194.  [And  see  Ben* 
gough  v.  Edridge,  1  Sim.  252.] 
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right  heirs  of  the  husband.  They  had  issue,  which  s«ct.  v. 
died  in  the  lifetime  of  the  husband  and  wife.  t^Jof^^s, 
The  wife  dies;  then  the  husband  dies;  and  the  r^:;l'Z 
question  was,  whether  the  limitation  to  the  right  ^^^^^  ^^"^ 
heirs  of  the  husband  was  good  ?  According  to  JJ^^^  ^"J^^*' 
Salkeld's  report  of  this  case,  it  is  said  to  have  ™^"  <>f  *^« 

*■  common 

been  determined,  first,  that  no  estate  for  life  i*"^* 
resulted  to  the  htisband^  because  the  estate  be- 
longed to  the  wife ;  f'  secondly,  this  limitation  to 
the  heirs  of  the  body  of  the  husband,  &c.  was 
merely  void ;  for,  taking  it  as  a  remainder,  there 
is  no  precedent  estate  of  freehold  to  support  it ; 
and  taking  it  as  a  springing  use,  then  it  is  a 
springing  executory  use  to  arise  after  a  dying 
without  issue,  which  the  law  will  not  expect.'' 

There  is  a  manifest  error  in  this  report  of  the 
second  resolution,  by  referring  to  the  limitation  to 
the  heirs  of  the  body  of  the  husband  and  wife, 
instead  of  the  limitation  to  the  right  heirs  of  the 
husband ;  for  the  question  was,  whether  the  limi- 
tation to  the  right  heirs  of  the  husband  was  good; 
and  unless  the  resolution  is  taken  with  reference 
to  that  limitation,  then  the  observation,  ''  taking 
it  as  a  springing  use,  then  it  is  a  springing  and 
executory  use  to  arise  qfier  a  dying  mthotit  isstie^* 
would  not  have  been  applicable. 

But  the  conclusion  in  that  case,  that  the  limi-  springing 
tation  to  the  right  heirs  of  the  husband  was  void 
as  a  springing  use,  is  not  very  intelligible.    A 
springing  use  indeed,  to  take  effect  after  a  general 

VOL.  I.  L 


UMS. 
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Sect.  V.  djliig  without  issue,  where  it  is  not  preceded  by 
tio  Jo?L^,  ^^  estate  tail  in  the  issue,  is»  no  doubt,  illegal ; 
of  i^ti  but  that  was  not  the  case  in  Davies  v.  Speed. 
::^JJ  *^«  Admittmg,  in  that  case,  that  the  use  did  not 
from**  itl^"  result  to  the  wife  and  her  heirs  by  way  of  par- 
ruict  of  tbe  ticular  estate,  so  as  to  support  the  limitation  to 

common  *  * 

i^"^*  the  heu^  of  the  body  of  the  husband  and  wife  as 

a  contingent  remainder,  still  the  limitation  to  the 
heirs  of  the  body  might  have  been  good  as  a 
springing  use,  to  take  effect  upon  the  decease  of 
the  husband ;  and  if  that  limitation  had  taken 
effect,  there  could  have  been  no  objection  to  the 
limitation  to  the  right  heirs  of  the  husband,  either 
as  a  remainder  expectant  upon,  or  as  a  springing 
use  to  take  effect  after,  the  estate  tail ' ;  for  in 
either  case  a  recovery  by  the  tenant  in  tail  might 
have  destroyed  it ;  and  if  the  limitation  to  the 
heirs  of  the  body  did  not  take  effect,  then  the 
limitation  to  the  right  heirs  of  the  husband  must 
of  necessity  have  taken  efftect  upon  his  death,  and 
therefore  not  within  the  reasons  of  a  perpetuity. 
The  limitation,  as  it  appears  to  me,  to  the  right 
heirs  of  the  husband,  might,  according  to  the 
event,  have  taken  effect  either  as  a  remainder  or 
as  a  springing  use;  and  during  the  life  of  the 
husband,  or  the  suspense  of  the  contingency,  it 
was  uncertain  in  which  way.    If  there  had  been, 
at  the  death  of  the  husband,  any  person  answer- 
ing the  description  of  heir  of  the  bodies  of  hus- 
band and  wife,  such  heir  could  have  taken  an 

'  The  words  would  have  created  an  estate  tail.     See  Mande- 
ville*8  case,  Co.  Litt.  26,  b. 
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estate  tail  under  the  springing  use  to  him,  with  a    skt.  v. 
Tested  remainder  to  the  right  heirs  of  the  hus-  ^ratl^^^i, 
band ;  but  if  there  had  been  no  person  answering  '^\!^^Z 
that  description  at  the  death  of  the  husband,  then  ^^^^  *^' 
the  limitation  to  his  right  heirs  might  have  been  ^^  ^""^ 
good  as  a  springing  use :  as  a  remainder,  there-  ™|^^  **** 
fore»  to  take  effect  after  an  eiiitate  tail,  it  would  i*"^- 
have  been  good ;  and  it  would  have  been  valid  as 
a  springing  use  to  arise  upon  the  decease  of  a 
person  in  esse. 

In  the  case  of  Adams  v.  Savage  S  where  lands 
were  conveyed  b j  lease  and  release  to  trustees 
and  their  heirs,  to  the  use  of  A.,  the  rel^usor,  for 
ninety-nine  years,  if  he  should  so  long  live,  re- 
mainder to  the  use  of  the  trustees  for  twenty-five 
years,  remainder  to  the  use  of  the  heirs  male  of 
the  body  of  A.,  it  was  determined  that  no  use  for 
life  resulted  to  A.,  and  consequently,  that  the 
rCToainder  to  his  heirs  nude  was  void,  there 
bang  no  freehold  estate  previously  limited  to 
support  it. 

If  the  above  limitations  had  been  in  a  will, 
instead  of  a  deed,  the  linutation  ''  to  the  heirs 
male  of  the  body  of  A."  would  have  been  good, 
as  an  executory  devise  ^ ;  and  there  does  not  ap- 
pear to  be  any  satisfactory  reason  why  that 
limitation,  in  the  case  cited,  should  not  have  been 
supported  as  a  springing  use.    But  it  is  singular 

«  2  Salk.  679.     Lord  Raym.  854. 

*  Harris  «.  Barnes,  4  Barr.  2157.    Gore  v.  Gore,  2  P.W.  28. 

l2 
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skct.  v.  that  the  court  did  not,  either  in  this  case  or  in 

tionsoTut^.  the  case  of  Rawley  v.  Holland  ^  consider  the 

of^^^w-  limitation  upon  the  doctrine  of  springing  uses : 

iututef  ^"^  th^y  determined  that  the  limitation  was  void,  as 

w**  th^'  *  remainder ;  but  they  did  not,  it  should  seem, 

rule,  of  tbe  advcrt  to  the  circumstance,  that  it  might  have 

^''-  been  good  as  a  springing  use  '^. 

Probably  the  &ct  is,  that  at  the  time  when  the 
cases  of  Adams  v.  Savage,  and  Rawley  v.  Holland 
were  determined,  the  limitation,  in  each  of  those 
cases,  **  to  the  heirs  male  of  the  body,"  was  con- 
sidered as  too  remote,  even  if  it  had  been  an 
eocecfuAory  devise  imder  a  will :  in  the  one  case,  the 
limitation  being  to  take  effect  after  a  life  in  being, 
and  a  term  of  twenty-five  years;  and  in  the 
other,  after  a  life  in  being,  and  a  term  of  200 
years :  for  it  does  not  appear  to  have  been  settled 
until  the  case  of  Gore  v.  Gore  ®  (1722),  that  the 
freehold  might  become  vested  under  an  executory 
devise,  although  such  freehold  estate  were  pre- 
ceded by  a  term  of  200  years,  or  upwards.  The 
case  of  Adams  v.  Savage  was  determined  in  1701, 
and  Rawley  v.  Holland  in  1712  ^ 

•  22Viii-  189.  pLll. 

'  Sergeant  Hill,  in  a  MS.  note  to  Adams  v.  Savage,  Salk.  679, 
makes  a  query,  "  If  this  would  not  be  as  good  as  a  springing 
use,  as  it  would  in  a  will  be  a  good  executory  devise." 

•  2  P.  W.  28.     [Sidney  v.  Miller,  Coo.  21 1.] 

'  [In  the  case  of  Carwardine  v,  Carwardine,  reported  I  Eden, 
p.  34,  Lord  Chancellor  Northington  observes,  '*  I  do  not  myself 
recollect  any  case  where  a  springing  use  was  ever  introduced  in 
the  middle  of  a  limitation ;  but  it  always  comes  in  afterwards, 
and  determines  the  first  gift  in  fee,  whether  that  gift  be  made  of 
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(6.)  It  is  a  maxim  of  the  common  law,  that  no  skt.  v. 
estate  can  be  limited  upon  a  fee-simple ;  or,  in  t?ont"  f  I!^, 
other  words,  an  estate  in  fee-simple  cannot  be  *? "^ii^i^m" 
made  to  cease  as  to  one,  and  take  eflFect  by  way  of  ^^^^^^  *^* 
limitation,  upon  a  contingent  event,  in  favour  of  JJ^j^^  ^f' 
another  person.    Thus,  if  a  feoflFment  had  been  "^^^  <»^  **>• 

-^  '  common 

made  in  fee,  with  a  proviso  to  make  it  cease  as  to  ^'^' 
the  feoflfee,  and  go  over  to  a  stranger  upon  the  ^^?^"/"^ 
payment  of  a  certain  sum,  &c.,  this  limitation  «•••  »^' 

^    •f  or  upon  a 

limitation  in 

a  fee  to  one  person,  or  composed  of  a  particular  estate  and  ^' 
remainders ;  and  wherever  it  happens  to  arise,  it  displaces  the 
first  gift,  and  changes  the  uses  in  favour  of  other  persons.*'  If 
this  view  be  correct,  there  is  a  distinction  between  executory 
devises  and  springing  uses;  and  the  limitations  in  Gore  v.  Gore, 
(2  P.  Wms.  28,)  after  the  determination  of  the  term,  could  never 
be  sustained  as  springing  uses. 

With  respect  to  the  question,  whether  upon  a  conveyance  to 
the  use  of  A.  and  his  heirs  after  a  term  of  years,  the  use 
results  to  the  grantor  for  the  term  only,  or  in  fee,  the  balance 
of  authority  is  in  favour  of  the  latter  alternative.  Indeed,  there 
appears  to  be  no  decided  case  in  which  it  has  been  held  that  a 
use  results  to  a  grantor  in  more  than  two  ways,  namely,  for  his 
own  life,  or  in  fee :  and  if  in  the  case  supposed  a  term  only 
should  result,  there  would  be  equal  reason  for  supporting  a  limita- 
don  by  way  of  use  to  one  and  his  heirs,  on  failure  of  the  heirs  of 
the  body  of  the  grantor,  without  an  express  antecedent  use 
to  the  grantor  and  the  heirs  of  his  body,  (a  limitation  gene- 
rally admitted  to  be  bad,)  on  the  ground  that  the  grantor  took 
an  estate  tail  by  resulting  use.  Moreover,  if  the  estate  were 
held  to  vest  in  the  grantor  for  the  term  only,  this  consequence 
would  follow,  that  if  the  grantor  died  during  the  term,  his 
executor  might  recover  in  ejectment  against  the  heir ;  a  result 
inconsistent  with  that  leaning  in  favour  of  the  heir  which  is 
attributed  to  the  law.  The  phrase  <<  by  a  kind  of  subtraction 
of  the  inheritance,'*  cited  from  Bacon,  is  peculiar,  and  at  least 
ambiguous ;  it  does  not  seem  inapplicable  to  an  estate  descend- 
ible to  the  heir  for  a  limited  term.  See  Sidney  v.  Miller,  Coo.  206. 
See  also  Sugden's  edition  of  Gilbert  on  Uses,  p.  165,  in  note.] 
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bkt.  v.  was  void  ^  For  as  a  remainder  it  could  not  take 
uonsofiia^,  offect ;  a  remainder  being  a  remnani  of  an  estate 
"St^l^^  ^^  lands  or  tenements  expectant  upon  a  particular 
^^^  '^  estate « ;  and  as  a  condition  it  was  void,  for  no 
^m  ^T^  person  can  take  advanta^  of  a  condition  but  the 
co^oD  ^^  grantor  and  his  heirs  ^  But  it  is  established  now 
law.  beyond  controversy,  that  limitations  of  the  above 

nature  may  take  effect  by  way  of  use. 

The  principle  seems  to  have  been  acknow- 
ledged at  a  very  early  period.  In  Brooke's  Abridg- 
ment ^  it  is  admitted,  that  if  a  man  make  a  feoff* 
ment  in  fee  to  the  use  of  W.  and  his  heirs,  until 
A.  pays  a  certain  sum  to  W.,  and  then  to  the  use 
of  A.  and  his  heirs ;  the  use  is  first  executed  in 
W.  by  the  statute ;  but  when  A.  pays  the  money, 
the  use  upon  such  payment  shifts  from  W.,  and 
vests  in  A.  But  in  that  case  (which  was  deter- 
mined before  the  rule  was  clearly  settled,  that  all 
future  or  springing  uses  must  be  served  out  of 
the  seisin  of  the  grantees,)  it  was  said,  that,  to 
avoid  all  doubts,  A.  should  enter  in  the  name  of 
the  feoffees,  and  in  his  own  name. 

So  where  a  fine  was  levied  to  the  use  of  A.  and 
his  heirs,  if  R.  should  not  pay  a  certain  sum  to 
A.  at  an  appointed  time,  and  if  he  should,  then  to 

*  See  Co.  Litt.  18,  a.     Seymor*s  case,  10  Co.  97,  b.     1  Salk. 
231,  pi.  9.  Dyer,  83,  a.  1  Co.  65,  b.  10  Mod.  423.  Plowd.  29. 
'  Co.  Litt.  143,  a.     See  Fearae,  1 1,  9th  ed. 
'  Doctor  and  Stud.  Dial.  2,  c. 20, 21.  Perk.s.831.  Litt.  8. 347. 
^  Bro.  Feoff,  al.  Uses,  pL  30,  cites  6  Ed.  6,  B.  N.  C,  pi.  423. 
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the  use  of  A.  for  life,  remainder  to  the  use  of  R.    skt.  v. 
in  fee ;  upon  the  payment  of  the  money  it  was  uiJlJul^ 
held,  that  the  uses  would  change  according  to  the  "^i^*^! 
limitation  *.  *•*«  ^^  *•»• 

statute, 
which  differ 
from    the 

It  seems,  that  a  shifting  or  springinir  use,  after  ""^^  <>f  ^ 

^  *«='*=»  common 

a  previous  linutation  of  the  fee,  cannot  be  barred  ^w. 
by  the  cestuique  use  by  any  kind  of  conveyance.  ^J2JJ*"„JJ, 
Thus,  if  land  be  given  to  the  use  of  A.  and  his  »ft«'  •  i>°»»- 

*='  tation  of  the 

heirs»  untQ  B.  pay  him  10^.,  and  then  to  the  fee,  can  be 

barred. 

use  of  B. ;  A.  cannot  bar  this  contingent  use  ^ 
A  contingent,  or  shifting  use,  in  this  respect 
differs  from  a  contingent  remainder,  which  may 
be  destroyed:  but  it  agrees  with  an  executory 
devise  after  a  previous  devise  of  the  fee,  as  it 
was  determined  in  Pells  v.  Browne '.  However  ^ 
if  a  man  covenant  to  stand  seised  to  the  use 
of  himself  in  fee  until  marriage,  and  then  to 
the  use  of  himself  and  his  intended  wife  and 
the  heirs  of  his  body,  with  remainders  over; 
he  may  before  marriage  destroy  the  future  or 
contingent  uses,  by  making  a  feoffinent  in  fee,  in 
tail,  or  for  life,  upon  a  good  consideration,  and  with^ 

*  See  Spring  v,  Caesar,  1  Roll.  Ab.  415,  pi.  12. — For  other 
iostanoet  of  springing  uses  after  a  previous  limitation  of  the  fee, 
I  must  refer  to  the  cases  of  Harwell  v,  Lucas,  Moor.  99,  and 
Eari  of  Kent  v.  Steward,  Cro.  Car.  358. 

*  Lloyd  V.  Carew,  Prec.  Cha.  72.  Pig.  Rec  184.  Palm.  132, 
135.    Vide  Bro.  Feoff,  al.  Uses,  pi.  50,  B.  N.  C.  187. 

*  Cro.  Jac,  590.     1  Eq.  Ab.  187. 

'  Wood  V.  Reignold«  Cro.  Eliz.  764,  765,  $54.  Cases  col- 
lected in  note  to  pi.  4.  22  Vin.  225,  and  pi.  1,  224.  See  also 
Gflb.  Uses,  125. 
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skt.  y.    out  notice ;  but  a  lease  for  years  would  not  destroy 
tion"ofi!ti.  it*  although  it  would  bind  the  future  use». 

and  ereation 
of  legal  et- 

tatet  by  the      ^g  j^^y  recoucilc  the  last  case  to  the  preceding 
which  differ  rule  in  this  manner ;  if  the  seisin,  out  of  whidi 

nom    toe 

ndea  of  the  thc  Springing  or  future  use  is  to  arise  be  destroyed, 
i»w.  the  fiiture  use  cannot  take  eflFect :  therefore,  if  A. 

covenant  to  stand  seised  to  the  use  of  such  a  wife 
as  he  shall  hereafter  marry,  until  the  marriage 
the  use  results  to  himself  in  fee,  and  it  is  out  of 
his  seisin  that  the  use  to  the  wife  must  arise : 
now,  if  he  destroy  that  seisin  before  the  use  comes 
in  esse^  the  use  consequently  cannot  be  served  \ 
But  if  A.  mal^e  a  feoffinent  to  B.  in  fee,  to  the  use 
of  C.  in  fee ;  but  if  D.  pay  so  much  money,  then 
to  A.  in  fee ;  here,  if  C.  (who  has  the  legal  estate 
since  the  statute)  mal^e  a  feofifaient,  suffer  a 
recovery,  or  levy  a  fine,  the  use  to  A.  is  not  barred 
from  taking  effect ;  because  that  shifting  use  is 
served  out  of  the  seisin  of  B.,  the  feoffee^  and  not 
out  of  the  estate  of  cestuique  use.  But  it  appears 
to  me,  that  if  in  this  case  B.  (the  feoffee)  should 
join  with  C.  in  making  a  feoflOnent,  the  seisin,  or 
scintilla  juris,  of  B.  would  be  completely  destroyed, 
and  in  that  case  no  future  use  could  arise  to  A. 
Indeed,  if  it  is  admitted  that  there  is  a  possibility 
of  seisin  remaining  in  the  feoffee,  to  serve  the  con- 
tingent uses,  it  will  follow  that  it  may  be  destroyed 
by  release  or  feoffinent. 

'  See  Boold  v,  Wynston,  Cro.  Jac.  168.  Sed  oontra,  semb. 
Barton's  case,  Moor.  742,  as  to  the  lease  for  years. 

'  The  case  in  B.  N.  C,  137,  which  is  contra,  is  denied  to  be 
law.     2  Sid.  96. 
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Brenf  8  case  '  was  in  effect  thus :  R.  B.  made  a    Sect.  t. 
feofiftnent  to  the  use  of  himself  and  D.,  his  wife,  '^^^^^^ 
for  their  lives,  with  remainder,  if  R.  B.  survives  •"<•««»''»>' 
D^  to  the  use  of  such  woman  as  R.  B.  should  *»^  ^^  *^« 

statute, 

afterwards  marry,  for  her  jointure ;  remainder  to  i'**^^**  ?^' 
the  use  of  J.  S.  in  fee,  «!••  of  the 

common 
law. 

J.  S.  and  the  feoffees,  with  the  consent  of  R.  B., 
join  in  a  feoffbuent  to  other  uses ;  and  then  R.  B. 
levies  a  fine  to  the  same  uses,  and  marries  a 
second  wife. 

The  question  was,  whether  the  contingent  use 
to  the  second  wife  was  not  destroyed  by  the  feoff- 
ment of  J.  S.  and  the  first  feoffees  ?  It  appears, 
that  the  point  was  not  judicially  determined :  but 
in  Dillon  v.  Freine,  Poph.  76,  Anderson  says, 
**  And  for  Brenfs  case,  I  have  always  taken  the 
better  opinion  to  be,  that  the  wife  cannot  take  in 
the  case  for  the  mean  disturbance,  notwithstand- 
ing the  judgment,  which  is  entered  thereupon, 
which  was  by  the  assent  of  the  parties :"  and  in 
Woodliff  V.  Drury  ^  which  was  the  case  of  a  feoff- 
ment before  marriage,  to  the  use  of  the  feoffor 
and  his  intended  wife  after  the  marriage,  and  the 
heirs  of  their  bodies  (no  use  having  been  limited 
until  the  marriage) ;  all  the  justices  held,  *'  that 
although  the  feoffor  be  seised  in  fee  until  the 
J*i»rriage,  yet  by  the  marriage  the  new  use  shall 
arise,  if  there  be  no  act  in  the  meantime  to  de* 
stroy  the  future  use,  as  in  Chudle/s  case/' 

'  ]  7  Eiiz.  2  Leon.  U.    Dyer,  339,  pi.  4S.  '  Cro.  Eliz.  439. 
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skt.  v.        The  argument  in  Penot's  case  ^  appears  to  me 

tioni^^,  very  satisfiictory ;  "  a  disturbance,  which  will  im- 

^^^  «!  pede  the  future  use,  ought  to  arise  on  the  part  of 

TlZi'"^  thefeoflfees;  m  if  an  aUen  is  enfeoffed  to  a  use ^ 

^m  thif*  ^P^^  office  found,  the  use  is  destroyed  per  11  Regin. 

roles  of  the  DyeT,  fol.  283,  in  the  case  of  the  King  v.  Jasper; 

^^'  or  if  one  who  had  conunitted  treason  or  felony 

is  enfeoffed  to  uses,  and  afterwards  is  attainted, 

the  use  is  destroyed^:  and  that  was  the  case  of 

Francis  Throckmorton^    who  was  attainted  for 

treason  in  the  26th  Eliz. :  he  was  conuzee  in  a 

fine  to  the  use  of  Mrs.  Scudamore,  his  sister,  for 

her  jointure,  and  that   was  after  the  treason 

committed,  but  before  the  attainder;  and  after 

his  attainder,  his  sister  sued  to  the  queen,  who 

granted  to  her  the  land  by  the  advice  of  Moti- 

sieur  Plowden^  et  divers  autres  de  grand  learning 

in  le  leyr 

''  So  if  the  feoffees,  before  the  future  use  shall 
arise,  disable  themselves  from  being  seised  of  the 
land  by  ihexr  feoffinent ;  as  in  Chudle/s  case." 

''  And  so  17  Eliz.  Dyer,  340,  {Brenffs  case), 
where  the  use  was  lunited  to  such  woman  as  he 
should  marry,  and  before  marriage  he  requires 
his  feoffees  to  maJce  another  feoffinent  over:  in 
these  cases  the  future  use  is  prevented  {pvent)  by 
the  opinion  of  the  greater  part  of  the  judges  who 
argued  the  case  of  Dillon  v.  Freine." 

'  Moor.  368,  890, 391,  pi.  506.     36,  37  Eliz. 

*  Bacon,  Uses,  59.  *  lb.  58,  59. 
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^  And  80  it  6eCT[is»  if  the  feoffees  had  been  barred    skt.  v. 
of  seisin  by  collateral  warranty,  or  the  like.*"  ^  Ji?!^ 

and  croation 
•f  legal  e»- 

(7.)  It  is  a  maxun  of  the  common  law,  that  ^^^^  ***• 
every  remainder  must  be  limited,  so  as  to  await  ^^  ^ 
the  determination  of  the  particnlar  estate,  before  '^•^  "^  ^ 

*^  common 

it  can  take  effect  in  possession  ^.    Therefore,  if  an  v^^^- 
estate  be  limited  to  a  person  in  tail,  or  for  life,  9^****^ 
with  a  condition  for  maldne  it  cease  upon  an  "^  ^> .' 
erent  which  may  happen  before  its  regular  deter-  JJl}**^''''^);^ 
mination,  this  condition  is  void:  for  it  cannot  ^^ 
operate  as  a  remainder,  for  the  reason  just  stated ; 
and  as  a  condition  to  vest  the  subsequent  limita- 
tion by  the  entry  of  the  grantor,  it  can  have  no 
effect;  for  supposing  tiie  grantor  to  enter  for  a 
condition  broken,  such  entry  would  avoid  the  first 
livery  5  and  of  course  destroy  the  remainder,  which 
was  created  by  that  livery.     But  it  is  now  dear, 
that  if  a  seisin  in  fee  be  limited  to  J.  S.  to  the  use 
of  A.  in  tail,  or  for  life,  provided  that  if  B.  return 
from  Bome,  then  the  lands  shall  remain  to  the  use 
of  C  in  fee ;  the  limitation  to  C.  will  vest  in 
abridgmoAt  of  the  estate  limited  to  A.  ® 


it  appears  to  me,  however,  that  limitations  of  or  the  dia- 
the  nature  just  mentioned,  which  operate  so  as  to  tween^ahift^ 
determine  the  preceding  particular  estate,  before  !!^n^u!^D? 
its  regular  expiration,  can  be  effected  without  the  **°******'*^ 
aid  of  springing  or  shifting  uses,  and  that  by  a 
species  of  limitation,  which  is  not  properly  a 

'  Ptowd.  24.     Fearae,   14,  261,  262  (9th  ed.)     Cogaa  v. 
Cogan,  Cro.  Eliz.  360.  '  See  2  Leon.  16. 
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sccT.y.  remainder,  nor  condition,  but  which  is  distin- 
SJJrfaX  guished  by  the  name  of  a  conditional  limitation^: 
rf^iJ^li!  an  expression  and  idea,  as  Mr.  Douglas  has  in  my 
utotij»ythe  opinion  properly  said*,  originally  adopted  to 
frSm**  thf"  ®vade  the  necessity  of  the  entry  by  the  heir  for 
niiei  of  die  tho  puTposo  of  taldug  advantage  of  the  defeazance 

commoii 

^^-  of  a  prior  estate.   In  order  to  distinguish  between 

springing  uses  and  conditional  limitations,  I 
must  observe,  that,  where  Hie  grantor  parts  with 
the  whole  fee,  and  limits  the  use  upon  the  seisin 
so  transferred  to  B.  in  tail,  or  for  life,  until  C'a 
return  from  Rome,  and  tiien  to  the  use  of  C,  &c ; 
this  limitation  to  C.  is  termed  a  springing  or 
shifting  use.  But  where  the  grantor  only  parts 
in  the  first  instance  with  an  estate  less  than  the 
fee,  the  estate  so  created  may  be  defeated  by  a 
conditional  limitation ;  and  upon  the  determina- 
tion of  it,  the  next  subsequent  estate  immediately 
become  vested  without  entry  or  claim  ^  But  in 
these  cases  it  is  necessary  to  use  words  of  limita- 
tion ;  which  words  ^  are,  quam  diUy  dummodo,  dum, 
qtumsqtie,  durante ;  whereas^wordQ  of  condition  nre^ 
sub  conditione,  ita  quod^  si  contingat,  proviso.  If 
words  of  condition  are  inserted,  then  the  particular 
estate  cannot  cease  without  entry  by  the  grantor 
or  his  heirs. 

Thus,  if  there  be  tenant  for  life,  with  remainder 
in  fee,  upon  condition  that  tenant  for  life  (being  a 

•  See  Reeves,  vol.  iv.  509,  610.     Plowd.  27,  32,  84,  414. 

>  Dougl.  Rep.  727,  note  1.     See  Shep.  Touch.  150. 

'  Co.  Litt  214,  b.        '  Mary  Portington's  case,  10  Co.  41, 
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feme  sole)  should  continue  unmarried,  and  she  swt.  t. 
afterwards  marry;  though  the  heir  of  the  grantor  tioMofisei. 
may  enter,  yet  by  such  entry  he  defeats  the  re-  of'^i^**^'! 
mainder  *.  But  if  an  estate  be  granted  to  A.  so  ^^^^^  ***• 
long  as  she  shall  continue  unmarried  ^  or  to  A.  j;^^**  ^ 
for  liflBy  si  tarn  diu  in  pura  viduitate  viveret  ^  and  ™^*'  ''^  ***• 

•^  •^    '  *  '  common 

the  remainder  be  granted  to  B. ;  upon  the  mar-  ^^' 
riage  of  A.,  her  estate  determines  by  the  nature 
of  its  limitation^  and  the  remainder  to  B.  imme- 
diately takes  effect '.    So  if  a  gift  be  made  in  tail 

•  W.Jones,  58.     See  abo  Plowd.  29. 

•  W.  Jones,  58. 

•  Co.  Litt.  214,  b. 

'  See  2  Black.  Com.  155.  W.  Jones,  58,  in  Foy  v,  Hynde, 
5  Yin.  63,  pi.  13,  and  note.  Mr.  Fearne  considers  the  limitation 
over  as  a  renuundery  and  not  as  a  conditional  limitationy  p.  428, 
9th  ed. 

[According  to  Fearne,  the  true  point  of  distinction  between 
such  conditional  limitations  over,  as  are,  and  such  as  are  not 
remainders,  in  the  strict  sense  of  the  word,  is  this :  the  former 
are  limited  to  commence  when  the  first  estate  is  by  the  very 
nature  and  extent  of  its  originul  limitation  to  expire  or  deter- 
mine (of  which  the  case  in  the  text  is  an  instance) ;  whereas, 
the  latter  are  limited  so  as  to  be  independent  of  the  measure  or 
extent  originally  given  to  the  first  estate,  and  to  take  effect 
in  possession  upon  an  event  which  may  happen  before  the 
regular  determination  to  which  the  first  estate  is  liable  from 
the  nature  of  its  original  limitation,  and  so  as  to  rescind  it. 
And  he  adds,  that  conditional  limitations  are  so  called  to 
distingubh  them  on  the  one  hand  from  conditions,  of  which 
only  the  grantor,  or  his  heir,  can  take  advantage ;  and,  on  the 
other,  from  remainders,  in  the  strict  and  proper  sense  of  the 
word. 

But  though  limitations  of  a  certain  description  are  by  some 
considered  to  be  within  the  definition  of  a  remainder,  whilst 
others  distinguish  them  as  conditional  limitatious  (which  may  be 
regarded  as  a  mere  differeuce  of  nomenclature),  there  is  no 
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sicT.  V.    to  A.,  wpon  eondUiony  that  if  C.  return  from  Rome, 

till.  !?^  i^  slu^  thenceforth  immediately  remain  to  B. ;  in 

rf^i^'^r  *^  ^^ase  the  limitation  over  can  never  take  eflBect 

t^^j  tho  1^  1^  remamder ;  because  the  estate  tail  caimot 

Sm^tiif"  ^^^^^e  without  an  entry  by  the  grantor  or  his 

nUes  of  the  heirs,  whlch  entry  would  defeat  the  remainder  ^ 

^'^'  But  if  a  feofifhient  be  made  to  A.  and  the  hen-s  of 

his  body  untU  G/s  return  from  Rome,  and  after 

C.'s  return,  to  B.  in  £90 ;  here,  upon  G/s  return, 

the  limitation  to  B.  will  vest  ^. 


But  when  limitations  operate  by  way  of  shifting 
or  secondary  uses,  they  take  effect  whether  the 
words  which  cause  their  taking  effect  be  words 
of  limitation  or  condition  ^  ThuS{,  where  a  fine 
was  levied  to  the  use  of  B.  in  fee,  upon  condition 
that  he  should  pay  A.  (who  was  the  conuzor)  4^. 
per  annum,  and  in  de&ult  of  payment  to  the  use 
of  A.  for  life ;  it  was  said,  that  as  this  was  limited 
to  the  conuzor,  it  was  a  condition ;  but  if  it  had 
been  limited  to  a  stranger,  it  would  have  been  a 
good  springing  tcse  upon  the  non-performance  of 

dispute  as  to  the  test  of  their  vaiidity :  if  they  are  Mmited  to 
commence  when  the  preceding  estate  deterarincs  by  the  very 
nature  of  its  limitation  (as  in  the  instance  given  in  the  text), 
they  may  be  valid  even  in  conveyances  at  common  law ;  bat  a 
limitation  to  take  effect  in  possession,  upon  an  evcat  wlueh  may 
happen  before  the  first  estate  determines  by  the  nature  of  ils 
original  limitation,  can  only  be  good  in  wills  or  oonveyanoes  to 
uses.] 

'  Co.  Litt.  2I4»  b.    W.  Jones,  58.     Plowd.  4ia 
*  W.  Jones,  58.     Sed  vide  Shep.  Touch.  121,  contra.     But 
the  authorities  there  cited  do  not  support  his  position. 
'  See  2  Leon.  16. 
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the  coiidition  *•  To  prore  this,  the  case  of  Brace-  8w?r.  v. 
bridge  was  cited  *  which  so  far  as  relates  to  the  SL  rf^iS^, 
present  point  was,  that  A.,  seised  of  the  reversion  "^^*i 
of  some  lands,  granted  them  to  B.  and  C,  and  ^^^  ^ 
their  heirs*  upon  condition  to  paja certain  snm  on  ^^  ^ 
a  particular  day ;  and  in  default  thereof  to  stand  ^^  «^  ^ 

^  •'  common 

seised  to  certain  uses.    De&ult  was  made  in  pay-  i»w. 
ment,  and  it  was  held,  that  by  virtue  of  the 
statute  27  Hen.  8,  c.  10,  the  use  was  divested  out 
of  tiie  grantees. 

Where  an  estate  is  limited  to  the  use  of  A.  in 
fee-simple,  subject  to  a  springing  use,  no  act  of 
A.  can  destroy  it,  as  I  have  before  observed ;  but 
where  an  estate  tail  is  limited,  and  a  secondary  Toumt  in 
or  shifting  use  is  limited  upon  it,  the  tenant  in  !^^^ 
tail  may  by  recovery  bar  the  limitation  over*. 
Therefore,  it  is  said,  **  If  tenant  in  tail  be  with  a 
limitation  so  long  as  such  a  tree  shall  stand,  a 
common  recovery  will  bar  that  limitation  ^.^ 

*  Smith  V.  Wairea,  Cro.  Eliz.  688. 
'  Moor.  99,  pL  243.     S.  C.  by  the  name  of  Harwell  v.  Lucas, 

1  Leon.  264,  pL  355.     S.C.  2  Leon.  221,  pi.  281    and  113. 
S.  C.  22  Vin.  251,  H.  a.  pi.  3,  and  note. 

Page  V.  Hay  ward,  2  Salk.  570.  Vide  1  Lev.  35.  1  Sid.  102. 
See  Feanie»  428  (9th  ed.)  [Recoveries  have  been  abohahed  by 
the  Stat.  3  &  4  WilL  4>  c  74 ;  but  the  observations  in  the  text  will 
eq«aUj  apply  to  the  mode  of  assuraoce  substituted  by  that  act] 

*  In  the  case  oi Benson  v. Hodson,  1  Mod.  111. 
[Where  a  secondary  or  shifting  use  is  limited  upon  a  prior 

estate  which  is  void,  the  secondary  or  shifting  use  will  not  be 
accelerated,  but  will  fail  also.      See  Robinson  o.  Hardcastle, 

2  T.  R.  24L    2  Bro.  C.  C.  22.     Beard  v.  Westeott,  5  Bam.  St 
Aid.  802.    Lomas  v.  Wright,  2  Mylne  &  Keene>  775.    So  where 
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Of   limiU- 
tion*  of  uaM| 
tnd  creation 
of  legal  es- 
tates bj  the 
statute, 
which  differ 
from    the 
rules  of  the 
common 
law. 

Of  shifting 
or  secondary 
uses   arising 
upon  the  ex- 
ecution  of 
powers. 


(8.)  I  have  noticed  such  shifting  or  springing 
uses  as  take  effect,  or  arise,  upon  an  event  pro* 
vided  for  by  the  deed,  in  which  the  original  limi- 
tations, intended  to  be  defeated  thereby,  are 
created.  But  there  is  a  species  of  shifting  or 
future  use,  which  arises  from  the  act  of  some 
agent  or  person  nominated  in  the  deed ;  and  this 
is  called  a  use,  arising  from  the  execution  of  a 
power.  Every  power  of  this  kind  is  a  power  of 
revocation,  and  new  appointment;  for  the  new 
uses  and  estates  created  under  the  appointment, 
must  necessarily  (as  to  the  extent  of  such  ap- 
pointment) revoke,  defeat,  or  abridge  the  uses, 
which  existed,  and  were  executed,  previously 
to  the  new  limitation  ^  Sometimes  an  express 
power  of  revocation  is  limited  prior  to  the  power 
of  appointing  new  uses.  But  this  is  never  neces- 
sary. 


Powers  of 
appoint- 
ment. 


Powers  of  appointment  are  adopted  under 
various  circumstances,  and  they  may  either  by 
the  express  provision  of  the  deed  precede,  or  be 
reserved  after,  the  limitation  of  uses  intended  to 
be  executed  subject  to  such  powers.     Thus  an 


preceding  limitations  by  appointment  under  a  power  are  void, 
subsequent  limitations,  though  within  the  power,  are  also  void. 
Routledge  v,  Dorril,  2  Ves.  J.  357.  But  where  the  subsequent 
limitation  of  the  use  would  take  effect  as  a  remainder,  and  not 
by  way  of  secondary  or  shifting  use,  it  seems  that  the  use  would 
result  during  the  prior  void  estate  only,  and  that  the  subsequent 
limitations  would  take  effect  Carrick  v.  Errington,  2  P.  W. 
361.    5B.  P.  C.  391. 

*  See  2  Vem.  511.    Moor.  61U 
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estate  may  be  conveyed  to  J.  S.  and  his  heirs,    sect.  t. 
to  such  uses  as  A.  shall  appoint,  and  in  de-  tionsofife".. 
fault  of  appointment,  and   subject   thereto,   to  "^^^^'^^^ 
the  use  of  A.  and  his  heirs  \    But  it  is  imma-  f^^Jj  ^^* 

which  differ 

'  An  appointment  under  a  power  of  this  kind  would  overreach  ^^^  ^  ^j,^ 
the  claim  of  the  wife  of  the  appointor  to  dower.     See  Ray  ».  common 
Pang,  5  Bam.  &  Aid.  561.  ^''^' 

[In  the  case  of  Doe  dem.  Wigan  v.  Jones,  10  Bam.  &  Cress. 
459,  it  was  held  that  where  an  estate  had  been  limited  to  such 
uses  as  A.  B.  should  appoint,  and  in  the  meantime  to  A.  B.  for 
life,  &c,  a  judgment  which  had  attached  on  the  estate  limited 
to  A.  B.,  was  defeated  by  an  appointment  under  the  power. 
Bat  now  by  the  act  I  &2  Vic.  c.  110  (ss.  11,  Id,  &  19),  a 
judgment  registered  as  therein  mentioned  is  made  a  legal  lien  and 
also  an  equitable  incumbrance  upon  all  estates  over  which  the 
party  against  whom  it  is  entered  up  has  any  disposing  powers 
exercisable  without  the  assent  of  any  other  person  for  his  own 
benefit.  However,  by  the  subsequent  act  2  &  3  Vic.  c.  1 1,  s.  51, 
no  judgment,  although  duly  registered,  is  to  have  any  greater  effect 
as  against  purchasers  and  mortgagees,  without  notice,  than  it 
would  have  had  previously  to  the  first-mentioned  act;  and  by 
the  still  later  act,  3  &  4  Vic.  c.  82,  s.  2,  the  judgment  must  be 
registered,  to  affect  a  purchaser  or  mortgagee  even  with  notice. 
Thus,  in  order  to  prevent  an  appointment  from  having  the  effect 
aseribed  to  it  in  Wigan  v.  Jones,  there  must  be  both  registration 
of  the  judgment  and  notice  of  it  to  the  party  taking  under  the 
appointment.  Neither  the  registration  alone,  nor  the  notice 
alooe,  would  be  sufficient  Notice,  however,  may  be  proved  by 
slight  circumstances.  On  this  point  see  Jones  v.  Smith,  1  Hare, 
43,  and  the  cases  there  cited. 

Under  the  act  3  &  4  Will.  4,  c  105,  the  ordinary  limitations 
in  bar  of  dower  would  be  ineffectual  in  the  case  of  a  widow  who 
had  been  married  subsequently  to  the  1st  of  January,  1834,  the 
husband  having  made  no  disposition  in  his  lifetime,  or  by  his 
will :  bat  such  a  widow  will  not  be  entitled  to  dower  out  of  any 
land  absolutely  disposed  of  by  her  husband  in  his  lifetime,  or  by 
his  will  (s.  4) ;  nor  out  of  any  land  of  the  husband  where  in  the 
deed  by  which  such  land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  it  shall  be  declared  that  his  widow  shall  not  be 

VOL.  I.  M 
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sbct.  v.  terial  ®  whether  the  power  actually  precedes,  or 
rion.^if  i^..  comes  after,  the  limitation  of  the  use  to  A.  and 
^^1^^^  his  heirs.  In  a  case  ^  where  an  estate  was  limited 
ute.  by  the  to  ^YxQ  use  of  H.  R.  and  his  heirs,  and  to  such 

sUtule, 

which  differ  ^ggg  3^3  1j0  should  appoint  by  will,  Lord  Hard- 
niies  of  the  ^icke  thouffht,  that  the  word  and  must  be  under- 

Rommon  " 

>»''•  stood  disjunctively  for  the  word  or^  in  order  to 

comply  with  the  intention  of  the  parties.     But 
if  a  feoflEinent,  or  lease  and  release,  be  made  to 


entitled  to  dower  out  of  such  land  (s.  6).  In  consequence  of 
the  provisions  of  this  act,  the  old  dower  uses  wiU  be  gradually 
abandoned ;  but  it  will  be  desirable  still  to  retain  the  limitadon 
to  such  uses  as  the  purchaser  shall  appoint,  owing  to  the  effect 
of  an  appointment  under  this  power  in  defeating  judgments 
entered  up  against  the  purchaser. 

There  is  no  analogy  with  respect  to  this  operation  of  the 
appointment,  between  a  Judgment  debt  and  a  Crown  debt.  The 
ground  of  the  decision  in  Wigan  v.  Jones  was,  that  a  judgment 
is  a  proceeding  in  mmdim ;  a  voluntary  chaise  would  operate 
either  in  exercise  or  in  derogation  of  the  power  pro  ton/o.   Now, 
in  the  case  of  the  crown,  it  is  the  debt  itself,  and  not  the  pro- 
ceeding by  which  payment  is  enforced,  that  creates  the  charge 
upon  the  land.     This  is  by  the  common    law,  per  curtwn 
scaccarii^  which  makes  the  law  in  such  cases.    See  the  Attorney- 
General  o.  Sir  Geo.  Sands,  Hardres,  495.     Even  land  over 
which  the  crown  debtor  has  a  mere  power  of  revocation  for  his 
own  benefit,  may  be  extended  for  the  debt  hj  virtue  of  the 
royal  prerogative.     Sir  Ed.  Coke's  case,  2  Roll.  294.     See  also 
the  acts  38  Hen.  8,  c.  89,  and  Id  Eliz.  c.  4,  the  former  giving 
to  obligations  and  specialties  to  the  crown  the  effect  of  a  statute 
staple,  (which  was  a  voluntary  security  for  a  debt,  binding  on 
the  debtor's  lands  under  27  Edw.  3,  c.  9).     But  now  by  statute 
2  &  d  Vic.  c.  11,  s.  8,  a  debt  due  or  liability  incurred  to  the 
crown  o^er  the  pasting  of  that  act,  does  not  bind  a  purchaser  or 
mortgagee  unless  it  be  indexed  in  the  Court  of  Common  Pleas.] 

•  See  4  Term  Rep.  181. 

'  Dobbins  «.  Bowman,  3  Atk.  408. 
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J.  S.  and  his  heirs,  to  the  use  of  J.  S.  and  his    skt.  v. 
heirs,  with  a  power  of  revocation  reserved  there-  uons^o^u^. 
upon,  such  power  is  void ;  because  J.  S.  is  in  by  *?^i^'^^" 
the  common  law  \  *f*f  ."J^^  ^"^ 


which  differ 
from    the 
roles  of  the 
common 
law. 


In  conveyances  to  purchasers,  the  estate  is 
sometimes  conveyed  to  the  purchaser  and  his 
heirs,  to  such  uses  as  he  shall  appoint  by  deed  or 
will,  and  in  default  of,  and  subject  to,  such  ap- 
pointment, to  the  use  of  the  purchaser  and  his 
heirs.     It  is  conceived  that  a  power  of  appoint-  power  re- 

.  J  X    1-  •       ji       j»  "L      served  upon 

ment  so  reserved  cannot  be  exercised ;  for,  sub-  a  legai  estate 
ject  to  the  power,  the  purchaser  is  in  by  the  molXw!™ 
common  law ;  and  it  does  not  appear  to  me,  that 
the  reservation  of  the  power  before  the  limitation 
to  the  purchaser,  can  make  any  difference  between 
this  and  the  case  stated  by  Sir  Edward  Coke.  A 
modem  writer  ^  to  whom  the  profession  is  in- 
debted for  several  valuable  works,  seems  to  think, 
that  in  this  case,  in  order  to  preserve  the  power, 
and  to  effectuate  the  intention  of  the  parties,  the 
releasee  would  be  deemed  to  be  in  under  the 
statute  of  uses.  It  would  be  difficult,  however, 
to  support  that  construction  either  upon  principle 
or  authority. 

That  upon  a  conveyance  to  A.  and  his  heirs,  to 
the  use  of  him  and  his  heirs,  A.  would  take  in 

'  Co.  Litt  237,  a.     Shep.  Touch.  525.     [And  see  Doe  v. 
Paanngbam,  6  Barn.  &  Cress.  305.] 
'  Sttgd.  on  Pow.  vol.  i.  162,  6th  ed. 

m2 
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skt.  v.  the  course  of  possession  by  the  common  law,  and 
tioni"flt«,  ^o*  ^y  *hi®  Statute  of  Uses,  is  a  point,  I  appre- 
"^i^**^  hend,  settled  beyond  controversy  ^  In  Gwam 
ta^^y  the  j^Q^  Ward  V.  Roe  *,  a  reversion  was  conveyed  by 
which  differ  flng  ^Q  \^^  conuzee  and  his  heirs,  to  the  use  of  the 

from    the 

rales  of  the  couuzec  aud  his  heirs ;  and  the  conuzee  brings 

common  ^ 

^"^^  debt  against  the  lessee :  and  it  was  objected,  that 

no  attornment  of  the  lessee  was  alleged,  as  it 
ought  to  have  been, ''  because  the  plaintiff  came 
in  by  the  common  law,  and  not  by  the  Statute  of 
Uses — quodfuit  c(mcessum'' 

0 

In  the  case  of  Lord  Altham  v.  the  Earl  of  An- 
glesey (Gilb.  Rep.  in  Ch.  17),  it  is  expressly  stated, 
that  if  a  fine  be  levied  to  a  man  and  his  heirs,  to 
the  use  of  him  and  his  heirs,  in  this  case  he  i^all 
take  by  the  common  law,  and  not  by  way  of 
use :  and  the  same  doctrine  is  stated  in  Long  v. 
Buckeridge,  1  Strange,  111,  and  by  Bacon,  63. 

The  seisin  transferred  to  the  grantee  being 
clothed  with  the  limitation  of  the  use,  there  was 
no  ulterior  equitable  interest  known  previously 
to  the  Statute  of  Uses :  for  the  conveyance  to  the 
grantee  gave  the  possession  to  him  at  the  com- 
mon law,  and  the  declaration  of  the  use  to  him 
invested  him  with  the  most  extensive  beneficial 
interest  then  existing.  Any  ulterior  limitation  or 
declaration  of  a  use,  or  trust,  is  an  equitable  in- 

*  [See  Doe  v.  Passingham,  ubimpraf  accordingly. ^ 
'  Salk.  90.     Ante,  89,  90. 
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terest,  arisen  from  the  construction  upon  the    Sect.  v. 
Statute  of  Uses,    It  is  not  the  use  which  existed  ^00.'!? u!!^. 
previously  to  that  statute.  o? "^le^*^^ 

tates  bj  the 
•tetute. 

The  question  therefore  is,  whether  a  power  of  "^^^  ^^^*^ 
reyocation  and  new  appointment    can    operate  ™^««  «^  *^« 

*  *  *  common 

upon  a  legal  estate  perfected  at  the  common  law  ?  i*w. 
The  authority  of  Sir  Edward  Coke  is  decisive  * : 
"In  case  of  a  feofl&nent  or  other  conveyance, 
wherehy  the  feoflfee  or  grantee  is  in  by  the  com- 
mon law,  such  a  proviso  were  merely  repugnant 
and  void."  The  author  of  the  Touchstone  ®,  by 
way  of  illustration  of  the  case  stated  by  Coke, 
says,  "  As  where  A.  doth  enfeoff  B.  and  his  heirs, 
to  the  use  of  B.  and  his  heirs : "  but  the  writer 
to  whom  I  have  alluded  seems  to  think  that 
Coke  had  no  such  case  in  contemplation,  but 
aQuded  to  a  feoffment  at  common  law,  and  not 
by  way  of  use.  If  there  be  any  meaning  at  all  in 
the  observation,  he  could  have  contemplated  no 
other  case.  K  a  feoffment  be  made  to  A.  and  his 
heirs,  it  is  necessary,  in  order  that  he  may  obtain 
the  l^al  estate  at  the  common  law,  that  there 
should  be  either  a  declaration  of  the  use  to  him, 
or  a  consideration  paid  by  him  to  prevent  a 
resulting  use  to  the  grantor ;  so  that  although  a 
grantee  may  still  have  a  legal  estate  at  the  com- 
mon law,  the  rule  is  grounded  upon  the  practice 
and  construction  of  uses;  and  it  is  to  be  pre- 
sumed that  Sir  Edward  Coke,  who,  in  the  case 

»  Co.  Litt  237,  a.  •  525. 
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sscT.  V.  stated,  was  explaining  the  operation  of  the  Sta- 
dJn.^?i!l^,  tute  of  Uses,  understood  the  principles  upon 
^'^1^'^^'',"  which  a  legal  estate  was  created  at  the  common 

tatet  by  the   i^^ 

which  differ 
from    the 

rules  of  the      jt  jg  howcver   contended,  that   the   grantee 

common  ^ 

i*"^-  having  the  use  partially  limited  to  him,  may,  in 

some  cases,  take  the  legal  estate  by  the  statute, 
and  not  at  the  common  law ;  that  this  construc- 
tion is  adopted  to  give  effect  to  the  intention  of 
the  parties ;  and  that  the  principle  of  constructiou 
may  be  extended  to  the  case  under  consideration. 
If  indeed  intention  is  to!  be  allowed  at  all  upon 
the  construction  of  a  deed,  it  must  be  confined  to 
those  cases  where  the  grantee  to  uses  takes  only 
a  joint  or  partial  estate  under  the  limitation,  the 
remaining  use  being  limited  to  a  third  person; 
for  in  these  cases,  the  use  being  limited  to  a 
certain  extent  to  a  third  person,  the  words  of  the 
statute  are  satisfied ;  and  courts  of  justice  may 
possibly,  in  such  cases,  think  it  proper  to  mould 
the  whole  limitation  under  the  statute,  so  as  to 
meet  the  intention  of  the  parties.  But  if  a  con- 
veyance be  made  to  A.  and  his  heirs,  to  the  use 
of  him  and  his  heirs,  it  can  never  be  a  question 
of  intention,  whether  A.  takes  a  legal  estate  by 
the  statute,  or  at  common  law.  He  takes  it  at 
the  common  law  by  a  positive  rule  of  law,  not 
raised  from  intention,  but  operating  sometimes 
even  against  it,  as  in  the  case  of  a  conveyance 
unto,  and  to  the  use  qf^  A.  and  his  heirs,  to  the  use 
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of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs ;  scct.  v. 
ID  which  the  intention  of  the  grantor  would  be  S!!os^o?u!I^ 
manifest,  that  B.  should  take  the  legal  estate,  for  *" ^^*^^ 
otherwise  he  could  not  be  a  trustee  for  C. ;  yet  ^^^^^  ^*** 
clearly  the  legal  estate  would  vest  in  A. ;  and  it  "^^  ^ 
would,  no  doubt,  be  the  same,  notwithstanding  "**"  «^  ^^ 

C7    common 

the  grantor  had  by  a  subsequent  declaration  ex-  ^^• 
pressed  his  intention  that  B.  should  take  the 
legal  estate.  In  truth,  this  and  the  case  stated 
by  Sir  Edward  Coke  appear  to  me  to  t)ie  grounded 
upon  the  same  established  rule; — ^that  a  use 
cannot  be  limited  to  arise  out  of  the  estate  of  a 
cestuique  use,  taking  the  l^;al  estate  at  the  com- 
mon law ;  that  a  use  cannot  be  limited  upon  a 
use,  although  the  first  use,  being  limited  to  the 
grantee,  is  not  a  use  within  the  statute^;  and 
the  two  cases  cannot  in  principle  be  distinguished. 
In  the  one  case,  the  estate  is  conveyed  to  and  to 
the  use  of  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs ;  and  in  the  other,  to  and  to  the  use  of  A. 
and  his  heirs,  subject  to  a  power  of  appointment 
reserved  to  B. ;  and  if,  in  the  case  first  mentioned, 
the  use  to  B.  cannot  be  executed  in  consequence 
of  the  seisin  of  A.  being  clothed  with  the  use 
limited  to  him,  upon  what  principle  can  the  ap- 
pointee of  B.  in  the  second  take  a  legal  estate  ? 
Upon  what  rational  distinction  can  the  appointee 
acquire  a  legal  estate  under  the  limitation,  effected 
by  the  exercise  of  the  power,  when,  if  the  same 
limitation  had  been  included  in  the  deed  itself, 

'  See  this  point  before  stated,  89. 
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Skct.y.    he  would  merely  have  taken  an  equitable  in- 

Of  limita.      forpaf  8  ? 

aud  creatioa 
of  legal  et- 

ItatitoT  ****  ^  anticipate  an  observation  upon  this  mode  of 
from*"  thf"  reasoning.  It  may  be  said,  that  if  a  conveyance 
ruici  of  the  i)Q  made  unto  (not  to  the  use  of )  A.  and  his  heirs, 

common  \  /  ' 

^^^^  to  the  use  of  B.  and  his  heirs,  to  the  use  of  C.  and 

his  heu*s»  although  the  use  to  C,  being  limited  by 
the  same  conveyance,  cannot  be  executed  by  the 
statute,  because  it  is  limited  to  arise  out  of  the 
estate  of  cestuique  tise,  yet  by  the  exercise  of  a 
power  of  appointment  reserved  by  the  convey- 
ance, the  appointee  may  take  a  legal  estate.  The 
rule  of  law  would  be  correctly  stated ;  but  the 
application  of  it  to  the  case  which  I  have  men- 
tioned would  be  erroneous ;  for  by  the  exercise 
of  the  power,  the  use  would  arise  out  of  the  seisin 
of  A.,  not  previously  clothed  with  a  use.  The 
analogy  would  be  preserved  by  stating  the  case 
thus :  K  in  a  conveyance  to  A.  and  his  heirs,  to 
the  use  of  B.  and  his  heirs,  a  power  of  appoint- 
ment is  reserved  either  to  A.  or  B.,  but  so  worded 

'  [The  distinction  drawn  by  Sir  Edward  Sagden  is  this :  Id 
the  first  case,  the  use  being  vested  in  A.,  the  use  to  B.  is  a  use 
upon  a  use,  and  therefore  void  ;  in  the  last  case,  A.  takes  a  seisin 
and  a  use,  but  the  use  is  subject  to  the  power,  and  is  during  the 
existence  of  the  power  executed  sub  modo  only ;  that  is,  subject 
to  open  and  let  in  the  estate  created  under  the  power.  When 
the  power  is  executed,  the  use  appointed  takes  effect  as  if  pro- 
perly limited  in  the  deed  creating  the  power ;  therefore  the  use 
arises  out  of  the  original  seisin  of  A.,  and  defeats  instead  of 
deriving  its  essence  from  the  tue  limited  to  A.  See  Sug.  Powers, 
vol.  i.  p.  166,  6th  ed.] 
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that  the  use  to  take  effect  under  the  exercise  of    sbct.  y. 
the  power  is  to  arise  out  of  the  legal  estate  of  B.,  SL^onlL, 
and  not  out  of  the  seisin  of  A.,  the  appointee  'f"^!^*^^" 
under  the  power  would  not  take  a  legal  estate,  ^^J^  **** 
because  the  use  limited  to  him  would  arise  out  of  7****^**  i^' 

from    the 

the  estate  of  B.,  the  ceslniiqtie  use.    What  differ-  ""^"  ®^  ^^ 
ence  can  be  discovered  between  the  limitation  of  ^"r- 
a  use  under  a  power  to  arise  from  the  estate  of 
cestuique  use  having  the  legal  estate  by  the  sta- 
tute, and  from  the  estate  of  cestuique  use  having 
the  legal  estate  at  the  common  law  ^  ? 

'  [Sir  Edward  Sugden,  in  his  work  upon  Powers,  combats 
the  above  arguments,  and  comes  to  a  different  conclusion  from  the 
author.     In  the  6th  edit.  (Sug.  Pow.),  vol.  i.  p.  168,  Sir  Edward 
Sugden,  after  stating  his  opinion,  "  that  in  the  case  under  dis- 
cussion  the  statute  would  be  attracted,  and  consequently  the 
power  would  be  good,"  proceeds  to  say,  that  since  these  observa- 
tions were  published  it  has  been  decided,  that  "  the  power  is,  in 
the  disputed  case,  well  raised  ;*'  and  for  this  he  refers  to  More- 
ton  V.  Lees,  C.  P.,  Lancaster,  March  Ass.,  1819:  case  reserved 
and  argued  before  Lord  Chief  Baron  Richards  and  Mr.  Baron 
Wood,  at   Serjeant's  Inn.      Under  aU  the  circumstances,  Mr. 
Sanders  did   not  consider  that  the  case   of  Moreton  tr.  Lees 
amounted  to  a  conclusive  and  satisfactory  settlement  of  a  point 
which  has  been  open  to  so  much  doubt,  and  the  subject  of  so 
much  discussion.     Time  has,  however,  now  lent  its  sanction,  and 
added  authority  to  the  case :  for  the  decision  has  remained  in 
force,  and  appears  never  to  have  been  judicially  questioned,  down 
to  the   present  period.     That  the  opinion  of  Sir  Edward  Coke, 
whoae  authority  is  so  much  relied  on  in  the  text,  was  in  favour  of 
the  yierw  advocated  by  the  author,  is  by  no  means  clear.     In  Co. 
Litt.  248,  a.  the  following  case   is   cited  from  Dyer,  Id  Eiiz. 
foL  298,  299.    Tenant  in  capite  maketh  a  feoffment  in  fee  to  the 
oae  of  ihefeoffiBe  and  his  heirs,  until  the  feoffor  pay  100/.  to  him 
or  his  heirs ;  the  feoffee  dieth,  his  heir  within  age :  the  king 
hath  wrardship  of  the  body  and  the  land :  but  if  the  feoffor  pay 
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sicT.  y.  In  most  modem  marriag&^settlements,  powers 
^on^^,  of  selling  and  exchanging  are  limited  to  the  re. 
«d  ^tion  leasees ;  and  powers  of  leasing  \  jomtu^mg^  and 
tetot  by  the  limiting  terms  for  raising  portions  for  younger 
which  diffsr  children  ^  are  reserved  to  the  tenants  for  lives. 

from    the 

roles  of  the  All  thesc  powcrs,  by  whatever  words  they  are 

common  x  •/  ^ 

lAw.  created,  take  effect  by  way  of  limitation  of  the 

use  out  of  the  original  seisin  of  the  feoffees^  or 
releasees. 

Powers  of  leasing  were  frequent  soon  after  the 
Statute  of  Uses.  In  a  case,  42  Eliz.  ^  a  power  of 
leasing  is  mentioned  as  a  common  thing ;  and  it 
is  there  said,  that  the  words  usual  in  such  powers 
were  to  make  leases  or  demise  for  twenty-one 
years,  or  three  lives ;  which  words  should  be  un- 
derstood to  limit  the  use ;  and  that  if  a  lease 
should  be  made  in  the  words  of  a  demise^  it 
should  enure  as  a  limitation  of  the  use  for  the 
term.  It  is  observable,  that  the  most  early  pre- 
cedents of  leasing  powers  enable  the  party  to 

the  100^.,  the  wardship  is  divested  both  for  the  body  and  the  land. 
Neither  Coke  nor  Djer  could  have  regarded  this  case  as  one  of 
a  common  law  condition ;  for  the  former  adds,  *<  and  so  it  is  in 
case  of  a  condition ;"  and  the  latter  expressly  states,  that  upon 
payment,  the  feoffee  and  his  heirs  should  stand  seised  to  the  use 
of  the  feoffor  and  his  heirs.  Neither  is  it  the  case  of  a  condi- 
tional limitation,  since  the  feoffor  had  parted  with  the  whole  fee. 
See  p.  157,  ante.] 

^  See  the  form,  Appendix  III. 

•  Appendix  IV. 
'  Appendix  V. 

*  Moor,  611.    See  Leaper  r.  Wroth,  cited  6  Co.  38,  a.    Cpo. 
Eliz.  5.     1  Leon.  35. 


common 
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hose  or  demise^ \  but  the  lease  being  nothing  smt. v. 
more  than  a  limitation  of  the  use,  the  words  SIJ^L^ 
aathorising  it  should  be  limit  and  appoint  by  way  "*i"7^^ 
of  lease  or  demise ;  and  yet  the  old  form  of  leas-  *•*«■  ^y  ^ 
ing  powers  is  in  this  respect  still  preserved  in  the  jr****^  ^®* 
most  approved  modem  precedents.    I  find,  how-  miw  of  tb« 

comi — 

ever,    among    Bridgeman's   precedents,    several  i*w. 
powers  of  this  kind,  in  which  the  words  limit  and 
appoint  are  expressly  used  ^. 


Sir  Edward  Coke  states  ^,  that  powers  of  revo- 
cation in  voluntary  settlements  were  frequent  in 
his  time.  Thus,  if  a  man  seised  in  fee,  for  the 
advancement  of  his  blood,  covenanted  to  stand 
seised  to  the  use  of  himself  for  life,  with  re- 
mainder over,  he  would  annex  a  power  of  revok- 
ing those  uses.  These  powers,  however,  when 
reserved  to  the  grantors  or  ovmers  of  estates, 
were,  like  the  voluntary  conveyances  in  which 
they  were  reserved,  made  fraudulent  as  against 
purchasers,  by  the  27th  Eliz.  c.  4  ^      General 

*  See  We9t^8  Sjmb.  s.  275.     1  Leon.  35. 

*  See  2  Bridg.  Cony.  12,  17,  98,  &c.  So  also  as  to  powers  of 
jomtoring,  Ibid.  14, 17,  &c.  '  Co.  Litt.  237,  a. 

*  '<  And  be  it  farther  enacted  by  the  authority  aforesaid,  that 
if  aoj  person  or  persons  have  heretofore,  sithence  the  beginning 
of  the  queen's  majesty's  reign,  that  now  is,  made,  or  hereafter 
shall  make,  any  oonveyance,  gift,  grant,  demise,  charge,  limitation 
of  use  or  uses,  or  assurance  of,  in,  or  out  of  any  lands,  tene- 
ments, or  hereditaments,  with  any  clause,  provision,  article,  or 
condition  of  revocation,  determination,  or  alteration  at  his  or 
their  wiQ  or  pleasure  of  such  conveyance,  assurance,  grants, 
limitations  of  uses  or  estates  of,  in,  or  out  of  the  said  lands. 
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8«cT.  V.  powers  of  revooation  have  been  long  since  dis- 
u^ni^of  1^  used  in  settlements,  because,  even  when  restrained 
"**i^'!^-  ^y  *^®  consent  of  trustees,  it  has  been  doubted 
toiM^y  the  whether  they  are  not  within  the  provision  of  that 
which  'diflRBT  statute  ^    A  power  was  then  introduced  into  set- 

from    the  *■ 

ruiet  of  the  tlcmeuts,  whercby  the  prior  uses  were  revoked,  in 

ooniiiion 
law. 

tenements,  or  hereditamentSy  or  of,  in,  or  out  of  any  part  or 
parcel  of  them  contained  or  mentioned  in  any  writing,  deed,  or 
indenture  of  such  assurance,  conveyance,  grant,  or  gift ;  (2.)  and 
afler  such  conveyance,  grant,  gift,  demise,  charge,  limitation  of 
uses,  or  assurance,  so  made  or  had,  shall  or  do  bargain,  sell, 
demise,  grant,  convey,  or  charge  the  same  lands,  tenements,  or 
hereditaments,  or  any  part  or  parcel  thereof,  to  any  person  or 
persons,  bodies  politic  and  corporate,  for  money  or  other  good 
consideration  paid  or  given  (the  first  conveyance,  assurance,  gift, 
grant,  demise,  charge,  or  limitation,  not  by  him  or  them  revoked, 
made  void,  or  altered  according  to  the  power  and  authority 
reserved  or  expressed  unto  him  or  them  in  and  by  the  said  secret 
conveyance,  assurance,  gift,  or  grant) ;  (3.)  that  then  the  said 
former  conveyance,  assurance,  gift,  demise,  and  grant,  as  touch- 
ing the  said  lands,  tenements,  and  hereditaments,  so  after  bar- 
gained, sold,  conveyed,  demised,  or  charged  against  the  said 
bargainees,  vendees,  lessees,  grantees,  and  every  of  them,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall,  or 
may  lawfully  claim  anything,  by,  from,  or  under  them,  or  any 
of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void,  frus- 
trate, and  of  none  effect  by  virtue  and  force  of  this  present  act." 
See  Shep.  Touch.  64. 

'  See  2  Bac.  Ab.  607,  and  Duller  v.  Waterhouse,  T.  Jones,  94. 
3  Co.  82,  b.  [The  cases  cited  appear  to  establish  this  distinc- 
tion, that  where  the  party  whose  consent  is  required  is  evidently 
nominated  by  and  under  the  influence  of  the  settlor,  and  such, 
consent  consequently  amounts  to  no  real  check  upon  the  exercise 
of  the  power,  the  case  is  within  the  statute ;  but  not  so,  where 
the  imposition  of  the  restraint  is  a  bona  fide  and  substantial  one. 
And  see  Lavender  v.  Blackstone,  3  Keb.  526,  752.] 
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case  the  grantor  should  first  settle  other  lands  of    scct.  v. 
equal  value  to  the  same  uses.    This  power,  as  ^J^  "o"  mm 
Mr.  Booth  observes  \  was   found    inconvenient,  "^  «"*'^«n 

'  *    of  legal   e»- 

because  few  people  are  in  circumstances  to  buy  ^JJ*"  J^  *^® 
new  estates,  till  they  have  sold  their  old  ones.  r*>»«^  ^}^^ 

*^  from    the 

The  modem  power  of  selling  and  exchanging,  ^les  of  the 

common 

which  is  reserved  to  the  releasees,  answers  every  i^^- 
purpose  \ 

So  early  as  the  time  of  Bridgeman's  practice,  a  PHonty  of 
doubt  seems  to  have  prevailed  as  to  the  priority  ^^^' 
and  effect  of  powers  of  the  above  kind  with 
reference  to  each  other,  when  contained  in  the 
same  settlement ;  and  he  therefore  introduced  a 
clause '  in  settlements,  declaring,  ''  that  every 
of  the  said  jointures,  leases,  grants,  limitations, 
and  estates,  shall  take  effect  and  stand  good, 
according  as  the  said  jointures,  leases,  grants, 
Innitations,  and  estates,  shall  in  priority  of  time 
be  made,  one  before  the  other,  by  force  of  any  of 
the  powers  or  provisoes  aforesaid."  The  qualifi- 
cation»  however,  so  far  as  I  have  been  able  to 
ascertain,  appears  to  have  been  subsequently 
omitted  in  most  approved  forms ;  thereby  leaving 
the  effect  of  the  powers  to  the  construction  of 
law :  but  of  late  years  it  has  not  been  unusual  to 
insert  a  proviso,  declaring,  1st,  that  the  power  of 

'  See  opinion  at  the  end  of  Hill,  Shep.  Touch. 

■  See  Appendix  VI. 

■  1  Bridg.  Conv.  219.  See  2  Bridg.  Conv.  18, 102.  [On  the 
qaeatioD  of  priority  of  powers,  see  Sag.  Pow.  vol.  ii.  46,  6th  ed. 
See  also  Bringloe  v.  Goodaon,  4  Bing.  N.  C,  726.] 
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s«cT.  V.  leasing  shall  take  precedence  of  the  power  of 
tioDs^ofuX  selling  and  exchanging,  unless  executed  subse- 
^\^^Z  quently  to  it,  in  point  of  time ;  2dly,  that  the 
toiM^y  tb«  pQ^^  0f  gelling  and  exchanging  shall  overreach 
l^t  tbf*'  every  other  power,  although  subsequently  exer- 

^^mon  ****  ^^^^  *^  P^^^*  ^^  *"^®  5  ^^^  ^^1^  that  in  all  other 
^*'<'-  cases,  the  powers  shall  take  effect  according  to 

the  exercise  of  them  in  priority  of  time. 

Considering  the  nature  and  objects  of  powers 
of  leasing,  jointuring,  charging  for  younger  chil- 
dren's portions,  and  selling  and  exchanging,  I 
cannot  satisfactorily  discover  the  necessity  or  pro- 
priety of  any  explanatory  declaration  as  to  their 
priority ;  and  it  is  to  be  feared  that  these  clauses 
have  tended  to  create  doubts  where  none  ought 
to  have  existed,  and  even  to  raise  an  erroneous 
opinion  as  to  the  effect  of  appointments  made 
under  the  powers ;  for  certainly  it  cannot  be  con- 
sidered as  an  invariable  rule,  that,  in  the  absenoe 
of  an  express  declaration,  the  uses  to  arise  under 
the  execution  of  the  powers  will  take  effect  ac- 
cording to  the  priority  of  execution. 

The  powers  of  jointuring  and  charging  for 
younger  children's  portions  are  introduced  with  a 
view  to  benefit  the  inmiediate  objects  of  the  set- 
tlement, by  making  a  provision  for  those  claiming 
under  them  as  wives,  or  children.  By  the  exercise 
of  the  power  of  leasing,  or  of  selling  and  exchang- 
ing, the  use  is  limited  to  a  purchaser,  who  is  not 
an  immediate  object  of  the  settlement.    The  uses 
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limited  under  the  exercise  of  the  former  powers  8«rr.  v, 
must  be  considered  as  limitations  originally  con*  uons^oTutM, 
tained  in  the  settlement,  ifor  the  benefit  of  the  ''f^^'^Z 
objects  of  it ;  but  the  estates  created  by  the  latter  f^Jj  '^^ 
must  necessarily,  as  to  the  extent  of  such  estates,  J^"^  ^^^^ 
overreach  the  limitations  of,  and  virtually  super-  ™^^  °^  *^* 

'  •'         -^  common 

sede,  the  settlement  itself.  ^'''*^- 


The  avowed  object  of  a  power  of  selling  is  to 
enable  the  donee  of  it  to  convey  to  a  purchaser  a 
title  complete  against  the  immediate  objects  of 
the  settlement,  and  those  claiming  under  them 
either  as  volunteers,  or  upon  the  consideration  of 
marriage. 

If  a  sale  or  exchange,  made  xmder  the  execu*- 
tion  of  a  power,  revokes  a  jointure  or  provision 
for  younger  children,  made  by  the  settlement 
itself,  it  must,  for  the  same  reason,  overreach  a 
jointure  or  provision  created  by  the  exercise  of 
a  power  contained  in  such  settlement.  There  is 
no  rational  distinction  between  the  cases.  In 
each,  the  jointure  or  charge  will  be  secured  upon 
the  estate  to  be  purchased  or  acquired  in  lieu  of 
the  estate  sold  or  exchanged.  Then  with  refer- 
ence to  the  powers  in  each  of  the  two  classes 
above  mentioned :  first,  when  powers  are  reserved 
to  a  tenant  for  life,  of  leasing,  selling,  and  ex- 
changing, and  of  charging,  not  as  a  provision  for 
younger  children,  but  for  raising  a  sum  of  money 
for  his  own  use»  the  use  or  estate  appointed  by 
either  of  these  powers  would  vest  in  the  appointee 
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SicT.  ▼.  in  possession ;  and  no  subsequent  act  of  the  tenant 
tiins^Lf  LX  ^^^  ^®  could  defeat  his  own  previous  appointment 
"fx^Z  '^  favour  of  a  purchaser.  If  the  subsequent 
"tZ^  the  eould  defeat  the  previous  appointment,  the  ap- 
l^m  thif"  P^^iiitee  under  the  previous  appointment  would 
Tuiw  of  the  not  take  an  estate  in  possession,  accordinpr  to  the 

common  *  " 

i«w.  express  purport  of  the  appointment  *•    Secondly, 

if  powers  of  jointuring  and  charging  for  younger 
children's  portions  are  reserved  to  a  tenant  for 
life,  the  priority  of  the  execution  of  the  uses 
under  those  powers  should  be  determined  by  the 
usage  in  limiting  those  estates  by  the  settlement 
itself,  by  which  the  presumed  objects  of  the  par- 
ties may  be  inferred ;  and  therefore  a  jointure 
under  a  power  should  precede  a  charge  made  by 
the  same  tenant  for  life  for  younger  children's 
portions,  notwithstanding  the  latter  may  be  ex- 
ecuted previously  in  point  of  time :  and  although 
the  jointure  be  made  upon  a  second,  and  the 
charge  created  upon  a  first  marriage. 

Admitting  the  propriety  of  expressly  declaring 
the  intention  of  the  parties,  both  of  the  qualifica- 
tions which  I  have  above  noticed  are  imperfect 
and  erroneous.  The  following  plan  seems  less 
objectionable :  in  the  power  of  sale,  the  releasees, 
or  the  tenant  for  life,  may  be  empowered  to  revoke 
the  uses  limited  by  the  settlement,  and  whidi 
may  be  limited  by  the  exercise  of  any  of  the 
powers  therein  contained,  except  any  lease  made 

*  See  Goodright  v.  Cator,  Doug.  477. 
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under  the  power  of  leasing,  and  subject  and  with-  snrr.  y. 
out  prejudice  to  any  sale  or  mortgage  which  shall  ^llni^lf  «^ 
then  have  been  actually  made  in  consequence  of  ^^j^^j^! 
the  exercise  of  any  of  the  powers ;  and  in  the  ***••  ^y  **"• 
power  authorising  the  tenant  for  life  to  charge  for  "^^^  J*^ 
younger  children's  portions,  it  should  be  expressly  «!••  of  ^^ 


common 


stated,  that  the  charge  made  under  the  power  law. 
should  be  subject  to  the  jointure  limited  by  virtue 
of  the  power  of  jointuring  reserved  to  the  same 
tenant. 

With  respect  to  the  different  kinds  of  powers,  Difiennt 
and  the  means  of  destroying  or  suspending  them,  'i:^J 
the  following  observations  occur. 

Powers  are  either  appendant,  or  in  gross,  or 
altogether  collateral^;  appendant,  when  the  ex- 
ercise of  them  is  in  the  first  instance  to  interfere 
withy  and,  to  a  certain  extent,  to  supersede  the 
estate  of  the  donee  of  such  power ;  in  gross,  when 
they  do  not  conunence  until  the  determination  of 
the  estate  of  the  donee ;  and  collateral,  when  the 
donee  has  no  estate  at  all  in  the  property  which 
18  the  subject  of  the  power. 

A  power  reserved  to  a  tenant  for  life,  to  make 
leases  in  possession,  is  appendant;  for  by  the 
exercise  of  it»  the  term  created  by  it  necessarily 
precedes  the  estate  of  the  tenant  for  life,  to  whom 
it  is  reserved.    A  power  to  a  tenant  for  life  to 

*  [Sug.  on  Pow.  YoL  i.  p.  43,  6th  ed.] 
VOI-.  I.  N 
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sicT.y.  jointure  is  a  power  in  gross;  for  the  jointure 
u^ni  rf*iX  created  by  it  must  necessarily  take  effect  after  the 
rf^^t^  death  of  the  particular  tenant. 

tfttM  by  the 
•tatute, 

fT5m\hf^  Where  an  estate  is  limited  to  the  use  of  A.  for 
^I^^  **"•  life,  with  remainders  over  to  other  persons,  and 
^^'  with  a  power  of  revocation  and  new  appointment 

reserved  to  A.,  this  power  is  both  appendant  and 
collateral.  It  is  appendant  as  to  the  estate  for 
life  of  A.,  and  collateral  as  to  the  estates  in  re- 
mainder. So,  if  the  use  had  been  limited  to  A. 
for  life,  with  remainder  to  B.  in  tail,  with  re- 
mainder to  A.  in  fee,  with  a  power  of  revocation 
and  new  appointment  reserved  to  A.,  the  power 
would  be  appendant  as  to  the  estate  for  life  of  A. 
and  his  remainder  in  fee,  but  collateral  to  the 
estate  tail  of  B. 

A  power  wholly  collateral  is  reserved  to  a  per- 
son having  no  legal  estate  in  the  property  settled  : 
as  where  an  estate  is  limited  in  strict  settlement, 
and  a  power  is  reserved  to  a  stranger  to  revoke 
the  existing  uses,  and  limit  new  ones. 

The  division  of  powers  into  three  classes  above 
mentioned  is  adopted  in  practice,  and  is  sufficient 
for  all.  purposes.  But  the  distinctions  are  not 
critically  accurate ;  for  all  powers  are  in  truth  in 
some  degree  collateral;  and  the  distinction  has 
been  raised  rather  to  denote  the  person  exercising 
the  power,  than  the  estate  made  subject  to  it,  and 
to  arise  under  its  execution.    Thus,  a  power  re- 
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served  to  a  tenant  for  life  to  make  leases  in  pos-    smt.  v. 
session,  although  appendant  to  his  own  life  estate,  tionsofLi, 
is  collateral  to  the  estate  of  the  person  next  in  "f^^^. 
remainder,  so  &r  as  it  arises  out  of  such  re-  ^t^^^*^* 
mainder.    The  terms  therefore  •*  appendant,"  and  "^^^  ^^ 
-  in  gross,"  arise  from,  or  in  consequence  o£  the  ^^^^  ^be 
estate  of  the  person  exercising  the  power ;  and  the  ^""^^ 
term  **  collateral,"  in  respect  of  the  estate  acted 
upon  by  the  power. 

In  practice,  the  cases  of  greatest  interest  arise  Deetnietion 
upon  the  destruction  of  these  powers ;  and  it  is  **  ^^^"' 
necessary  to  attend  to  the  above  observations,  in 
order   to   understand  the  grounds  upon  which 
powers  may  be  destroyed,  or  rendered  impossible 
to  be  exercised. 

With  respect  to  powers,  so  £eu-  as  they  are  ap- 
pendant, it  may  be  considered  as  a  principle,  that 
the  donee  of  a  power  shall  not  be  allowed,  by  the 
exercise  of  such  power,  to  defeat  any  charge, 
estate,  or  incumbrance,  which  he  himself  had 
previously  made  or  created ;  and  therefore,  if  a 
tenant  for  life,  having  a  power  of  leasing,  pre- 
viously conveys  his  legal  estate,  the  power  of 
leasing,  to  the  extent  of  such  conveyance,  will  be 
defeated  ^   So,  in  the  case  mentioned  of  an  estate 

*  [Where  a  tenant  for  life,  with  power  of  leasing,  grants  a  term 
of  jears  by  virtue  of  his  estate,  the  utmost  effect  of  this  demise 
isy  that  the  power  of  leasing  is  suspended,  so  far  as  regards  the 
lease  and  inierett  of  the  grantee  j  see  Bringloe  v.Goodson,  4  Bing. 
N.  C.  726.] 

n2 
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skt.  v.  being  limited  to  A.  for  life,  with  remainder  to  B. 
dL^of  at^  ^  ^^  ^th  remainder  to  A.  in  fee,  with  a  gene- 
rf^^^  ™1  power  of  revocation  reserved  to  A.,  if  A.  by 
tatet^y  the  j^^^  ^^^  roloaso,  not  executod  according  to  the 
ifWch  dwbr  fonns  required  by  the  power,  convey  to  C.  in  fee, 
rules  of  the  jj^  cannot  afterwards  exercise  his  power  as  to  his 

eommon  *^ 

^^'  own  life  estate,  and  his  remainder  in  fee ;  but  the 

power  will  remain  as  to  the  estate  tail  of  B. 

So,  the  usual  power  of  appointment  limited  to 
a  purchaser  to  prevent  the  dower  of  his  wife  from 
attaching  upon  the  estate,  must  be  considered  as 
a  power  appendant.  And  therefore,  if  the  pur- 
chaser afterwards  convey  the  fee  by  lease  and 
release,  or  any  other  conveyance,  without  having 
had  recourse  to  the  power,  the  power  is  extin- 
guished ^ 

In  Ren,  lessee  of  HaU  v.  Buckley,  Doug.  292, 
2d  ed.,  it  was  held,  that  if  a  tenant  for  life  convey 
his  legal  estate  for  life  merely  for  the  purpose  of 
letting  in  a  particular  charge,  this  will  not  destroy 
a  power  of  leasing  previously  reserved  to  him  ^. 

'  [  Ab  to  the  effect  of  bankruptcy  or  insolvency  on  a  power  in 
gross  vested  in  the  bankrupt  or  insolvent^  see  Badham  o.  Mee, 
7  Bing.  695.  I  Mylne  &  Keen,  32,  S.  C.  Hole  9.  Escott, 
2  Keen,  444.  4  Mylne  &  Craig,  187.  Jones  e.  Wiawood, 
10  Sim.  150.] 

'  C^^fi^'  ^ow.  vol.  i.  58,  6th  ed.,  and  the  older  ediUons  of  that 
work.  In  the  subsequent  case  of  Crawford  v,  Rankin  (or  LfOng  v. 
Rankin),  the  judgment  in  which  is  reported  in  Sugden  on  Powers^ 
vol.  ii.  p.  589  (6th  ed.),  it  was  held,  under  the  circumstances,  that  a 
power  of  leasing  given  to  a  tenant  for  life  might  be  legally  exercised 


common 
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But  the  authority  of  this  case  has  been  doubted,    sect.  ▼. 
So,  where  a  tenant  for  life,  with  a  power  appendant,  tion/l^uli., 
conveys  his  life  estate,  and  the  old  use  is  limited  to  "^iJ^*ii! 
him,  the  power,  it  should  seem,  is  not  destroyed.    JJJJJ^J^  ^^ 

which  differ 
Irom    the 

It  has  been  mentioned,  that  if  there  be  tenant  "»i««  ^f  **»• 

com 

for  life,  with  a  power  to  make  a  jointure  on  an  ^^ 
after-taken  wife,  or  to  make  a  lease  for  years,  to 
commence  from  his  death,  for  the  purpose  of 
raising  portions  for  his  younger  children,  the 
power,  in  each  of  these  cases,  is  in  gross.  ''  These 
powers,"  says  Lord  Hale  ^  "  may  by  apt  words  be 
destroyed  by  release ,  or  by  a  fine  or  feoffinent  \ 
which  carry  away  and  include  all  things  relating 

by  him,  notwithstanding  he  had  conveyed  away  his  life  estate.  And 
see  Hole  v.  Escott,  4  My.  &  Cr.  187,  and  the  cases  there  cited. 
The  result  of  these  cases  appears  to  be,  that  although  the  power 
b  not  extinguished,  it  cannot  be  exercised  in  derogation  of  a 
prerioos  conveyance  of  the  estate  to  which  the  power  is  append- 
ant, at  least  without  the  consent  of  the  alienee.  In  Long  v. 
Rankin  it  was  expressly  stipulated  in  the  conveyance  from  the 
tenant  for  life,  that  it  should  be  lawful  for  him  to  exercise  his 
power  of  leasing ;  and  if  the  power  could  be  exercised  (as  it 
was  held  it  might  be)  under  such  a  stipulation,  there  seems  no 
reason  why  it  might  not  also  be  exercisable  with  the  concurrence 
of  the  alienee  given  subsequently  to  the  conveyance  to  him. 

For  various  points  on  the  construction  of  powers  of  leasing, 
the  student  is  referred  to  Doe  dem.  Douglas  v.  Lock,  2  Adol.  & 
£L  705.  Rogers  v.  Humphreys,  4  Adol.  &  £1.  299.  1 1  Adol. 
&  EL  403.  Dayrell  v.  Hoare,  12  Adol.  &  £1.  356.  Rutland  v. 
Doe  dem.  Wythe,  5  Mee.  &  Wels.  688.] 

*  See  Edwards  v.  Slater,  Hard.  410, 416.  Penne  v.  Peacock, 
Ca.  Temp.  Talb.  41. 

*  So  by  recovery,  Saville  v.  Blackett,  1  P.  W.  777.  Note — 
the  power  in  that  case  is  erroneously  called  collateral;  whereas, 
according  to  the  distinction  before  mentioned,  it  was  in  grots* 
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sacT.  y.  to  the  land :  but  an  assignment  of  totmn  statum 
tioii"(rf!!tIt,  suum,  or  other  alteration  of  the  estate  for  life, 
"^^!r*^^  does  not  affect  such  power.''  Therefore,  if  a 
TuZil!  ^^  tenant  for  life  convey  by  lease  and  release,  or 
frSm**  thf "  bargain  and  sale  in  fee,  he  does  not  destroy  a 
rules  of  the  power  iu  oToss  rcserved  to  him :  for  it  is  the  na- 

common  ^  •' 

i*w.  ture  of  these  conveyances  to  pass  only  what  the 

tenant  might  lawfully  convey. 

In  2  Roll's  Abr.  263,  pL  2,  it  is  said,  that  if  an 
estate  be  limited  to  A.  for  life,  with  remainders 
over,  and  with  a  power  for  A.  to  revoke  the  uses 
and  limit  new  ones,  and  if  A.  make  a  lease  for 
life,  the  power,  as  to  the  fee,  is  suspended.  (Snape 
V.  Turton ;  and  see  Clarke  v.  Phillips,  1  Vent.  42. 
Carth.  24.  2  Keb.  552).  Hence  it  has  been  in- 
ferred, that  if  the  tenant  for  life,  in  a  similar  case, 
convey  his  life  estate  by  lease  and  release,  or  bar- 
gain and  sale,  such  conveyance  will  suspend  or 
defeat  the  power.  But  the  authorities  cited  do 
not  warrant  this  conclusion.  They  go  only  to 
this  extent :  that  if  A.,  tenant  for  life,  with  a 
power  of  revocation  and  new  appointment,  make  a 
lease  for  Itfe^  the  lease  would  suspend  the  exercise 
of  the  power  of  revocation ;  and  this  determina- 
tion may  be  supported,  I  apprehend,  upon  prin- 
ciple ;  for  it  may  be  assumed,  that  the  lease  was 
made  for  the  life  of  the  lessee,  and  not  of  the 
lessor ;  and  it  may  be  assumed  that  the  lease  was 
made  by  feofihient,  which  was  at  that  tinnie  the 
usual  mode  of  conveying  the  freehold  by  way  of 
lease.    Now  the  lease  might  continue,  in   point 
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of  duration,  beyond  the  life  of  tlie  lessor,  and  sicr.  v. 
being  made  by  feofflment,  it  may  be  considered  as  tiomoTuJ.. 
haying  displaced  the  reversion,  out  of  which  the  ^*^i^**ei^ 
use  to  be  created  by  the  power  was  to  arise.  But  ^^^^^J  ^"^ 
it  is  different  if  A.  by  bargain  and  sale,  lease  and  Jj^^  '^ 
release,  or  grant  at  common  law,  conveys  his  life  ™^^^  **** 
estate ;  for  neither  of  these  conveyances  displaces  ^^' 
the  estates  in  remainder. 


With  respect  to  a  power  collateral ;  as  where  a 
feoffment  is  made  in  fee  by  A.  to  uses,  with  a 
proviso  that  if  B.,  a  stranger,  shall  revoke,  the 
uses  shall  cease,  the  donee  of  the  power  cannot 
release  it,  and  a  fine  levied  or  feoflftnent  made  by 
him  will  not  extinguish  it:  for  the  person  to  be 
benefited  under  the  exercise  of  the  power  does 
not  claim  the  estate  fi*om  or  under  the  donee,  but 
under  the  original  settlor.  But  if  the  donee  of 
the  power  in  this  case  should  acquire  the  fee- 
simple  of  the  estate,  the  power  would  become 
unnecessary,  and  would  be  consequently  extin- 


But  when  a  collateral  power,  as  a  power  of 
and  exchanging,  is  reserved  to  the  releasees 
or  grantees  to  uses,  there  is  supposed  to  be  a  scin^ 
tilla  juriSy  or  possibility  of  seisin,  remaining  in 
them  to  serve  the  use  arising  under  the  execution 
of  the  power :  and  it  should  seem  that  the  power 
may  be  defeated  by  the  previous  release  or  extin- 
guishment of  the  possibility  of  seisin.  The  de- 
struction of  this  scifUiUa  juris  occasioned  one  of 
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Sect.  v.  thc  objectloiiB  to  the  title  in  Wheate  v.  Hall  ^ :  for 
tiont'lTlit^,  Sir  Martin  Foulkes,  to  whom  the  legal  estate  was 
^i^**^  devised  by  the  will  of  Maximilian  Western,  jointly 
.uTutcf  *"•  with  Charles  Callis  Western,  was  surviving  re- 
^o^  ttf^  l^^i'S^  to  uses  under  the  settlement  of  1793,  and 

^■^-  of  the  settlement  of  1805  \ 

In  the  case  of  Willis  v.  Shorrall  *,  Lord  Hard- 
wicke  held,  that  a  power  vested  in  a  stranger  to 
limit  a  term  of  years  for  raismg  a  sum  of  money 
upon  a  certain  event,  could  not  be  destroyed  by  a 
fine  levied  by  the  person  who  claimed  the  lands 
subject  to  the  power;  and  indeed,  it  may  be 
stated  as  a  general  rule,  that  the  destruction  of  a 
power,  if  it  be  capable  of  being  destroyed,  must 
proceed  from  the  donee  of  it,  and  not  from  the 
owner  of  the  estate  subject  to  its  operation ;  for 
it  would  be  absurd  that  the  act  of  the  person, 
whose  estate  is  to  be  overreached  by  the  exercise 
of  the  power,  and  not  being  the  donee  of  it»  should 
be  competent  to  destroy  a  power,  which,  in  its 
original  creation,  was  intended  to  supersede  such 
estate.  This  seems  to  be  clear  in  principle ;  but 
Holt,  C.  J.  in  Page  v.  Hayward,  2  Salk.  570,  hav- 

»  17Ve8.80. 

'  {In  Roper  v.  Halifax  (post,  186,)  the  releasees  to  uses  under 
the  settlement  of  1788,  joined  in  the  conveyance  to  the  uses  of 
the  deeds  of  the  20th  and  21st  December  1811 ;  but  the  power 
of  selling  and  exchanging  reserved  to  them  by  the  settlement  of 
1788  was,  under  the  circumstances,  held  not  to  be  thereby 
destroyed.] 

*  1  Atk.  474. 
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ing  stated  generally  his  opinion,  that  a  recovery  bkt.  v. 
will  bar  a  condition  or  limitation  collateral  to  the  uL^^ut^ 
estate  tail,  for  the  destruction  of  which  it  is  ^^i,^*iS^ 
suffered,  it  has  been  contended,  that  a  recovery  ^^^  *^* 
will  destroy  a  power  originally  reserved  with  a  "^^  ^ 
view  to  defeat  such  estate  taQ.    But  a  recovery  ™^"  **^  ^ 

•^    common 

has  the  effect  of  barring  a  collateral  condition  or  ^^' 
limitation,  on  the  principle  that  it  bars  all  re- 
mamders  expectant  upon  it ;  but  it  cannot  affect 
a  use  precedent  to  the  estate  tail,  of  which  the 
recovery  is  suffered ;  for  the  recoveror  comes  in, 
as  of  the  estate  of  the  tenant  in  tail,  and  subject 
to  all  charges  to  which  it  is  subject,  and  to  all 
limitations  preceding  it. 

The  &Uacy  of  the  argument  consists  in  con- 
sidering the  springing  use  under  a  power,  as  a 
limitation  or  remainder  determining  or  narrowing 
the  limite  of  the  estate  tail :  but  the  use  arises 
upon  the  exercise  of  the  power  by  the  effect  of, 
or  under,  the  original  settlement.  For  instance, 
if  instead  of  creating  a  lease  or  jointure  under 
the  power,  the  lease  or  jointure  had  been  created 
by  the  settlement,  it  would  be  dear  that  a  reco- 
very by  a  tenant  of  an  estate  tail  subsequent  to 
the  lease  or  jointure,  could  not  destroy  such  lease 
or  jointure. 

Every  power,  so  fiEir  as  it  is  collateral,  takes 
effect  as  a  springing  use  under  the  conveyance  by 
which  the  power  is  reserved,  superseding,  or  over- 
reaching, the  estates  to  which  it  is  collateral.    It 
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skct.  v.  does  not  properly  determine  an  estate,  like,  a 
^^^^  remainder  or  conditional  limitation,  bnt  it  substi- 
rf^^t^  tutes  another  estate  in  lien  of  it  Suppose  lands 
totes  by  the  limited  to  the  use  of  A.  for  life,  with  remainder 

statute,  ' 

fr^if  thif^  *^  ^'  ™  *^»  remainder  to  C.  in  fee,  subject  to  a 
rules  of  the  proviso,  that  if  a  certain  act  be  done  within  the 

common         ^ 

I*''*  compass  of  A.'s  life,  the  uses  limited  to  B«  and  C. 

should  cease,  and  in  lieu  thereof  the  use  should  be 
to  D.  in  fee :  it  could  scarcely  be  contended,  that 
any  act  by  the  tenant  in  tail  could  defeat  this 
springing  use.  It  would  not,  in  the  sense  in 
which  the  expression  is  used,  determine  the  estate 
tail  of  B.,  but  it  would  prevent  its  taking  effect  in 
possession.  It  would  substitute  another  estate, 
in  lieu  of  the  estate  tail.  A  use  taking  effect 
under  a  power  to  be  exercised  by  A.  is,  in  sub- 
stance, the  same  thing. 

The  late  case  of  Roper  v.  Halifax  ^  determined 
in  June  1817,  in  the  Common  Pleas,  has  confirmed 
the  above  observations.  In  that  case,  by  inden- 
tures of  lease  and  release,  dated  the  7th  and  8th 
March  1788  (being  articles  executed  previously  to 
the  marriage  of  Miss  Catherine  Castle  with  Ed- 
ward Bouverie,  Esq.),  it  was  agreed,  that  certain 
freehold  estates  in  Suffolk,  Miss  Castle's  property, 
should  be  conveyed  by  her  to  John  Thomas  Batt 
and  Everard  Fawkener,  Esqrs.,  their  heirs  and 
assigns,  to  the  uses  following ;  (viz.)  to  the  intent 
that  the  said  Catherine  Castle,  during  the  joint 

'  [Reported  also  ia  8  TauDtcn,  845.] 


uBeS) 
and  creation 


CHAP,  n.]  Stat.  27  H.  8,  c.  10.  187 

lives  of  herself  and  the  said  Edward  Bouverie,    sbct.  v. 
might  receive  a  rent^harge  of  300/.  by  way  of  ^JJif  " 
pin-money ;  and  subject  thereto  to  the  use  of  ^\^ 
Frederick  Robinson  and  John  Crewe,  their  execu-  ^^,^^  ***• 

'  statute, 

tors,  &c.  for  a  term  of  ninety-nine  years  for  J^  ^^^^ 
securing  it :  with  remainder  to  the  use  of  the  said  '"^<^  ^^  ^*»* 

^  common 

Edward  Bouverie  for  his  life ;  remainder  to  the  ^''• 
use  of  the  said  J.  T.  Batt  and  E.  Fawkener,  and 
their  heirs  during  his  life,  to  preserve  contingent 
remainders;  remainder  to  the  use  of  the  said 
Catherine  Castle  for  her  life,  with  remainder  to 
the  use  of  the  same  trustees  during  her  life  to 
preserve  contingent  remainders ;  remainder  to  the 
use  of  Edward  Vincent  and  John  Blake,  their 
executors,  &c.  for  a  term  of  five  hundred  years, 
for  raising  portions  for  the  younger  children  of 
the  intended  marriage ;  with  remainder  to  the  use 
of  the  first  and  other  sons  of  the  intended  mar* 
riage  successively  in  tail  male ;  with  remainder  to 
the  use  of  the  said  Edward  Vincent  and  John 
Blake,  their  executors,  &c.  for  a  term  of  six  hun- 
dred years,  for  raising  additional  portions  for 
daughters  m  case  of  failure  of  issue  male  of  the 
intended  marriage ;  with  remainder  to  such  uses 
as  the  said  Catherine  Castle  should  appoint;  with 
remainder  to  the  said  Catherine  Castle  in  fee. 
And  in  the  same  indenture  of  release  it  was  fur- 
ther agreed,  *'  that  in  the  said  intended  settlement 
there  shoidd  be  contained  a  power  for  the  said 
J.  T.Batt  and  E.  Fawkener,  or  the  survivor  of  them» 
or  the  heirs  or  assigns  of  such  survivor,  at  any  time 
or  times,  by  and  with  the  consent  and  approba- 
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SicT.  V.  tion  of  the  said  Edward  Bouverie,  and  Catherine 
S^JLf  !X  Castle,  his  intended  wife,  or  of  the  survivor  of  them, 
of^^^i^  to  he  testified  in  manner  last  therein  hefore 
^^^^  **••  directed,**  [viz.  hy  any  deed  or  deeds,  writing  or 
fr^m*"  th!f*  writings  under  their  hands  and  seals,  or  his  or 


rules  of  the  her  hand  and  seal,  to  be  executed  in  the  presence 

common  *■ 

^'^'       ^  of^  and  to  be  attested  by,  two  or  more  credible 
witnesses,]   '^  from  time  to  time  to  sell  or  ex- 
change all  or  any  part  of  the  manors,  heredita- 
ments, and  premises,  in  the  county  of  Suffolk,  so 
agreed  to  be  settled  and  limited  as  aforesaid  f  so 
as  that  the  money  to  arise  from  the  sale  thereof 
should  be  laid  out  in  the  purchase  of,  and  that 
the  exchange  should  be  made  for,  other  manors, 
&c. ;  and  so  as  all  the  hereditaments  and  premises, 
so  to  be  purchased  and  taken  in  exchange,  should 
be  inmiediately  thereupon  conveyed  to  the  same 
uses,  as  the  hereditaments  sold  or  exchanged 
were  by  the  intended  settlements  to  be  limited 
and  settled.    And  by  the  same  deeds  the  said 
Catherine  Castle  conveyed  the  same  estates  to  the 
said  J.  T.  Batt  and  E.  Fawkener,  to  the  use  of  the 
said  C.  Castle  and  her  heirs  until  the  marriage ; 
and  then  to  the  use  of  the  said  J.  T.  Batt  and 
E.  Fawkener,  their  heirs  and  assigns ;  upon  trust, 
when  the  said  Edward  Bouverie  (who  was  then  a 
minor)  should  make  the  settlement  of  his  estates 
therein  agreed  upon  to  convey  and  settle  the  said 
estates  thereby  conveyed  to  the  uses  before  stated. 
And  in  the  said  indenture  of  release  is  contained 
the  usual  power  of  appointing  new  trustees,  by 
the  said  Edward  Bouverie  and  Catherine  Castle. 
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By  indentures  of  lease  and  release,  dated  the  snrr.  v. 
2l8t  and  22d  November  1788  (being  the  settle-  ^Jf^ 
ment  made  in  pursuance  of  the  above  articles,)  'Si\^d^ 
Mr.  Bouverie  duly  conveyed  his  estates  to  such  ^^^^  ^ 
uses  as  were  agreed  upon  by  the  articles.  And  "^^  ^^ 
in  the  indenture  of  release  of  the  22d  Novem-  ™^"  <»f  <^« 

common 

ber  1788,  the  trustees  conveyed  Mrs.  Bouverie's  ^'^• 
estates  to  the  uses  agreed  upon  by  the  articles ; 
subject  to  the  following  powers  of  selling  and 
exchanging :  ''  Provided  always,  that  it  shall  and 
may  be  lawful  to  and  for  the  said  J.  T.  Batt  and 
E.  Fawkener,  or  the  survivor  of  them,  or  the 
heirs  or  assigns  of  such  survivor,  with  the  consent 
and  approbation  of  the  said  K  Bouverie  and 
Catherine  his  wife,  or  of  the  survivor  of  them,  to 
be  testified  in  manner  hereinbefore  directed,"  [viz. 
by  any  deed  or  deeds,  writing  or  writmgs,  under 
their  hands  and  seals,  or  his  or  her  hand  and  seal, 
to  be  executed  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,] 
*^  from  time  to  time  to  sell  or  exchange  all  or  any 
part  of  the  manors,  hereditaments,  and  premises, 
in  the  said  county  of  Suffolk,  in  and  by  these 
presents  settled  and  limited  as  aforesaid ;  so  as 
that  the  money  to  arise  from  the  sale  thereoi^  be 
laid  out  and  invested  in  the  purchase  of,  and  that 
the  exchange  be  made  for,  manors,  freehold  mes- 
suages, lands,  and  hereditaments,  and  copyhold 
or  leasehold  messuages,  lands,  or  hereditaments, 
whidi  may  be  near  to,  or  be  intermixed  with,  or 
be  proper  and  convenient  to  be  held  and  enjoyed 
with  the  freehold  hereditaments  and  premises  so 
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skt.  v.  to  be  purchased  or  taken  in  exchange ;  but  so 
tions"?nX  ^^^  ^^  copyhold  or  leasehold  hereditaments  and 
^\^Z^  premises,  so  to  be  purchased  or  taken  in  exchange 
^ j»7  *»>•  as  aforesaid,  do  not  exceed  one-fifkh  part  of  the 
^m  thf*  value  of  the  entire  hereditaments  and  premises 
rule,  of  tbe  i^Q  |3^  gQ  purchased  and  taken  in  exchange ;  and 
^^'  SO  as  all  the  hereditaments  and  premises  so  to  be 

purchased  and  taken  in  exchange  be  immediately 
thereupon  conveyed,  settled,  limited,  and  assured, 
to  the  same  uses,  upon  the  same  trusts,  and  for 
the  same  intents  and  purposes  as  the  heredita- 
ments and  premises  which  shall  be  so  respectiTely 
sold  or  exchanged  as  aforesaid,  are  in  and  by 
these  presents  limited  and  settled  as  aforesaid." 
With  the  usual  declaration,  that  the  receipts  of 
the  trustees  should  be  good  discharges  to  pur* 
chasers,  &c. 

By  indentures  of  lease  and  release,  dated  1st 
and'  2d  March  1804,  Mr.  and  Mrs.  Bouverie,  in 
pursuance  of  their  power,  duly  appointed  Robert 
Blake,  Esq.  to  be  a  trustee  in  the  room  of  Mr. 
Fawkener,  who  was  then  dead ;  and  by  the  same 
indentures,  and  by  indentures  of  lease  and  release, 
dated  3d  and  4th  March  1804  (indorsed  on  the 
release  of  2d  March  1804,)  all  the  trust  estates 
were  duly  conveyed  to  the  said  J.  T.  Batt  and 
Robert  Blake  and  their  heirs,  to  the  uses  and 
upon  the  trusts  of  the  settlement  of  November 
1788. 

By  indentures  of  lease  and  release,  dated  the 
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28th  and  29th  June  1811,  the  release  heing  made  sicr.  v. 
between  the  said  Edward  Bouverie  of  the  first  ZJ^^ 
part :  Everard  William  Bouverie,  his  eldest  son,  of  ^f  1^*^**^!^ 
the  second  part ;  William  Ainge,  of  the  third  part;  ^^^^^^  *^* 
and  Richard  White,  of  the  fourth  part;  after  J^J^ ^^ 
reciting  that  the  said  Edward  Bouverie  and  Eve-  ""^^  *»f  **>• 

_  eommon 

rard  William  Bouverie  were  desirous  of  destroying  i»^- 
the  estates  tail  created  by  the  settlement  of  1788, 
and  of  settling  the  estates  therein  comprised 
(subject  to  the  estates  then  existing  therein  pre- 
vious to  the  estate  tail  of  the  said  Everard  Wil- 
liam Bouverie,)  to  the  uses  after  mentioned ;  it  is 
witnessed,  that  for  barring  the  estate  tail,  &c.  the 
said  Edward  Bouverie  did  grant,  release,  and  con- 
firm to  the  said  William  Ainge  and  his  heirs, 
during  the  joint  lives  of  the  said  Edward  Bou- 
verie and  William  Ainge  (amongst  other  estates,) 
the  said  estates  in  the  county  of  Sufiblk ;  to  hold 
to  the  said  William  Ainge  and  his  heirs  during 
such  joint  lives,  to  the  intent  that  the  said  William 
Ainge  might  become  tenant  to  the  praecipe  in  a 
conmion  recovery,  in  which  the  said  K  White  was 
to  be  demandant,  and  the  said  Everard  William 
Bouverie,  vouchee.  And  it  was  thereby  agreed, 
that  such  recovery,  when  suffered,  should  enure 
**  to  the  several  uses  which,  under  or  by  virtue  of 
the  said  indentures  of  lease  and  release  of  21st 
and  22d  days  of  November,  1788  were  imme- 
diately previously  to  the  sealing  and  delivery  of 
these  presents,  or  the  lease  for  a  year  on  which 
the  same  was  grounded,  subsisting  or  capable  of 
taking  effect  in  the  said  hereditaments,  antece- 


mlet  of  the 

commoii 

Uw. 
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8«^-  V-    dent  to  the  uses  by  the  aforesaid  indenture  of  the 

Of    limitA^ 

uonsofuMM,  22d  day  of  November  1788,  limited  to  the  first 
!?  \^'^  and  other  sons  of  the  said  Edward  Bouverie  by 
It^tof  ^  "*  the  said  Catherine  his  wife,  severally  and  succes- 
t^m  the*"'  sively,  according  to  then:  respective  seniorities,  in 
tail  male :  and  to  the  further  use,  that  all  and 
singular  the  trusts,  powers,  exemptions,  and  pri- 
vil^es,  upon  or  to  the  said  several  uses  charged, 
annexed,  relating,  collateral,  or  limited  to  any 
person  or  persons  seised  of,  or  entitled  to,  the 
same,  might  still  accompany  the  said  several  uses, 
and  be  vested  in,  and  belong  to,  and  be  exercised 
by,  the  persons  seised  of,  or  entitled  to,  the  same 
uses,  or  in  whom  the  same  powers  were  vested ; 
to  and  for  the  end,  intent,  and  purpose,  and  so  as 
that  the  said  several  uses,  trusts,  powers,  exemp- 
tions, and  privileges,  might  by  these  presents,  and 
the  recovery  to  be  suffered  in  pursuance  thereof! 
be  to  all  intents,  effects,  constructions,  and  pur* 
poses,  established,  or  continued,  and  corroborated, 
or  confirmed.    And  after  the  expiration,  or  sooner 
determination,  of  the  said  several  uses,  and  in 
the  meantime  subject  thereto,  and  subject  to  the 
several  powers,  and  to  the  uses  or  estates  to  be 
created  thereby,"  to  such  uses  as  the  said  Edward 
Bouverie  and  Everard  William  Bouverie  should 
appoint ;  and  in  default  of  such  appointment  to 
the  use  of  the  said  Everard  William  Bouverie  in 
tail  male,  with  remainder  to  the  use  of  the  said 
Edward  Bouverie  in  fee. 

In  Trinity  Term,  51  Geo.  3,  a  recovery  was 
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duly  suffered,  in  pursuance  of  the  last-mentioned    sect.  t. 
indentures.  uomo™^, 

and  creation 
of  legal  ei- 

By  indentures  of  lease  and  release,  dated  the  ^^^^^^  ^^^ 
20th  and  21st  December,  1811,  the  release  being  Jl;j^*'  ,t!o^" 
made  between  the  same  Edward  Bouverie,  of  the  ™*^*  •'  '*'• 

'  common 

first  part ;  the  said  Everard  William  Bouverie,  of  i»^« 
the  second  part ;  the  said  John  Thomas  Batt  and 
Robert  Blake,  of  the  third  part ;  the  Rev.  John 
Bouverie,  of  the  fourth  part ;   Henry  Bouverie, 
Esq.,  and  the  said  William  Ainge,  of  the  fifth 
part;  the  Honourable  Philip  Pleydell  Bouverie 
and  John  Dorrien,  Esq.,  (trustees  duly  appointed 
in  the  room  of  the  said  Edward  Vincent  and  John 
Blake,  both  deceased,)  of  the  sixth  part ;  and  the 
Right  Hon.  John,  then  Lord  Crewe,  (in  the  settle- 
ment of  1788  called  John  Crewe,  Esq.,  and  who 
had  survived  the  said  Frederick  Robinson,  his 
co-trustee,)  of  the  seventh  part ;  it  is  witnessed, 
that  pursuant  to,  and  in  execution  of^  the  power 
and  authority  to  the  said  Edward  Bouverie  and 
Everard  William  Bouverie  for  that  purpose  given, 
by  the  said  indenture  of  release  of  the  29th  June, 
1811,  and  such  recovery,  and  of  every  other 
power  or  authority,  the  said  Edward  Bouverie 
and  Everard  William  Bouverie  did  thereby  ap- 
point that  the  said  estates  in  the  county   of 
Sufiblk  should  (but  subject,  and  without  preju- 
dice, to  the  uses,  estates,  and  powers,  in  and  by 
the  same  indenture  of  release  limited  and  raised, 
or  established  and  confirmed,  antecedently  to  the 
joint  power  of  appointment  thereby  given  and 
voi>- 1.  o 
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srct.  y.  reserved  to  the  said  Edward  Bouverie  and  £.  W. 
uont^rfi!!^,  Bouverie)  be  and  remain  to  the  uses  thereio  aft^r 
"^^'T  declared.  And  it  was  further  witnessed,  that  for 
ItuHt^^  ***•  a  nominal  consideration,  the  said  J.  T.  Batt  and 
frolf  ^T^  ^  Blake,  according  to  their  several  estates  and 
^!^M  *^'  interests,  did  bargain,  sell,  and  release,  and  the 
i»w.  gaid  Edward  Bouverie  and  E.  W,  Bouverie  did 

grant,  release,  and  confirm,  unto  the  said  John 
Bouverie  and  his  heirs,  all  and  singular  the  said 
estates  in  Suffolk,  to  hold  the  same  (but  subject, 
and  without  prejudice,  as  appears  in  the  now 
stating  indenture)  unto  the  said  John  Bouverie, 
his  heirs  and  assigns,  to  the  uses  thereinafter 
declared.    And  it  was  thereby  declared,  that  as 
well  the  limitation  and  appointment,  as  the  grant 
and  release  thereinbefore  contained,  should  seve- 
rally enure  to  the  following  uses ;   viz.,  to  the 
intent  that  the  said  Catherine  Bouverie  might, 
during  the  joint  lives  of  herself  and  the  said 
Edward    Bouverie,  receive    thereout    the   rent- 
charge  of  800/.  provided  for  her  by  the  settle- 
ment of  1788 ;  and  subject  thereto,  to  the  use  of 
the  said  John  Lord  Crewe,  his  executors,  &c,  for 
the  term  of  ninety-nine  years,  to  commence  firom 
the  date  of  the  said  indenture  of  the  22nd  Novem- 
ber, 1788,  by  way  of  continuation,  corroboration, 
and  confirmation  of  the  term  of  ninety-nine  years 
thereby  limited;  and  also  by  way  of  continua- 
tion, &c.  of  the  trusts  thereby  declared  of  the 
same  term ;  with  remainder  to  the  use  of  the  said 
Edward  Bouverie  for  his  life ;  with  remainder  to 
the  said  J.  T.  Batt  and  R.  Blake,  and  their  heirs, 
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during  his  life,  to  preserve  contingent  remainders ;    skt.  v« 
with  remainder  to  the  nse  of  the  said  Catherine  aow""!!!^, 
Bouverie  for  her  life,  by  way  of  corroboration  of  Sr^^**^ 
the  estate  limited  to  her  by  the  said  settiement  J^^^^  ***• 
of  1788 ;  with  remainder  to  the  nse  of  the  same  r^^^»»  i»®^' 

trom   the 

trustees,  during  her  life,  to  preserre  contingent  ^^  «^  ^ 
remainders;  with  remainder  to  the  use  of  the  ^y- 
said  Philip  P.  Bouverie  and  John  Dorrien,  their 
executors,  &c.,  for  the  term  of  five  hundi*ed  years 
from  the  decease  of  the  survivor  of  the  said 
Edward  Bouverie  and  Catherine  his  wife,  by  way 
of  continuation,  corroboration,  and  confirmation 
of  the  term  of  five  hundred  years  limited  by  the 
said  settlement  of  the  22nd  November,  1788,  and 
also  by  way  of  continuation,  kc  of  the  trusts 
thereby  declared  of  the  same  term;  with  re- 
mainder to  the  use  of  the  said  Everard  William 
Bouverie  for  his  life ;  with  remainder  to  the  use 
of  the  said  J.  T.  Batt  and  R.  Blake,  and  their 
heirs,  during  his  life,  to  preserve  contingent  re- 
mainders ;  with  remainder  to  the  first  and  other 
sons  of  the  said  Everard  William  Bouverie  suc- 
cessively, in  tail  male;  with  divers  remainders 
over  in  strict  settiement  And  in  the  said  inden- 
ture a  new  power  of  sale  and  exchange  of  the 
above  estates  is  res^red  to  the  said  J.  T.  Batt 
and  R.  Blake. 

In  order  to  decide  whether  the  powers  of  sale 
and  exchange,  contained  in  the  settlement  of 
1788,  were  destroyed  by  the  deeds  and  recovery 
of  1811,  an  action  of  assumpsit  was  brought  in 

o2 
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skt.  v.  the  court  of  Common  Pleas,  Robert  Roper,  gent., 
tiL^ritL.  plaintiflE;  and  Thomas  Halifax,  Esq-,  defendant, 
rf^i^*!^  for  not  performing  a  contract  for  the  purchase  of 
^tat^^  *^*  the  estates  in  question.  The  cause  was  tried  at 
SIf  ^  *^^  Westminster  sittings  in  Easter  term,  1816, 
niet  of  tiM  before  Mr.  Justice  Dallas ;  when  a  verdict  was 

cominoii 

i»w.  found  for  the  plaintiff;   subject  to  the  opinion 

of  the  Court  of  Common    Pleas  on  a  special 
case. 


The  first  point  reserved  and  stated  in  this  case 
for  the  opinion  of  the  Court  is  not  material  to 
the  present  purpose. 

The  second  point  was,  "  Whether  the  power  of 
sale  contained  in  the  settlement  of  November, 
1788,  was  destroyed  by  the  recovery  of  1811?" 
If  not, 

^*  3rdly,  Whether  the  power  was  not  released, 
and  at  an  end,  by  the  settlement  of  December, 
1811?  If  not,  whether  a  good  title  could  be 
made  to  the  defendant  by  the  plaintiff  and  Mr. 
and  Mrs.  Bouverie  and  their  trustees,  under  an 
exercise  of  the  power  of  sale  in  the  settlement  of 
1788,  and  also  of  the  power  of  sale  contained  in 
the  settlement  of  December,  1811 ;  or  under  one 
of  those  powers.**  If  the  Court  should  be  of 
opinion  that  a  good  title  could  be  so  made,  then 
the  verdict  was  to  be  entered  for  the  remainder 
of  the  purchase-money :  if  not,  a  nonsuit  was  to 
be  entered. 
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On  the  16th  of  June,  1817,  Gibbs,  Chief  Justice    &«.  v. 
of  the  Common  Pleas,  delivered  the  opinion  of  tioM^ofiSTt, 
the  Court.    In  stating  the  case,  his  lordship  said,  ^\!^^^^ 
^  By  the  operation  of  all  the  deeds,  the  estates  ^  *»**•  ^^  ^ 

•^  *  '   statute, 

powers,  and  trusts,  created  by  the  original  deed  '^^^'^'^  ^»»>' 
of  1788,  are  excepted  out  of  the  deed  of  1811.*'  ™iei  of  the 

commoii 

And  after  stating  the  opinion  of  the  Court  on  i»w, 
the  first  point  reserved,  his  lordship  proceeded 
thus: 

**  Secondly.  Whether  the  power  of  sale  in  the 
settlement  of  1788  is  destroyed  by  the  recovery 
of  1811? 

''To  determine  this,  we  must  consider  the 
nature  of  the  power ;  by  whom,  and  for  whom,  it 
is  to  be  exercised. 

''It  is  a  naked  authority,  to  be  exercised  by 
fenstees  for  the  benefit  of  those  who  take  under 
the  settlement^  chiefly  with  the  assent  of  Mr.  and 
Mrs.  Bouverie. 

"  It  is  antecedent  to  the  estate  tail. 

"  The  proposition  of  the  defendant  is,  that  the 
recovery  by  Mr.  Bouverie  and  his  son,  with  the 
consent  of  Mrs.  Bouverie,  destroys  this  power. 
This  is  contrary  to  justice,  and  the  intent  of  the 
settlors. 

*  [This  word  ** estates**  does  not  appeair  in  Tauntoa'3  Re- 
port] 
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Sect.  V.        ''  It  Ucs  ou  the  defendant  to  establish  this  on 
Slnt^f  i!!^,  principle,  or  authority.    He  does  neither. 

and  cmtioii 
of  legftl  es- 

iJitute*'^  *^*  •*  The  effect  of  a  recovery  is  to  destroy  aU  re- 
l^m  aif*  ™^d®™»  ^^  dependent  on  the  estate  tail  This 
ruiei  of  the  fg  a  powcr  wWch  must  act  on  the  land»  before  it 

common  *" 

i^''-  become  subject  to  the  estate  tail,  by  substituting 

other  land  in  its  place. 


**  It  is  against  all  justice,  that  the  tenant  in  tail 
should  destroy  the  power,  without  the  concur- 
rence of  the  parties  interested.  Therefore  the 
power  is  undisturbed  by  the  recovery. 

''  Then  it  is  said,  that  if  the  recovery  did  not 
destroy  it,  it  was  destroyed  by  the  deeds  of  De- 
cember, 1811,  in  which  the  trustees  joined  and 
were  granting  parties. 

''We  much  doubts  whether  a  power  of  this 
sort  could  be  destroyed  by  the  trustees.  It  is  a 
naked  authority,  for  the  benefit  of  others.  But 
we  are  clear  that  it  has  not.  The  deeds  of  1811 
operate  as  an  execution  of  a  power,  and  an  ap- 
pointment by  Bouverie  and  his  son  under  that 
power.  But,  by  the  terms  of  the  deed,  they  act 
only  on  so  much  of  the  estate  as  attended  and 
followed  the  estate  tail.  By  the  terms  of  the 
deed,  all  previous  to  the  estate  tail  is  left  un- 
touched. 

"  They  remain  on  the  operation  of  the  deed  of 
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1788;  and  the  trustees  retain  tiieir  authority    skt.v. 
under  that  deed.  Z^::;,^ 

and  Creadon 
of  \9fp^   M- 

-  Third.  Whether  a  good  title,  &c.  "^^  ^ 

which  diffiw 
from    tho 

**  It  is  not  necessary  to  say  more  on  the  power  "i«  of  «i» 
of  1811 ;  because  we  are  of  opinion,  that  under  ^'^• 
the  deed  of  1788,  there  remains  to  the  trustees 
full  authority ;  and  we  are  of  opinion  that  a  good 
title  may  be  executed  by  the  trustees.  And  if 
these  are  the  questions  upon  which  our  opinion 
is  required,  we  are  of  opinion  the  plaintiff  is 
entitled  to  recover.  And  we  do  not  mean  to  inti* 
mate,  that  there  are  any  other  points  ia  the  case 
to  prevent  his  recovering.''  Judgment  was  ac- 
cordingly given  for  the  plaintiff'. 

When  powers  of  selling,  exchanging,  or  making 
partition  are  reserved  to  be  exercised  by  trustees, 
having  a  seisin  to  uses,  or  having  no  interest  at 
all,  it  is  usual  to  insert  powers  authorizing  the 
appointment  of  new  trustees  in  the  room  of  the 
original  trustees,  in  the  event  of  death  or  inca- 
pacity. There  can  be  no  doubt,  that,  by  the  mere 
^pointment  of  the  new  trustees,  they  may  be 
invested  with  the  powers  of  selling,  &&,  without 
any  ulterior  act;  but  in  practice,  questions  fre- 
quently arise  upon  the  construction  of  powers  of 
this  kind  ^ 

^  See  the  opinion  given  on  ihiB  case  before  it  came  into  Court 
Appendix,  No.  VIL 

*  See  Appendix,  No.  VIII. 
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sacT.  V.  Having  explained  the  nature  of  powers  in 
tio  Jof  Ii!I^,  general,  and  the  manner  in  which  they  may  be 
of ^^  «°-  destroyed  or  suspended,  I  shall  defer  the  further 
^J*y  *^*  consideration  of  them  to  a  subsequent  part  of  this 
fiJif  ^  work,  when  I  shall  examine  the  deed  or  instru- 
roiei  of  tbe  meut  bv  which  powers  are  executed. 

commoD  •'  * 

law. 

oftheseisiii,      It  is  scarcely  necessary  in  this  place  to  repeat, 

HE'"!'  *^**  *^  ^*"^  *^*  shiftmg  uses  arise  out  of  the 
muTu^  estate  of  the  feoffees,  releasees,  &a,  and  not  out 
of  the  estate  of  cestuique  use :  for  if  a  future  use 
be  limited  out  of  the  estate  of  the  latter,  it  would 
in  fact  be  the  limitation  of  a  use  upon  a  use; 
which  the  law  will  not  permit  K  It  follows,  that 
no  springing  use  can  be  limited  upon  a  bargain 
and  sale :  for  the  use  cannot  arise  out  of  the 
estate  of  the  bargainee,  he  being  merely  a 
cestuique  use ;  nor  can  it  arise  out  of  the  original 
seisin  of  the  bargainor ;  for  after  the  bargain  and 
sale,  there  can  be  no  possibility  of  seisin  remainii^ 
in  him.  But  this  I  shall  explain  more  fully  here- 
after. As  to  powers  of  leasing,  they  can  neither 
be  reserved  upon  a  bargain  and  sale  S  nor  upon  a 
covenant  to  stand  seised  ^ :  for  the  consideration 
in  the  latter  conveyance  can  only  extend  to  the 
covenantee,  and  those  of  his  blood,  and  not  to  a 
lessee.  But  general  powers  of  revocation  may  be 
reserved  upon  a  covenant  to  stand  seised  ^. 


ICo.  186,  b.     137,  a.    Co.  Litt  271,  b. 

Poph.  81. 
'  Mildmay  v.  Standisb,  Moor^l44. 
'  See  Shep.  Touch.  524 ;  post,  vol.  ii. 
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(9.)  Springing  uses,  whether  arising  under  the    Skt.  v. 
provisions  of  a  settlement,  or  by  the  exercise  of  uom^JS^, 
powers  reserved  in  it,  and  when  they  are  to  defeat  "*i^]J*^^ 
an  estate  in  fee-simple,  are  confined  to  the  limits  JJJJJ J*^  ^ 
of  time  prescribed  by  courts  of  justice  for  pre-  Jjj^  ^ 
venting  perpetuities.    If  an  estate  be  limited  to  ™^"  <>^  ^^ 
A«  in  fee,  subject  to  be  defeated  in  a  certain  event  !*▼• 
by  a  springing  use  in  &vour  of  B.  and  his  heirs ;  ^^.^"^ 
or  if  an  estate  be  settled  to  uses  in  strict  settle-  ipringiDg 

QMS  Within 

ment,  subject  to  a  power  of  selling  reserved  to  a  ^«  ^^^ 

pretcribed 

stranger  and  his  heirs,  and  not  capable  of  being  igaiiittpep. 
barred  or  destroyed  by  the  owner  of  the  estate  ^ 
the  springing  use,  in  either  case,  must  be  limited 
to  arise  within  the  compass  of  a  life  or  lives  in 
bemg,  and  twenty-one  years  after  ^;  or  perhaps^ 
m  the  case  of  a  posthumous  child,  within  a  few 
months  longer. 

But  the  doctrine  of  perpetuity  is  not  applicable 
to  springing  uses  which  determine  an  estate  tail, 
in  the  nature  of  a  condition  subsequent ;  for  the 
first  tenant  in  tail  in  possession  may  by  recov^y 
bar  the  entail,  and  all  remainders  and  collateral 
limitations  expectant  upon  it,  and  acquire  the 

*  See  Ware  v.  Polhill,  11  Yes.  257. 

*  [In  BeDgough  v.  Edridge,  I  Sim.  173,  the  limitations  of 
the  inheritance  of  an  estate  were  suspended  during  the  lives 
of  twentj-eight  persons  and  the  survivor  of  them,  and  a  gross 
term  of  twenty  years.  The  legal  estate,  it  must  be  observed, 
was  vested  in  trustees  in  fee-simple ;  but  the  case  was  decided 
by  analogy  to  what  the  Vice-Chancellor  considered  to  be  clearly 
settled  with  respect  to  springing  uses  and  limitations  by  way  of 
devise.     And  see  post,  p.  206,  n.  (4).] 
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swT.  V.  fee-simple  ^ :  as  where  an  estate  is  limited  to  A. 
Sli.of^,  for  life,  with  remainder  to  B.  in  tail,  subject  to  a 
rf^^^t"  provision,  that  if  B.  shall  not  within  a  certain 
tjAw  j)y  the  period  assume,  and  continue  to  use,  a  particular 
which  W  name,  the  estate  shall  remain  to  G.  in  fee.    A  re- 

from    the 

niiet  of  the  coYerv  bv  B.  will  defeat  the  limitation  to  C. 

eommoB 
Uw. 

So,  where  an  estate  is  settled  to  uses  in  strict 
settlement  upon  A.  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail,  with 
remainder  to  B.  for  life,  with  remainder  to  his 
first  and  other  sons  sucoessivelj  in  tail,  with  other 
remaindere  of  a  similar  kind,  with  a  power  of 
selling  and  exchanging  reseryed  to  the  releaseesi 
and  the  survivor  of  them  and  the  heire  of  the 
survivor,  to  be  exercised  with  the  consent  of  the 
tenant  for  life  or  in  tail,  for  the  time  being,  m 
possession ;  here,  if  the  first  tenant  in  tail  acquires 
the  possession  before  the  poww  is  exercised,  and 
suffere  a  recovery,  the  power  is  extinguished ;  and 
therefore  the  power  in  this  case  is  not  within  the 
reason  of  a  perpetuity  ^. 

*  [See  the  Earl  of  Scarborough  v.  Doe  dem.  Lumley,  3  AdoL 
&  EL  897,  cited  supra,  p.  182.] 

'  Goodwin  v.  Clarke,  1  Lev.  85.  "  And  as  to  the  creating  of 
the  term,  it  is  said,  that  a  terra  may  as  well  be  created  to  arise 
upon  a  failure  of  issue  male,  as  a  power  to  sell  on  the  fulure  of 
issne  male,  which  hath  been  adjudged  good  in  the  case  of  Vin- 
cent o.  L«a,  in  Moor.  Rep.  147.  8  Cro.  26.  1  Leon.  286. 
8  Leon.  108.  Co.  Litt  lld»  a.  And  as  to  the  objection  of  a 
perpetuity,  it  is  nothing ;  for  the  son,  who  had  the  estate  prece- 
dent, might  bar  it  by  a  common  recovery."  [See  Biddle  «•  Pei^ 
kins,  4  9im.  185,  where  a  power  of  sale  was  held  to  be  valid, 
upon  the  ground,  as  it  is  presumed,  mentioned  in  the  text.    So 
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It  is  said  in  the  case  of  Washboume «?.  Downes,  sbct.  v. 
1  Cha.  Ca-  23,  that  «  A  perpetuity  is  where,  if  all  Zj^^'^. 
that  have  interest  join,  yet  they  cannot  bar  or  "*i^^^ 
pass  the  estater  and  in  the  case  of  Scattergood  ;^Jrtbe 
f .  Edge,  1  Salk.  229,  that  "  every  executory  de-  j;^^»»  ^ 
yise  is  a  perpetuity  so  £Eur  as  it  goes ;  i.  e.,  an  "^  o^  ^^ 
estate  unalienable,  though  all  mankind  join  in  the  i«w. 

abo  Powis  V.  Capron,  4  Sim.  188,  note.  Waring  v.  Coventry,  4  Sim. 
150,  note.  1  My.  &  Keen,  249.  Sugden  on  Powers,  vol.  ii. 
492,  (Sth  ed.)  It  seems  to  be  by  no  means  dear  that  every 
power  of  sale,  however  unrestricted,  which  may  he  executed  within 
the  proper  limits,  is  not  valid  to  the  extent  of  any  such  execution. 
Boyce  v.  Hanning,  2  Cro.  &  Jerv.  334.  Wood  v.  White,  4  My. 
&  Cr.  460.] 

From  these  principles  a  practice  has  arisen  in  oases  of  strict 
letdemmt,  to  direct,  that,  during  minority  of  each  tenant  for  life 
or  in  tul,  being  an  in&nt,  the  surplus  rents  and  profits  should  be 
accumulated  for  some  particular  purpose ;  for  the  first  tenant  in 
tail,  of  age,  acquiring  the  possession,  may  by  recovery  destroy 
the  trusts  for  future  accumulations :  but  since  the  late  cases  of 
Lord  Southampton  v.  Marquess  of  Hertford,  2  Yes.  &  Beames, 
54  (1813),  and  Marshall  v.HoUoway,  2  Swanst.432  (1818),  it 
seems  advisable  to  restrain  the  generality  of  these  trusts.  [See 
IbbetBon  «.  Ibbetson,  10  Sim.  495.  The.  following  observations 
apon  the  case  of  Lord  Southampton  v.  Marquess  of  Hertford,  are 
by  the  late  Mr.  Sanders.  <<  With  the  utmost  deference  to  the 
opinion  of  so  great  a  judge  as  Sir  William  Grant,  I  consider  this 
case  as  an  authority  for  sanctioning  a  refined  distinction,  instead 
of  a  decision  establishing  a  principle  and  settling  the  law*  It  is 
not  easy  to  discover  the  ground  of  the  decision,  but  it  is  to  be 
observed  that  the  term  of  1,000  years  preceded  the  limitations  in 
tail ;  aod  it  seems  to  be  inferred,  that  a  recovery  by  tenant  in  tail, 
subjeot  to  the  term  did  not  destroy  the  preceding  trusts  of  the 
term.  If  this  be  the  case,  there  is  great  fallacy  in  the  inference ; 
for  tfie  trusts  of  a  term  created  for  the  purposes  of  a  settlement, 
most  follow  the  ultimate  devolution  of  the  inheritance,  and  not 
the  inheritance  the  trusts  of  the  term.  A  recovery  by  tenant  in 
tail  would  acquire  the  fee-simple,  and  rmider  the  term  attendant 
on  the  inheritance,  discharged  of  the  trust  for  accumulation.*'] 
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swT.v.    conveyance,**    But  these  definitions  of  a  perpe- 

tioM^fQM,  *^ty  are  not  accurate.  If  an  estate  be  limited  to 
«d  «^on  tjjg  ^^  ^f  ^  ^^^  j^g  j^^jj^  ^j^^  jf  3   should  die 

IlitJti^*^"  without  heirs  of  his  body,  then  to  the  use  of  C. 
1^  t^  *^d  1^8  ^^"^  **i®  limitation  to  C.  and  his  heirs 
M^on  *^*  ^ovld  be  void,  as  tending  to  a  perpetuity.  Yet 
^^'  C.  might,  no  doubt,  release  or  pass  his  future 

estate ;  and  with  the  concurrence  of  the  neces- 
sary parties,  the  fee-simple  might  be  disposed  oi^ 
before  there  was  a  failure  of  issue  of  B.  A  per- 
petuity may,  with  greater  propriety,  be  defined  to 
be  a  future  limitation,  restraining  the  owner  of 
the  estate  from  aliening  the  fee-simple  of  the 
property,  discharged  of  such  fiiture  use  or  estate, 
before  the  event  is  determined  or  the  period 
arrived,  when  such  future  use  or  estate  is  to  arise. 
If  that  event  or  period  be  within  the  boimds  pre- 
scribed by  law,  it  is  not  a  perpetuity  ®. 

The  principle  seems  applicable  to  all  future 
interests,  as  rent&-charge  and  terms  of  years, 
which  cannot  be  barred  by  the  first  tenant  in  tail 
in  possession.  A  case  of  considerable  interest 
arose  in  Ireland  some  few  years  ago.  An  estate 
having  been  settled  by  will  to  uses  in  strict  settle- 
ment, a  rent-charge  was  limited  to  arise  after  the 

*  [But  it  will  be  observed  that  the  author's  definition  of  a 
perpetuity  comprises  all  cases  of  restraint  and  alienation  of  the 
fee-simple,  previously  to  a  future  event  or  period,  whether  such 
event  or  period  be  within  the  bounds  prescribed  by  law  or  not 
In  order  to  render  the  definition  completei  the  words  *^such 
event  or  period  being  more  remote  than  aUowed  by  law»"  shoold 
be  added  to  it] 


CHAP.  II.]         Stat.  27  H.  8,  e.  10.  206 

fiulnre  of  issue  of  a  person  not  taking  any  estate  skt.  v. 

in  the  property  settled:  and  npon  argument  it  ^L^o?!^ 

was  determined  by  the  Court  of  King's  Bench  in  "^^*^^ 

L^Iand,  that  the  limitation  of  the  rent-charge  ^t^^**** 

was  void,  as  being  too  remote  ^  Jjj^  ^ 

rnlet  of  the 
oommoQ 

The  period  beyond  which  a  springing  use  or  ^''• 
executory  devise  is  not  allowed  to  take  effect, 
seems  to  be  adopted  by  analogy  to  limitations  in 
strict  settlement;  as  a  limitation  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  succes- 
sively in  tail,  with  remainders  over  of  the  same 
kind ;  the  first  tenant  in  tail  cannot  be  deprived 
of  the  possession  beyond  a  life  or  lives  in  being ; 
and  in  consequence  of  his  minority,  he  may  be 
deprived  of  the  actual  power  of  alienation  imtil 
twenty-one  years  after;  and  hence  it  has  been 
contended  in  the  late  case  of  Beard  v.  Westcott, 
5  Taunt  393  \  and  5  Bamw.  &  Aid.  801  ^  that  a 
limitation  after  an  estate  for  a  life  or  lives  in 
being,  and  a  gross  term  of  twenty-one  years,  is 
not  warranted  by  the  rule  prescribing  the  limits 
of  springing  uses  and  executory  devises ;  for  by 
analogy  to  settlements,  from  which  the  rule  is 
taken,  the  twenty-one  years  must  depend  upon 
the  minority  of  an  infimt,  who  may  die  during 
infimcy,  and  thereby  afford  a  chance  of  accele- 
rating the  limitations  over.  It  cannot  be  dis- 
covered from  the  certificate  of  the  Judges  of  the 
King's  Bench,  whether  this  argument  prevailed ; 

•  Hartopp  V.  Lord  Carbery,  1819.      »  [1813.]       *  [1822.] 
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sm.  v.  but  if  it  should  be  ever  judicially  adopted,  it 
uL^ofi^  would,  no  doubt,  seriously  affect  many  titles :  the 
^i^**«"  rule  having  been,  at  least  in  practice,  settled  since 
"^^2^^  the  Duke  of  Norfolk's  case^  in  the  reign  of 
which  diflifr  Charles  the  Second,  that  the  limitation  of  time  in 

from   the  ' 

miet  of  the  thc  casc  of  perpetuities  extended  to  a  life  or  lives 

common  ■■•       ■■■ 

^'^'  in  being,  and  twenty-one  years  afterwards  ^ 

It  is  supposed,  however,  that  the  laws  prohibit- 
ing perpetuities  in  springing  uses  and  executory 
devises  have  been  adopted  by  analogy  to  the 
common  law.  But  I  do  not  know  where  the 
analogy  is  to  be  discovered.  In  Co.  litt  214,  b.  it 
is  said,  **  that  If  I  enfeoff  another  of  an  acre  of 
ground,  upon  condition,  that  if  mine  heir  pay  to 
the  feoffee,  &c.  20^.,  that  he  and  his  heirs  shall 
enter,  this  condition  is  good.*"  But  I  do  not  find 
any  rule  of  the  common  law  confining  the  period, 

'  [3  Ca.  in  Ch.  1,  et  seq.  2  Rep.  in  Clu  119.  2Swan8t454.] 
^  [In  Bengoagh  v.  Edridge,  1  Sim.  267,  cited  supra  (201,) 
decided  since  the  above  was  written,  the  Vice-Chancellor,  Sir  J. 
Leach,  said*  "  he  considered  it  to  be  fully  settled  that  limitatioDs 
by  way  of  devise,  or  springing  use,  might  be  made  to  depend 
upon  an  absolute  term  of  twenty-one  years  after  lives  in  being :" 
and  this  doctrine  was  afterwards  established  on  an  appeal  to  the 
House  of  Lords  in  the  same  case,  under  the  title  of  Cadell  v. 
Palmer,  10  Bing.  140.  The  judges  then  gave  as  their  opinion 
in  answer  to  questions  put  to  them  by  the  house :  1st,  That  the 
limit  b  a  life  or  lives  in  being,  (in  the  case  in  question  it  was 
28  lives,)  and  a  term  in  gpross  of  twenty-one  years  afterwards, 
without  reference  to  the  infancy  of  any  person  whatever;  and 
2ndly,  That  the  term  in  gross  of  twenty-one  years  cannot  be 
lengthened  by  adding  to  it  a  period  equal  to  the  ordinary  or 
longest  time  of  gestation,  but  that  the  period  of  gestation  can 
be  allowed  in  those  cases  only  in  which  the  gestation  exists.] 


CHAP,  n.]         Stat.  27  H.  8,  c.  10.  207 

within  which  the  entry  is  to  be  made ;  and  al-    9«rr.  v. 
though  an  interesse  termini  may  be  created  at  the  ^JllJ^ull^, 
common  law,  I  am  not  aware  of  any  case  at  the  ^,^i 
common  law  fixing  the  period,  within  which  it  JJJ^t^^**** 
must  take  effect  in  possession.     The  converse,  jjj^  ^^^^ 
therefore,  of  the  supposition,  will  probably  be  wJet^ofthe 
more  correct ;  for  it  can  scarcely  be  doubted,  that  i^w. 
by  analogy  to  the  modem  doctrine  of  perpetuities, 
the  rights  of  entry  upon  common  law  conditions, 
and  the  interesse  termini^  would  be  confined  to  the 
time  allowed  in  cases  of  executory  devises  and 
springing  uses. 

It  may  be  proper  to  conclude  these  observar 
tions  on  perpetuities,  with  noticing  a  case  of  great 
importance,  and  on  the  validity  of  which  many 
titles  depend. 

An  estate  is  devised  to  A.  and  his  heirs,  he  and 
tiiey  taking  and  using  a  particular  surname.  In 
this  case  it  has  been  contended,  by  gentlemen  of  ^ 
respectability,  that  if  A.  assiunes  the  name,  he 
acquires  the  estate,  subject  to  a  condition  in  law, 
that  if  he  or  his  heirs  discontinue  to  use  the  sur- 
name, the  heir  at  law  of  the  testator  will  have  a 
right  of  entry  upon  the  estate,  at  whatever  period 
the  non-user  of  the  name  may  happen.  If  this 
construction  should  be  correct,  a  perpetuity  would 
be  created ;  but  I  cannot  entertain  a  doubt,  that 
the  principle  of  law  prescribing  the  boundaries 
within  which  springing  uses  and  executoiy  de- 
vises are  to  take  effect,  would  apply  to  the  entry 


208  Of  Uses  since  the  [chap.  ii. 

skt.  v.  of  the  heir  in  this  case,  upon  the  breach  of  the 
tiou^of  !X  <»ndition,  if  it  were  admitted,  that  such  condition 
rf^^**^  was  not  performed  by  taking  the  name. 

tetet  by  the 

•utttte, 

S)f  tbf"      ^^*  independently  of  viewing  the  case  upon  the 

roles  of  the  principle  of  perpetuity,  there  seems  to  be  no 

i«w.  doubt,  that  the  heir,  in  this  case,  would  have  no 

right  of  entry  upon  the  non-user  of  the  name : 

the  devisee  having,  in  the  first  instance,  assumed 

the  name  ^ 

It  may,  on  the  other  hand,  be  contended,  that 
the  devisee  would  take  a  determinable  fee,  not 
being  an  estate  tail,  and  so  not  within  the  opera- 
tion of  a  recovery :  or  that  the  devisee  would 
take  a  fee-simple  subject  to  a  condition  having  a 
double  operation :  first,  to  acquire  the  estate  on 
the  performance  of  one  act ;  and  secondly,  to  lose 
it  on  the  non-performance  of  another ;  and  that 
this  condition  is  not  within  the  laws  relating  to 
perpetuities.  Neither  of  these  arguments  appears 
to  be  tenable. 

Before*  the  statute  of  quia  emptcres  (18  Edw.  1) 
a.n  estate  might  have  been  granted  to  A.  B.  and 
his  heirs,  so  long  as  G.  D.  and  his  issue  should 
live,  or  so  long  as  G.  D.  and  his  heirs  should  be 

'  [See  Doe  d.  Losoombe  v.  Yates,  5  Barn.  &  Aid*  544,  and 
Hawkins  v.  Luscombe,  2  Swanst  375.] 

*  The  following  observations  are  extracted  from  an  opinion  pre- 
pared by  the  author,  and  which  was  subsequently  well  considered 
by  two  gentlemen  of  eminence  at  the  bar,  and  signed  hj  them. 
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tenants  of  the  manor  of  Dale ;  and  upon  C.  D.'s    swr.  v. 

ceasing  to  have  issue,  or  to  be  tenant  of  the  uonBlTiiwV 

manor  of  Dale,  the  estate  reverted  to  the  donor,  "^i^i**'^*; 

not  as  a  condition  broken,  of  which  the  donor,  or  !?*!',  *'^**** 

his  heir,  might  take  advantage  by  entry ;  but  as  a  "^^  ^^ 

principle  of  tenure,  in  the  nature  of  an  escheat  ™'^  <»^  *^« 

*  common 

Upon  the  death  of  a  tenant  in  fee-simple  without  '■^• 
heirs  general.    But  the  statute  of  quia  emptores 
destroys  the  immediate  tenure  between  the  donor 
and  donee,  in  cases  where  the  fee   is  granted; 
and  consequently  there  can  now  be  no  reverter, 
or  any  estate  or  possibility  of  a  reversion  remain- 
ing in  the  donor  after  an  estate  in  fee  granted  by 
him.    This  conclusion  directly  follows  from  the 
doctrine  of  tenures,  and  the  effect  of  the  statute 
of  quia  emptores  upon  that  doctrine.    The  pro- 
position does  not  require  the  aid  of  decided  cases ; 
but  the  passage  in  2  And.  138,  contains  an  accu- 
rate ex])osition  of  the  law  upon  this   subject: 
''  If  land  be  given  to  A.  and  his  heirs,  so  long  as 
J.  S.  has  heirs  qf  his  body,  the  donee  has  fee,  and 
may  alien  it.    13  Hen.  7 ;  11  Hen.  7 ;  21  Hen.  6, 
foL  37 ;  and  says  the  law  seems  to  be  plain  in  it ; 
and  cites  1 1  Ass.  8,  where  the  S.  C.  is  put  and  held 
as  before ;  and  that  there  if  the  land  be  given  to 
one  and  his  heirs,  so  long  as  J.  S.  and  his  heirs 
shall  enjoy  the  manor  of  D.,  those  words  {so  long) 
are  entirely  void  and  idle,  and  do  not  abridge  the 
estate." 

The  references  in  this  passage  (with  the  excep- 
tion of  the  11  Ass.  8)  are  not  in  the  report  cor- 

VOIi.  I.  p 
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Sect.  V.  rectlj  Stated ;  but  they  are  discovered  in  13  Hen.  7, 
tioJJi!!;;.,  Easter  Term,  fol.  24 ;  11  Hen.  7,  pi.  25 ;  21  Hen.  6, 
"^^ti  HiU.  pi.  21.  It  wiU  be  proper  to  refer  to  the  case 
Ititu^f  ^  ^®*  mentioned ;  premising,  that,  by  the  common 
fr^m^  thf"  ^^'  where  an  absolute  estate  in  fee-simple  was 
rniM  of  the  granted,  no  restraint  could  be  placed  on  the  alien- 
>*^-  ation  of  it ;  inasmuch  as  such  restraint  would  be 

repugnant  to  the  grant  itself.  Upon  a  question 
in  the  case  referred  to,  whether  a  condition  re- 
straining alienation  upon  the  grant  of  an  estate 
tail  since  the  statute  de  donis  was  valid,  Vavisonr 
thought  it  valid ;  but  added,  that  he  agreed  that 
such  condition  imposed  on  a  feoffee  in  fee-simple, 
so  long  as  J.  S.  has  issue,  was  void. 

There  is  no  ground,  therefore,  to  consider  the 
case  in  question  as  a  determinable  fee  at  the  com- 
mon law. 

The  fee-simple  conditional  at  the  common  law 
before  the  statute  de  danis  (13  Edw.  1,  1285),  dif- 
fered from  the  fee-simple  made  subject  to  be 
defeated  by  the  performance  or  non-performance  of 
a  condition,  of  which  the  grantor  or  his  heir  might 
take  advantage  by  entry.  If  an  estate  were  granted 
to  A.  and  his  heirs,  and  if  the  grantor  paid  the 
grantee  or  his  heirs  a  sum  of  money,  the  grantor 
or  his  heirs  might  re-enter ;  or  if  the  estate  were 
granted  to  John  Thompson  and  his  heirs,  with  a 
right  of  entry  reserved  to  the  grantor  and  his 
heirs,  in  case  the  grantee  or  his  heirs  should  dis- 
continue to  use  the  name  of  Thompson ;  the  con- 
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dition  in  each  of  these  cases  is  of  the  latter    sbct.y. 

sort.  Its  operation  is  single  by  defeating  the  «onB^oTnws, 

estate  on  doing,  or  omitting  to  do,  a  particular  *^\!^^^, 
act.  ***^,»^y  *^» 

•tatute, 
which  differ 
from    the 

But  when  an  estate  is  given  to  A.  and  his  heirs,  ""**■  ^^  ^^"^ 

*-'  common 

he  taking  the  name  of  B.  within  a  given  period,  ^•^• 
and  he  and  his  heirs  afterwards  continuing  to  use 
such  name :  here  there  are  in  fact  two  conditions; 
and  the  case  resembles  the  fee-sunple  conditiouftl 
at  the  common  law,  as  mentioned  in  the  statute 
dedcnis. 

The  fee-simple  conditional  at  common  law  be- 
fore the  statute  de  donis,  was  created  by  a  con- 
veyance to  a  man  and  the  heirs  of  his  body,  with 
a  condition  annexed  to  the  gift,  that  if  the  grantee 
died  without  issue,  the  lands  should  revert  to  the 
donor.  They  construed  the  conveyance  to  the 
grantee  and  the  heirs  qf  his  body,  equivalent  to  a 
fee-simple  upon  which  no  remainder  could  be 
appointed,  in  the  same  way  as  if  the  gift  had 
been  made  to  a  man  and  his  heirs^  if  he  had  heirs 
(f  his  hodp.  The  birth  of  the  issue  was  the  per- 
formance of  the  condition,  which,  for  the  purpose 
of  alienation,  made  the  fee-simple,  in  the  hands 
of  the  alienee,  absolute,  by  destroying  the  possi- 
bility of  reverter.  But  if,  before  alienation,  the 
donee  had  died  without  issue,  the  lands  reverted 
to  the  donor ;  and  the  remedy  for  recovery  of  the 
lands  upon  the  reverter,  was  not  by  entry  of  the 
donor  or  his  heirs,  as  for  a  condition  broken,  but 

p2 
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skt.  v.    by  a  formedon  in  the  reverter.    See  Plowden,  236, 
tb JonJli,  where  these  points  are  accurately  stated. 

and  cmtion 
of  Icgftl  es- 

Stl^t^^  ^^  Hence  it  appears  that  if  lands  were  given  to  A. 
1^  thT""  ^^^  ^^  \M^irB  of  his  body,  with  a  condition  ex- 
M^oQ  ****  pressed,  that  if  A.  died  without  heirs  of  his  body, 
^^^'  the  lands  should  revert ;  upon  the  birth  of  issue 

of  A.  the  condition  was  performed,  and  A.  had  an 
immediate  power  of  aliening  the  absolute  fee- 
simple  ;  so  that  for  the  purpose  of  facilitating  the 
power  of  alienation,  the  birth  of  the  issue  was 
considered  as  the  performance  and  dispensation 
of  the  condition,  in  a  case  where  the  right  of 
entry  was  in  terms  expressed  to  arise  on  the 
failure  of  issue.  This  seems  to  be  a  case  pre- 
cisely analogous  to  that  of  a  condition  requiring 
a  person  to  take  and  use  a  name ;  the  taking  the 
name  gives  the  grantee  or  devisee  a  right  to  the 
estate,  by  amounting  to  a  performance  of  the  con- 
dition, and  the  subsequent  non-user  does  not 
deprive  him  of  it ;  for  according  to  the  principle 
of  conditional  fees,  a  condition  cannot  have  a 
double  operation,  so  as  to  confer  upon  a  man  an 
estate  by  the  performance  of  an  act  required  by 
the  condition,  and  subsequently  to  deprive  him  of 
it  by  the  non-performance  of  another. 

It  will  be  seen  from  the  above  observations* 
that  in  the  case  of  the  fee-simple  conditional  at 
the  conmoLon  law,  the  grantee,  upon  the  birth  of 
issue,  acquired  as  between  himself  and  the  donor, 
but  without  prejudice  to  the  rights  of  the  alienee 
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of  the  grantee,  a  determinable  fee :  which  deter-    skt.  v. 
minable  fee  was,  as  I  have  before  explained,  made  2!^ JL? If  ,, 
absolute  by  the  operation  of  the  subsequent  sta-  "'"i^*^^ 
tute  of  quia  emptores.  ^xi^  ^^* 

which  differ 
from    tbe 

But  in  the  case  of  the  common  condition,  as  in  ^^  ^  **»• 

common 

the  gift  or  devise  of  an  estate  to  John  Thompson  ^^^^ 
and  his  heirs,  subject  to  a  right  of  entry  reserved 
to  the  donor  or  devisor  or  his  heirs,  in  case  John 
Thompson  and  his  heirs  should  cease  to  use  that 
surname,  there  can  be  little  doubt,  it  is  conceived, 
that  courts  of  justice  would  limit  the  breach  of 
the  condition  to  the  periods  fixed  by  the  policy 
of  law,  in  cases  of  springing  uses  and  executory 
devises. 

VL  I  have  now  explained  the  cases  in  which    swt.  vi. 
the  creation  and  limitation  of  estates  by  way  of  ^^t*st^ 
use  since  the  statute,  correspond  with,  and  diflfer  ^^^^^^ 
from,  the  ancient  manner  of  limiting  and  creating 
estates  at  conunon  law.    I  shall  now  proceed  to 
pomt  out  the  alterations  produced  by  the  statute 
of  uses  in  the  ancient  laws  relative  to  remitter. 

By  the  common  law,  if  tenant  in  tail  had  en- 
feoffed his  son  in  fee,  which  son  at  the  time  of  the 
feoffiment  was  within  age,  and  the  tenant  in  tail 
had  died;  the  son,  after  the  father's  deaths  as 
heir  in  tail,  would  have  been  remitted  to  his 
former  estate  ^.  But  since  the  statute,  if  tenant 
in  tail  make  a  feofiteent  in  fee  to  the  use  of  his 

^  LitU  sec.  660. 


lawi  of  r«- 
mitter. 
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Sect.  yi.    issue  being  within  age,  and  to  his  heirs,  and  then 

o/lhe'sS!!  die;  and  the  right  of  the  estate  tail  descend  to 

u^n^^tto"*  *^®  issue,  being  within  age ;  the  issue  shall  not  be 

^ttJ!  *■*"  remitted ;  for  the  issue  has  the  use  in  fee  by  the 

feoffment,  and  then  the  statute  executes  it  in  such 

manner  and  plight  as  it  was  first  limited.    But  in 

this  case,  if  the  issue  waive  the  possession,  and 

bring  a  formedon  in  the  descender,  and  recover 

against  the  feoffees,  he  shall  be  remitted  ^ 

It  was  therefore  said,  that  if  an  infant  or  a 
woman,  having  right  to  lands  discontinued,  where- 
on entry  was  not  lawM,  came  to  such  lands  by 
way  of  use  raised  out  of  the  estate,  the  first  taker 
should  not  be  remitted  ^.  So  in  Amy  Townsend's 
case  S  where  tenant  in  tail  made  a  feoffment  in 
fee  to  the  use  of  his  wife  for  life ;  remainder  to 
his  son  and  heir  apparent  in  fee.  The  feoffor  and 
his  wife  died ;  and  it  was  determined  that  the  heir 
in  tail  was  not  remitted.  However,  though  the 
first  taker  be  not,  as  in  the  case  of  the  issue  put 
by  Coke,  yet  it  seems,  that  the  issue  <f  that  issue 
shall  be  remitted  ^. 

Amy  Townsend's  case  was  not  affected  by  the 
statute  32  Hen.  8  (c.  28).  That  statute  <&  6) 
directs,  that  the  fine  or  feoffinent  of  the  husband 
of  the  wife's  land  shall  not  operate  as  a  discon- 

•  Co.  Litt.  348,  b.  •  Hob.  256. 

'  Dyer,  54,  a.  b.     Hob.  255.     Plowd.  11 L 
'  Co.  Litt.  348,  b.     [The  reason  is,  that  the  issue  of  the  issue 
taking  by  descent,  is  in  by  the  common  law.] 
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tmua&ce :  and,  therefore,  as  to  the  wife  and  those  sict.  yi. 
claiming  under  her,  it  has  considerably  lessened  o/the*Sto! 
the  effect  of  the  Statute  of  Uses  upon  remitters.  "^^^"^^^ 
The  case  of  Duncombe  v.  Wingfield  *  was  in  sub-  ^^^^^  *"'' 
stance  thus :  A.  and  B.  his  wife,  being  seised  in 
fee  in  right  of  B.,  levied  a  fine  with  proclamations 
to  the  use  of  themselves  and  the  heirs  of  their 
two  bodies  begotten,  remainder  to  J.  S.  for  life, 
remainder  to  W.  in  tail,  remainder  to  B.  (the  wife) 
in  fee;  afterwards  A.  alone  levied  another  fine 
with  proclamations  to  the  use  of  himself  and  wife 
in  special  tail  as  before,  remainder  to  himself  in 
taU,  remainder  to  himself  and  E.  M.  in  fee.  B. 
died  without  issue*  and  then  A.  died.  Upon  this 
state  of  the  case,  three  material  points  were  set- 
tled. The  first  point  was,  that  where  husband 
and  wife  are  tenants  in  special  tail,  and  the  hus- 
band discontinues  by  fine  or  feoffment,  and  takes 
back  an  estate  in  special  tail  to  himself  and  wife» 
the  wife  is  ipso  facto  remitted,  and  of  course  the 
husband  ;  though  it  is  true  the  husband  is  so  far 
bound  by  his  own  act,  that  he  cannot  claim  it  in 
his  own  person.  That  in  Amy  Townsend's  case, 
the  right  of  the  wife  was  not  within  the  saving  of 
the  Statute  of  Uses*  and  of  course  she  was  not 
remitted  against  the  express  words  of  that 
statute :  but  that  the  32  Hen.  8  had  changed  the 
reason  of  the  case ;  so  that  now,  the  use  being 
raised  to  the  wife  out  of  the  estate  created  by  the 
fine,  she  is  not  in  of  an  estate  di9continued,  but  of 

'  Hob.  254.     Vide  8  Co.  71,  b.    Dyer,  191,  b. 
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Sect.  VI.   au  Gstatc  whereupoii  she  might  enter  after  her 
o/lh^s!^!  husband's  death;  and  that  a  right  of  entry  was 
u^n^^^bi***  sufficient  to  support  her  remitter,  without  an 
mut^]  ^'  ^^^^  entry.    That  it  was  true  the  fine  of  the 
husband  alone  finally  and  totally  barred  the  issues 
in  tail,  and  therefore  differed  fix)m  a  feoffhient  at 
the  conunon  law ;  yet  the  entail,  which  is  barred 
as  to  the  issue,  remained,  notwithstanding  the 
fine,  to  the  wife  in  right,  as  to  herself,  and  to  all 
estates  and  remainders  depending  upon  it,  and  to 
all  the  consequences  of  benefit  to  herself,  and  to 
others  by  her,  as  long  as  she  lived,  as  amply  and 
beneficially  as  if  the  fine  had  not  been  levied. — 
Second  point :  as  the  husband  and  wife  were  both 
remitted  to  the  first  estate  tail,  of  consequence 
J.  S.  and  those  in  remainder  expectant  on  that 
tail  were  also  remitted :  but  that  upon  the  deaih 
of  the  wtfe  the  remainders  were  dislodged,  and 
turned  into  rights^  as  they  were  by  the  fine,  and 
would  have  been,  if  the  wife  had  not  been  re- 
mitted. —As  to  the  third  point,  it  was  held,  that 
after  the  death  of  the  wife,  the  remitter  ceased, 
and  the  land  returned  again   into   the  estate 
passed  by  the  second  fine ;  which  estate  continued 
during  the  life  of  the  husband,  and  would  con- 
tinue as  long  as  there  was  issue,  if  there  had 
been  any ;  for  till  then,  those  in  remainder  had 
no  title  to  demand  the  land :  but  after  the  death 
of  the  husband  and  wife  tDithout  issue,  the  entry 
of  J*  S.  was  lawful.    In  this  case  Lord  Hobart 
said,  that  if  after  the  death  of  the  wife  the  hus- 
band had  properly  suffered  a  recovery,  he  would 
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have  barred  all  the  remainders  depending  upon    Smct,  vi. 
any  of  the  estates.     He  also  held  in  another  S^^tt!^- 
place,  in  the  same  argument,  that  if  the  wife  had  J;*^/^^' 
survived  the  husband,  and  had  suffered  a  reco- 
very, it  would  have  barred  the  remainder  de- 
pendmg  upon  the  first  estate  tail ;  but  so  long  as 
there  was  issue  living  between  them,  the  premises 
would  go  according  to  the  estate  passed  by  the 
second  fine  ^. 

*  [The  Court  of  King's  Bench,  in  the  late  case  of  Doe  d.  Cooper 
V.  Finch,  1  Nev.  &  Mann.  130,  158,  171,  and  4  Barn.  &  AdoL 
^,  had  occasion  to  consider  the  doctrine  of  remitter,  and  its 
effect  with  reference  to  the  Statute  of  Uses. 

Id  that  case,  an  estate  was  limited  by  a  settlement  to  the  use 
of  A.  for  500  years ;  remainder,  Edward  in  tail ;  remainder, 
Thomas  in  tail ;  remainder,  Edward  in  fee. 
D.  was  the  eldest  son  and  heir  in  tail  of  Thomas. 
£dward  levies  a  fine  to  the  use  of  himself  in  fee,  and  dies 
without  issue ;  having,  after  the  fine,  devised  the  estate  to 
trustees  and  their  heirs,  to  the  use  of  them  and  their  heirs  during 
the  life  of,  and  in  trust  for  Thomas,  remainder  to  the  use  of  D. 
for  life,  remainders  over. 

Thomas  enters,  suffers  a  recovery,  and  devises  to  D.  for  life, 
with  remainders  over,  and  dies. 
D.  enters. 

The  principal  question  in  the  case  was,  whether  the  fine  by 
Edward,  notwithstanding  the  term  of  500  years  preceded  hb 
estate,  worked  a  discontinuance  of  the  estate  tail  and  remainders ; 
bat,  supposing  the  fine  worked  a  discontinuance,  (which  the 
Court  decided  it  did),  it  was  contended,  in  order  to  destroy  the 
eifeet  of  the  fine  and  the  title  of  those  claiming  under  it,  that  the 
tortious  fee  thereby  gained  was  defeated  by  remitter:  or  in 
the  words  of  the  counsel,  Mr.  Hayes,  that  D.  <*  having  two  titles, 
a  more  ancient  title  (i.  e.  the  right  to  the  estate  tail  under  the 
setdement),  and  a  later  title  (i.  e.  the  estate  for  life  under  the 
will),  and  coming  to  the  possession  by  the  later  title,  must  be 
sdjudged  tn  of  his  elder  and  better  title.     By  his  remitter,  the 
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aKT.vi.  It  is  agreed,  that  i£  in  the  above  case,  the 
^thlls^  husband  had  made  K/eoffment^  instead  of  levying 
u^V^thi***  *  -^^^  ^*  would  not  have  barred^  but  only  have 
discontinued,  the  right  of  the  issue  \  Therefore, 
as  the  wife  by  her  entry  would  have  been  re- 
mitted, so  she  would  have  purged  the  discon- 
tinuance, and  restored  the  right  of  the  issue,  by 
restoring  the  discontinued  estate  taiL  If  too  a 
tenant  in  tail  make  a  feof&nent  to  the  use  of  him- 
self in  fee,  or  to  the  use  of  himself  /or  life,  re- 
mainder to  B.  for  t/earSf  and  does  not  dispose  of 
the  reversion ;  in  either  case,  the  issue,  it  seems, 
is  remitted,  though  the  tenant  in  tail  himself  is 
not^ 

Sect.  viL       VII.  I  havo  bcforo  observed,  that  uses  in  their 

?Lb^^.  commencement  were  of  a  secret  nature,  depending 

merely  upon  a  parol  agreement  or  declaration 

between  the  feoflfee  and  cestuique  use.    But  in 

process  of  time,  it  was  foimd  necessary  to  make 

title  of  the  devisees  of  Edward,  founded  upoo  the  discontinuanoe, 
was  subverted.*' 

The  Court,  however,  held,  that  D.  was  not  remitted.  Per 
Patteson,  J.,  <<  If  D.  entered  under  the  will  of  his  father  Thomas, 
he  affirmed  the  recovery  suffered  by  his  father,  and  was  bound 
by  the  recovery;  and  he  could  not  be  remitted  to  any  other 
estate,  because  so  entering,  he  would  take  an  estate  for  life 
under  his  father's  will.  If  he  did  not  enter  under  that  will,  be 
must  have  entered  under  the  will  of  Edward ;  and  he  would  then 
be  met  by  the  objection,  that  the  will  of  Edward  operated  under 
the  Statute  of  Uses;  so  that  he  was  in  by  force  of  that  statute.] 

'  I  Lev.  49.     1  Sid.  63. 

•  1  Roll.  Rep.  260.  Moor.  846,  pL  1143.  B.  N.  C  215. 
8  Co.  72,  a.    Lane,  93  to  96. 
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some  certain  declaration  of  the  use,  indicative  of  sbct.  yu. 
the  intention  of  the  parties ;  and  this  declaration  uoni^^t^" 
of  the  use  must  now,  by  the  statute  29  Car.  2,  c.  3, 
be  in  writing  ^. 

The  conveyances  by  bargain  and  sale,  and 
coyenant  to  stand  sdsed,  are  in  fact  nothing  more 
than  declarations  of  uses;  for  the  use  being 
served  out  of  the  seisin  of  the  bargainor  and 
ooyenantor  in  those  conveyances,  they  merely 
serve  to  declare  the  use  to  the  bargainee  and 
covenantee.  But  upon  such  conveyances  as 
operate  by  way  of  transmutatibn  of  possession, 
the  use  may  be  declared  by  a  deed  or  writing 
distinct  from  the  conveyance  by  which  the  pos- 
session is  transferred.  Indeed,  upon  the  convey- 
ances by  feoffment  and  lease  and  release,  it  is 
now  universally  the  practice  to  declare  the  use  in 
the  same  deed  immediately  after  the  habendum. 
But  in  respect  to  fines  and  recoveries,  the  uses 
are  declared  either  by  deed  precedent  or  s^se- 
qmU  to  the  levying  of  the  former,  or  suffering 
the  latter.  After  the  statute  27  Hen.  8,  c.  10,  it 
became  questionable,  whether  if  a  recovery  were 
suffered  or  fine  levied,  without  any  previous  de- 

'  See  Holt's  Rep.  736.  By  the  7th  section  of  the  above  act, 
it  is  enacted,  <<  That  from  and  after  the  24th  day  of  June  (1677), 
all  deelaratioDa,  or  creations  of  trusts  or  confidences  of  any  lands, 
tenements,  or  hereditaments,  shall  be  manifested  and  proved  hj 
some  writing  signed  by  the  party,  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they 
■hall  be  utterly  void  and  of  none  effect"  . 
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skt.  viL  claration  of  the  uses,  any  subsequent  deed  coiQd 
iUmt^^^.  direct  them?     For  it  was  thought,  that  upon 
suffering  the  recovery  or  levying  the  fine,  the  use 
resulted  to  the  recoveree  or  conuzor,  which  re- 
sulting use  the  statute  immediately  executed :  so 
that  the  use  being  once  vested  and  executed  by 
the    statute,  it  could  not  be  divested  by  any 
subsequent  declaration.    However,  in  Dowman*8 
case^  it  was  determined,  that  although  the  use 
resulted  to  the  recoveree  or  conuzor  until  the 
subsequent  declaration,  yet,  when  that  was  made, 
the  use  was  immediately  executed  according  to 
the  declaration.  *Soon  after  the  statute  29  Car.  2, 
c.  3,  which  directs  that  all  creations  and  dedarar 
tions  of  uses  shall  be  in  writing,  it  again  became 
a  doubt,  whether  resulting  uses  upon  fines  and 
recoveries  were  not  so  executed  as  to  exclude  any 
subsequent  deed^:  for  it  was  supposed  that  the 
statute  required  the  use  to  be  declared  either  pre- 
viously to,  or  at  the  time  of^  levying  such  fines 
and  recoveries.    Therefore  by  the  statute  4  Anne, 
c.  16,  s.  15,  declarations  of  the  uses  of  fines  and 
recoveries  manifested  by  any  deed  made  by  the 
party,  qfier  the  levying  of  such  fines  or  suff^ing 
such  recoveries,  shall  be  as  effectual  as  if  the 

'  9  Co.  7,  b.  28  Eliz.  See  Bessett's  case,  Dyer,  136,  a. 
In  Dowman's  case,  a  recovery  was  suffered  in  Hilary  Term, 
15  Eliz.  The  original  writ  was  dated  the  20  Jan.,  15  Elix.,  re- 
turnable the  22  Jan.  Seisin  was  delivered  4  Feb.  (Moor.  191). 
The  deed  declaring  the  uses  of  the  recovery  was  dated  the 
1  Feb.,  15  Eliz. 

*  See  Gilb.  Uses,  62. 
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» 

29  Car.  2,  c.  3,  had  not  been  made  ^    This  statute  stcr.  vn. 
only  mentions  fines  and  recoveries ;  and  therefore  ^n,*^?^^! 
the  same  doubt,  if  it  was  well  founded,  still  re- 
mains as  to  the  conveyance  of  a  feofibient. 

I  shall  now  consider,  first,  who  may  declare 
uses ;  secondly,  in  what  cases  one  declaration  of 
the  use  shall  be  controlled  or  annulled  by  a  sub- 
sequent declaration;  thirdly,  where  the  same 
instrument  contains  two  contradictory  declara- 
tions; fourthly,  the  general  construction  upon, 
and  effect  of,  the  declaration  of  uses. 


First.  Who  may  declare  or  limit  the  use.  who  may 

drclaro  uses. 

The  king  may  declare  uses  upon  his  letters  Thokinfc. 

'  ^^And  whereas  it  hath  been  doubted,  whether  since  the 
making  of  the  said  last-mentioned  act  of  parliament  (29  Car.  2, 
c  3),  the  declarations  of  uses,  trusts,  or  confidences,  of  any  fines 
or  common  recoveries  manifested  hy  deedy  [these  words,  **  by 
deed,"  are  supposed  to  have  been  inserted  in  the  statute  by  mis- 
take; 88  any  writing,  though  not  under  seal,  would  have  been 
sufficient  by  the  act  29  Car.  2,  c.  3 ;  see  Sugden*s  note  to 
Gilbert  on  Uses,  62  (118);]  made  after  the  levying  or  suffering 
of  such  fines  or  recoveries  are  good  and  effectual  in  law ;  it  is 
hereby  declared,  that  all  declarations,  or  creation  of  uses,  trusts, 
or  confidences  of  any  fines,  or  common  recoveries  of  any  lands, 
tenements,  or  hereditaments  manifested  and  proved,  or  which 
hereafter  shall  be  manifested  and  proved  by  any  deed  already 
made,  or  hereafter  to  be  made,  by  the  party  who  is  by  law 
enabled  to  declare  such  uses  or  trusts,  after  the  levying  or 
suffering  of  any  such  fines  or  recoveries,  are  and  shall  be  good 
and  effectual  in  the  law,  as  if  the  said  last-mentioned  act  had  not 
been  made."  See  Bushell  v.  Burland,  Holt's  Rep.  733,  where  the 
declaration  of  uses  vrvAfour  years  after  the  fine  had  been  levied. 
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sbct.  yii.  patent,  though  indeed  the  patent  of  itself  implies 
Z^f^t^  a  iise  ^  But  if  the  king  grant  lands  to  J.  S.  and 
his  heirs  hy  his  letters  patent,  to  the  use  of  J.  S. 
/or  life :  here  J.  S.  has  only  an  estate  for  life,  and 
the  king  has  the  inheritance  without  any  office 
found:  for  implication  out  of  matter  of  record 
The  queen,  evor  amouuts  to  matter  of  record.  The  queen 
may  also  declare  uses  ^. 


IdioU. 


In&nU. 


An  idiot,  or  person  of  non-sane  memoiy,  may 
declare  uses  upon  a  fine  or  recovery ;  which  de- 
claration of  uses  will  continue  valid  as  long  as 
the  conveyance,  upon  which  the  uses  are  declared, 
remains  of  force  \  It  is  the  same  with  respect  to 
an  infant.  Therefore  if  an  infant  levy  a  fine,  or 
suffer  a  recovery,  and  Ihnit  the  use  thereupon,  he 
cannot  avoid  the  declaration  of  the  use,  without 
avoiding  also  the  fine  or  recovery*:  for  as  the 
matter  of  record  stands,  the  law  supposes  that 
the  conuzor  or  recoveree  was  of  full  age ;  and  the 
deed  to  declare  the  uses,  being  part  of  the  fine  or 
recovery,  shall  stand  likewise.  But  a  covenant 
by  an  infant  in  consideration  of  marriage  or  blood 
to  stand  seised  to  an  use,  is  void  ^. 


In  a  case  where  A.  tenant  for  life,  and  B.  his 


*  Bac  Uses,  66.  '  IbkL 

*  Mansfield's  case,  12  Co.  124.  Lewing's  case,  cited  10  Co» 
42,  b.  But  see  4  Leon.  89,  and  Sir  Butler  Wentworth*s  caae^ 
cited  2  Ves.  40S.  dAtk.813.  13  Yin.  305,  pi.  8,  and  note  (M«  a.) 

*  Bac.  Uses,  67.  2  Co.  58,  a.  10  Co.  42,  b.  3  Atk.  710. 
Moor,  22,  pi.  73.     13  Yin.  d04»  pi.  1.  •  Bac.  Uses,  67. 
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ddest  son,  an  infant,  tenant  in  tail  in  remainder,  skt.  vit. 
entered  into  marriage-articles,  by  which  A.  alone  ^t^^^^, 
corenanted  within  a  year  after  his  son  should 
come  of  age,  that  he  and  his  son  would  by  fine  or 
recoyery  convey  the  settled  estate  to  certain  uses ; 
and  both  A.  and  B.  sealed  the  deed,  ftnd  within 
the  time  specified  joined  in  a  fine  and  recorery, 
it  was  detennined,  that  the  mere  consent  of  B^ 
by  his  sealing  the  deed,  was  not  a  sufficient 
dedaration  by  him  of  the  use  of  the  fine  and 
recorery^.     But  in  Slocombe  v.  Glubb®,  where, 
npon  the  marriage  of  a  male  infant  and  an  adult 
female,  the  intended  wife  conveyed  her  real  estate 
to  certain  uses,  and  both  the  intended  husband 
and  wife  enter  into  a  covenant  within  one  month 
after  the  infiant  arrived  at  the  age  of  twenty-one 
years,  to  miffer  a  recovery  of  the  infant's  estate 
to  the  uses  declared  of  the  wife's  estate:   the 
question  arose  upon  a  bill  by  the  trustees  to 
bave  a  specific  performance  of  the  infant's  cove- 
nant, whether  he  was  bound?     Lord  Thurlow 
said,  that  it  was  not  necessary  to  determine  how 
far  the  infant  husband  could  be  bound  by  his  own 
contract :  for  the  wife  being  adult,  had  also  en- 
tered into  the  covenant ;  and  the  husband  must 
answer  her  contract  ^. 

'  Nightingale  v.  Ferrers,  3  P.  W.  207. 

■  2  Bro.  Cha.  Ca.  545.     1  Yes.  J.  28. 

*  How  far  the  real  estates  of  female  infants  can  be  bovad  by 
marriage-contracts,  see  Cannel  r.  Buckle,  2  P.  W.  243.  Harvey 
o.  Ashley,  3  Atk.  607.  Dumferd  v.  Lane,  1  Bro.  Cha.  Ca.  106. 
Carathere  «.  Caruthers,  4  Bro.  Cha.  Ca.  500.  Clough  «.  Clougb, 
3  Woodiflon,  453,  note.     5  Vea.  710,  and  in  Milner  tr.  Hare* 


224  Of  11968  since  the  [chap.  n. 

swr.viL       It  seems  that  a  feme  covert  cannot,  without 

^l7t!^  the  consent  of  her  haron,  create  or  Umit  the  use 

BtfOD  nd    of  her  lands  ^    But  if  haran  and  feme  levy  a  fine, 

feme.         ^^  suflfer  a  recovery,  of  lands,  of  which  they  are 

seised  in  right  of  the  feme,  thongh  they  ought 

r^^arly  to  jom  in  the  declaration  of  the  uses  of 

such  fine  or  recovery,  yet  if  the  husband  in  such 

case  alone  declare  the  uses,  his  dedaration  will 

bind  the  feme  (although  an  in&nt  %  if  she  do  not 

dissent  to  it ';  for  as  she  joined  with  her  husband 

in  the  fine  or  recovery,  the  presumption  is,  if  the 

contrary  cannot  appear,  that  she  agreed  with  him 

in  the  declaration  of  the  uses.    Indeed,  if  she  ac- 

wood,  18  Yes.  275,  276.  [See  also  the  cases  of  TroUope  r. 
Linton,  1  Sim.  &  Stu.  485.  Simson  v.  Jones,  2  Russ.  &  My. 
365.  Johnson  v.  Johnson,  1  Keen,  648.  In  the  first  of  these 
cases,  it  was  held  that  the  leasehold  estates  of  a  female  tnii&nt 
may  be  bound  by  articles  entered  into  on  her  marriage,  because 
as  to  personal  estate  they  are  the  articles  of  the  husband ;  and 
that,  in  this  respect,  there  was  no  difference  between  chattels 
real,  which  might  survive  to  the  wife,  and  her  personal  estate 
absolutely  vested  in  possession  in  the  husband.  In  the  second 
dase,  the  Master  of  the  Rolls  (Sir  John  Leach)  treated  it  as 
clear,  that  the  real  estate  of  a  female  infant  would  not  be  bound 
by  a  settlement  on  her  marriage,  even  though  such  settlement 
were  made  with  the  approbation  of  the  Court ;  and  he  held  that 
the  same  principle  was  applicable  to  personal  estate  which  had 
been  previously  settled  to  her  separate  use.  It  may  be  observed, 
that  as  regards  the  incapacity  of  inftints  to  bind  their  real  estates 
by  settlement,  there  appears  to  be  no  good  ground  for  any  dis- 
tinction between  males  and  females.] 

^  See  Johnson  v.  Cotton,  Skin.  275.  And  164,  pi.  209,  in 
case  of  Colgate  o.  Blythe. 

*  2  RoU.  Ab.  798.     22  Vin.  232,  pL  2. 

'  Beckwith's  case,  2  Co.  57,  a.  Moor.  197.  Anon.  Moor. 
22,  pi.  78.  Lusher  v.  Banbong,  Dy.  290,  a.  See  the  canes 
collected  in  note  to  pi.  L    22  Vin.  232,  T. 
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quiesce  for  any  length  of  time  after  her  husband's  sbct.  vii. 
death  in  the  declaration  of  uses  made  by  him,  SJnt^nl^. 
she  cannot  afterwards  invalidate  the  fine  or  re- 
covery*.   As  the  conveyances  by  feoflftnent  and 
lease  and  release  do  not  bind  the  feme,  although 
she  be  a  party,  any  declaration  by  her  and  her 
husband  of  the  uses  raised  upon  those  convey- 
ances, shall  be  void  as  to  her  ^.    But  if  husband 
and  wife  bargaui  and  sell  lands  for  money,  and 
aft^-wards  levy  a  fine  to  the  bargainee,  the  bar- 
gain and  sale  is  considered  merely  as  the  declara- 
tion of  the  use  of  the  fine,  and  as  such  will  bind 
the  wife^     If  in  declaring  the  uses  of  a  fine 
levied,  or  recovery  suffered,  of  lands  held  in  right 
of  the  wife,  the  husband  and  wife  make  separate 
declarations  of  the  uses,  neither  of  them  can 
stand,  and  then  it  will  be  the  same  as  if  no  de- 
claration were  made ;  in  which  case  the  use  will 
result  and  return  to  its  former  course,  viz.  to  the 
feme  and  her  heirs  ^.    But  with  respect  to  baron 
and  feme,  we  must  distinguish  between  a  limita- 
tion of  the  use  of  part  of  the  estate  in  the  land, 
and  the  limitation  of  the  use  of  part  of  the  land 
itself.    This  distinction  was  taken  in  Beckwith's 
case  ®.    Thus,  if  husband  and  wife  differ  in  the 
limitation  of  the  particular  use,  but  concur  in  the 

*  Swanton  v.  Raven,  3  Atk.  105. 

*  Gilb.  Uses,  244. 

'  2  Co.  57,  a.    Moor.  22,  pi.  73.    See  the  eases  in  note  to 
pL  4^  22  Vin.  232. 

'  Moor.  197,  pL  347.    See  note  to  pi.  6,  22  Vin.  233. 

*  2  Co.  56,  b.     5S,  a.     22  Yin.  233,  pi.  6,  7,  and  notes  io 
the  mar^gin. 

VOI^.  I.  Q 
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swT.  viL  limitation  of  the  uses  in  remainder,  yet  the  whole 
ti!^^.  ^f  *J^®  ^s®s  are  void.  But  if  they  agree  in  limiting 
the  use  of  part  of  the  land  itself,  and  vary  in  the 
declaration  of  the  use  of  the  residue,  the  declara- 
tion shall  be  good  for  the  part  they  agree  in,  and 
void  for  the  remainder. 


Where  a  husband  seised  of  the  fee-simple  of  an 
estate,  to  which  the  dower  of  his  wife  attaches^ 
conveys  to  a  purchaser,  and  enters  into  a  cove- 
nant that  he  and  his  wife  will  in  a  subsequent 
term  levy  a  fine  to  the  purchaser,  it  is  not  abso- 
lutely necessary  that  the  wife  should  join  in  the 
declaration  of  the  uses  of  the  fine ' ;  for  in  this 
case  the  fine  operates,  so  far  as  concerns  the  wife, 
as  an  extinguishment  of  her  right  to  dower ;  and 
there  can  be  no  resulting  use  upon  a  conveyance 
operating  as  the  release  of  a  right  \  and  not  as 
the  transfer  of  an  estate. 


Tenmnt  for       So,  If  teuaut  for  Ufo  aud  remainder-man  levy  a 
ramar^der-    fiuc,  or  suffcr  a  rccovery,  and  the  tenant  for  life 


man. 


alone  declare  the  uses,  this  declaration  shall  not 
a£fect  the  remainder-man  ^  And  it  should  seem, 
that  if  the  remainder-man  seal,  and  be  a  party  to 
the  deed,  in  which  the  tenant  for  life  alone  cove- 
nants to  suffer  a  recovery,  &c.,  to  certain  uses, 

'  See  Haveringto&'s  case,  Owen,  6.  2  Bac  Ab.  140 ;  and 
Bare  v.  Snow,  Plowd.  514. 

*  13  Co.  55.     Note  to  pL  ],  22  Yin.  209  (O.  3). 

'  See  Roe  «.  Popham,  Dougl.  25.  Argd  v.  Cheney,  22  Vin. 
(T.  6)  236,  pi.  1 ;  and  note  in  the  margin. 
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this  does  not  bind  the  remainder-man,  though  s^t.  vir. 
he  afterwards  should  join  in  su£fering  the  reco-  ^ntS^. 
very,  &c.'    Joint-tenants  may  each  declare  dif-  Joint- 
ferent  uses  of  their  respective  shares  *. 

Secondly.  In  what  cases  a  previous  limitation  in  what 

CBOCO  the 

of  the  use  shall  be  controlled  by  a  subsequent  fint  decitrt- 
declaration  by  a  distinct  mstrument.  controlled 

by  the  snb- 
•equent. 

I  have  before  had  occasion  to  remark,  that  in  a 
cony^ance  by  deed^  transferring  the  seisin  to  a 
grantee,  such  as  a  feofiKnent,  or  lease  and  release, 
the  use  is  declared  by  the  conveyance;  and  it 
scarcely  ever  occurs  in  practice,  that  the  use  is  in 
that  case  declared  by  an  instrument  distinct  from 
the  deed  conveying  the  seisin.  Where  the  con- 
veyance is  by  bargain  and  sale,  or  covenant  to 
stand  seised  to  uses,  the  conveyance  itself  is  tiie 
declaration  of  the  use. 

But  when  the  assurance  transferring  the  seisin 

'  Per  Master  of  the  Rolk  in  Nightingale  v.  Ferrers,  8  P.  W. 
206.  But  note,  in  that  case  the  person  in  remainder  was  an 
^fant;  therefore  quare,  [There  does  not  appear  to  be  any 
question  of  the  rule  mentioned  in  the  text  being  general  in  its 
application^  and  not  confined  to  cases  where  the  remainder-man 
is  an  mfant.  For  with  regard  to  the  declaration  of  uses  on  fines 
and  recoveries,  there  is  no  difference  between  infants  and  per- 
sons of  fuQ  age  (ante,  222) :  therefore,  if  a  remainder-man  being 
of  fan  age  and  party  to  the  fine  or  recovery  would  be  bound,  an 
infant  would  be  bound  abo.  But,  in  fact,  neither  is  affected  by 
the  declaration  of  uses  made  by  the  tenant  for  life  alone.] 

'  2  Co.  58,  a.     22  Vin.  236,  pi.  1. 

Q2 
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sicT.  VII.  to  serve  the  uses  is  by  fine  or  recovery,  the  uses 
ti!Intof^.  8^®  limited  by  deed  executed  either  before,  or 
after,  the  levying  the  fine,  or  suffering  the  recovery. 
If  before,  the  deed  is  said  to  lead,  and,  if  after, 
to  declare  the  uses  of  the  fine  or  recovery.  It 
has  happened,  in  the  case  of  fines  and  reco- 
veries, that  there  have  been  contradictory  limita- 
tions of  the  uses ;  and  fi*om  this  circumstance 
several  intricate  and  perplexing  points  have 
arisen. 

If  there  be  a  deed  leading  the  uses  of  a  fine  or 
recovery,  those  uses  may  be  altered,  varied,  or 
absolutely  revoked  previously  to  the  levying  the 
fine  or  suffering  the  recovery.  When  the  fine  or 
recovery  is  conformable  in  time,  persons,  and 
other  circumstances,  with  the  deed  leading  the 
uses  of  it,  then  the  variation,  alteration,  or  revo- 
cation of  the  uses  may  be  effected : 

First,  By  a  deed  or  other  instrument  of  as  high 
nature  as  the  preceding  deed  or  instrument ;  for 
nihil  tarn  conveniens  est  naturali  {equitatiy  unum- 
quodque  dissclvi  eo  ligamine,  qm  ligatnm  est :  but 
in  this  case  a  deed  leading  the  uses  of  a  fine  or 
recovery  cannot  be  varied  by  a  mere  writing 
without  seal  ®. 

Secondly,  By  the  mutual  consent  of  all  parties 
concerned  in  interest. 

*  Countess  of  Rutland's  case,  5  Co.  26,  a. 
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The  author  of  the  Touchstone  (519)  has  adopted  skct.  vii. 
the  rule,  •*  When  the  agreement  for  the  limitation  Z^^^Zm. 
of  uses  is  precedent,  whether  it  be  by  writing  or 
word  (it  must  be  now  in  writing  by  the  Statute 
of  Frauds),  it  is  but  directory^  and  doth  not  bind 
the  estate  until  the  same  assurance  be  afterwards 
had ;  and  therefore  by  a  new  agreement,  or  decla- 
ration made  in  the  same  manner  as  the  former, 
that  is  to  say,  in  writing,  if  the  former  be  so,  and 
between  the  same  parties,  either  before  or  at  the 
time  of  the  same  assurance  passed,  new  uses  may 
be  made,  and  the  former  uses  changed." 

By^  a  deed  dated  on  the  21st  of  August  1661, 
Philip  Stapilton  was  tenant  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  his 
right  heirs. 

Philip  having  two  sons,  Henry  and  Philip,  they 
by  deeds  of  lease  and  release,  dated  the  9th  and 
10th  of  September  1724,  release  and  confirm  to 
Thompson  and  Fairfax  all  those  manors,  &c.,  to 
hold  to  them,  their  heirs  and  assigns,  to  the  use 
(as  to  part)  of  Philip  the  father,  his  heirs  and 
assigns  for  ever,  and  as  to  another  part,  to  the 
use  of  Philip  the  father  for  life,  remainder  to 
Henry  the  son  for  life,  remainder  to  two  trustees 
to  preserve  contingent  remainders,  remainder  to 

*  1  Atk.  2,  Stapilton  v.  Stapilton. 
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srct.  VII.  his  first  and  every  other  son  m  tail  male,  re- 
tilit'^f^.  niainder  to  Philip  the  son  for  life,  remamder  to 
trustees  to  preserve  contmgent  remainders,  re- 
mainder to  his  first  and  other  sons  in  tail  male, 
remamder  to  the  daughters  of  Henry  in  tail, 
remainder  to  the  daughters  of  Philip  the  son  in 
tail,  remainder  to  the  right  heirs  of  Philip  the 
ftither;  and  as  to  the  remaining  part,  to  the  use 
of  Philip  the  father  for  life,  witii  the  like  limita- 
tions in  the  first  place  to  Philip  the  son  and  his 
issue,  and  then  to  Henry  and  his  issue,  r^miainder 
in  fee  to  the  fieither. 

There  were  covenants  to  suffer  a  recovery 
within  twelve  months,  and  likewise  for  fiirther 
assurances.  To  this  deed  the  heir  at  law  of  the 
surviving  trustee  in  the  deed  of  1661,  was  not  a 
party. 

But  by  deeds  of  lease  and  release,  dated  the 
28th  and  29th  of  September  1724,  to  which  the 
heir  of  the  surviving  trustee  of  the  deed  of  1661 
was  a  party,  the  &ther  and  two  sons  made 
Thompson  and  Fairfax  tenants  to  the  praecipe,  in 
order  to  suffer  a  recovery  for  the  purposes  men* 
tioned  in  the  former  deeds  of  the  9th  and  10th  of 
September. 

Before  any  recovery  suffered  Henry  died', 
leaving  issue  the  plaintiff. 

'   [The  son  Henry  had  been  found  illegitimate  upon  an  issue 
directed  by  the  Court] 
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Afterwards  by  lease  and  release,  dated  the  12th  skt.  vii. 
and  13th  of  AprU  1726  (to  which  the  heir  of  the  ^^^Z,, 
sarviying  trustee  of  the  deed  of  1661  was  a 
party),  Philip  the  father,  and  Philip  the  son, 
cofrenant  to  suffer  a  recovery,  in  which  Thompson 
and  Fairfax  were  to  be  tenants  to  the  precipe, 
to  the  use,  as  to  port,  of  Philip  the  fiather,  his 
heirs  and  assigns ;  and  as  to  the  other  part,  to 
the  use  of  Philip  the  father  for  life,  remainder  to 
Philip  the  son  in  fee. 

In  Trinity  Term  1725,  a  recovery  was  suffered, 
in  which  were  the  same  tenants  to  the  prsecipe, 
the  same  demandant  and  the  same  vouchees 
(except  Henry  who  was  dead,)  as  were  covenanted 
to  be  by  the  first  deed ;  it  was  likewise  suffered 
within  twelve  months  after  the  first  deed. 

Lord  Hardwicke  stated  the  first  question  to  be, 
whether  the  lease  and  release  of  the  9th  and  10th 
of  September  1724,  would  amount  to  a  good  de- 
claration of  the  uses  of  the  recovery,  notwith- 
standing the  subsequent  deed  of  April  1725. 


Lordship  observed,  that  as  uses  must  arise 
out  of  the  agreement  of  the  parties,  the  parties 
may  change  the  uses ;  but  that  must  be  done  by 
the  mutual  consent  of  all  the  parties  concerned  in 
interest.  ''  But  in  the  present  case,  the  second 
agreement  not  being  between  all  the  parties  con- 
cerned in  interest,  ought  not  to  control  the  first 
declaration ;  and  especially  as  this  recovery  was 
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8«T.  yn.  suffered  within  the  time  prescribed  by  the  first 

^l^^l'J^^.  deed,  and   between  the   same  demandant  and 

tenant    The  consideration  for  suffering  the  re- 


covery was  good,  both  in  hiw  and  equity;  and 
there  is  no  case  to  warrant  me  to  say,  the  first 
agreem^it  is  not  good  and  binding,  or  that  the 
tenant  in  tail  could  by  his  own  agreement  after- 
wards change  the  uses «.'' 

His  Lordship  added,  that  if  it  was  doubtful 
whether  the  recovery  suffered  in  1725  should 
enure  to  the  uses  declared  by  the  deed  of  1724, 
he  was  of  opinion,  the  recovery  would  operate  to 
make  good  those  estates  which  passed  by  the 
deed  of  1724  •. 

'  Bingham  r.  HuBsey,  12  Car.  2.  1  Cba.  Rep.  192,  ed.  1715. 
**  Thomas  Hussey  settles  by  deed,  22  Car.  1,  on  Delaline  Hussey 
his  son,  in  consideration  of  6,000il  portion  with  the  wife  of 
Delaline,  and  covenanted  to  levy  a  fine ;  and  afterwards  in  1655, 
the  defendant  procured  him  to  make  another  settlement  contrary 
to  the  former,  and  left  out  the  limitation  to  the  heirs  male,  and 
levied  a  fine  thereof.  This  court  upon  the  proofs  of  the  first 
agreement,  decreed  the  latter  deed  and  fine  to  be  void  and  set 
aside,  and  the  premises  to  be  enjoyed  according  to  the  first  deed, 
as  if  a  fine  had  been  levied." 

*  This  is  upon  the  principle  of  Cheney  v.  Hall,  Amb.  526, 
(1765),  Moody  9.  Moody,  ibid.  649,  (1767),  and  Goodrightv. 
Mead,  3  Burr.  1703. 

Cheney  v.  ffalL 
1706.  Conveyance  by  G.  W.  the  father, 

To  the  use  of  himself  for  life,  with  remainder  as  to  part. 
To  the  use  of  his  wife  for  life,  remainder  as  to  the  whde, 
To  the  use  of  the  first  and  other  sons  of  the  marriage  [is 
tail.] 
1733.  Conveyance  by  lease  and  release  upon  the  marriage  of 
G.  W.  the  eldest  son  of  the  marriage, 
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But  when  there  is  a  deed  leading  the  uses  of  a  swr.  vii. 
fine  or  recovery  to  be  subsequently  levied  or  suf-  S^^'SmL 
feredi  and  the  fine  or  recovery  varies  from  the 
preceding  deed  in  time,  persons,  or  other  circum- 
stance, then  the  uses  of  the  first  deed  may,  pre- 
viously to  the  fine  or  recovery,  be  varied  by  an- 

To  the  use  of  himself  for  life, 

To  the  use  of  his  intended  wife  for  life. 

To  the  use  of  the  heirs  of  the  body  of  the  wife. 

His  own  right  heirs. 
1746.  G.  W.  the  father,  and  son,  suffer  a  recovery  and  declare 
the  use, 

To  a  mortgagee  in  fee,  and  subject  thereto. 

The  father  for  life, 

Son  in  fee. 
Lord  Northington  thought  that  the  common  recovery  enured 
to  the  uses  of  the  settlement  of  1733. 

Moody  V.  Moody. 
£.  M.  tenant  in  tail  in  the  year  1709,  conveys 

To  the  use  of  himself  and  intended  wife  for  their  lives. 
Heirs  of  their  bodies, 
Himself  in  fee. 
Covenant  to  do  further  acts  by  fine  or  recovery. — Recovery 
afterwards  suffered  by  E.  M. 

Lord  Camden  held,  that  the  recovery  barred  the  entail,  of 
which  he  (£•  M.)  was  seised  before  the  settlement,  and  operated 
as  a  confirmation  of  the  settlement. 

Goodright  dem.  Tyrrel  v.  Mead* 
J>  S.  tenant  In  tail  with  the  immediate  reversion,  24th,  25th  Oct 
1742,  in  consideration  of  an  intended  marriage  conveys 
to  trustees. 
To  the  use  of  himself  for  life,  with  remainders  over. 
1761.  Recovery  by  J.  S.  to  the  use  of  L.  in  fee,  in  trust  to  sell 

and  pay  debts,  &c. 
1763.  Conveyance  by  L.  the  trustee  to  the  use  of  a  purchaser  in 
fee. 
The  court  unanimously  of  opinion,  that  the  recovery  enured 
to  the  uses  of  the  settlement. 
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r.  vii.  other  instrumeat,  although  such  subsequent  ia- 
ult^t!^.  stniment  be  not  a  deed,  but  merely  a  vnriting 
without  seal  ^ ;  and  although  all  the  persons  in- 
terested under  the  first  declaration  are  not  parties 
to  the  second  * :  and  indeed  the  uses  of  the  first 
deed  may,  qfter  levying  the  fine  or  sufiTering  the 

'  Jones  V.  Morley,  2  Saik.  677.    9  WiU.  3.     The  abstract  of 
this  case  is  thus  : — 
29  Jan.  1665.     (Hilary  Term.) 

Deed  of  covenant  to  levy  a  fine  in  the  then  next  Hilary 
Term  (1666.) 
81  Jan.  1665. 

Agreement,  not  being  a  deed,  between  the  same  parties,  that 

the  uses  of  the  deed  of  the  29th  Jan.  1665,  should  be 

revoked. 

The  fine  was  levied  in  Hilary  Term,  1665,  and  not  in  Hilary 

Term,  1666,  and  consequently  there  was  a  variance. — The  first 

deed  was  revoked. 

'  Countess  of  Rutland's  case,  5  Co.  25,  b.  2  Jac.  1. 
The  abstract  of  this  case  is  as  follows : 
10  March,  21  Car. 

Voluntary  settlement  after  marriage  between, 

1.  Edward,  Earl  of  Rutland, 

2.  Sir  Gilbert  Gerrard,  and  Thomas  Holecroft, 

By  which  the  earl  covenants,  before  the  end  of  Trinity 
Term  then  next,  by  fine  or  other  conveyance,  to  assure 
the  manor,  &c., 

To  the  use  of, 

The  earl  and  the  eoontess,  his  wife,  for  their  lives. 

The  heirB  of  the  earl. 
29  March,  21  Car. 

Voluntary  deed  between, 

1.  Edward,  Earl  of  Rutland, 

2.  Lord  Burghleyy  Sir  Gilbert  Gerrard,  and  oihersy 

By  which  the  earl  covenants  to  convey  the  same  manor 

before  the  Feast  of  the  Annunciation  then  next, 
To  the  use  of, 
The  earl  in  tail  male,  remainders  over. 


CHAP,  n.]  Stat.  27  H.  8,  c.  10.  285 

reooveiy,  be  Taried  ^ ;  but  in  this  case,  if  the  doubt  sict.  yii. 
suggested  by  the  statute  4  Anne,  c.  16,  s.  15,  be  SJotSlS^. 
sofficientiy  grounded  ^  the  subsequent  variation 
of  the  uses  must  be  by  deed,  and  not  merely  by 
writing  without  seal. 

When  the  fine  or  recovery  does  not  vary  in 
circumstances  from  the  deed  leading  the  uses  of 
it»  the  use  is  executed  and  fixed  upon  the  levying 
the  fine,  or  suffering  the  recovery :  and  no  subse- 
quent declaration  is  admitted  to  control  the  ope- 
ration of  the  previous  deed  or  instrument  ^. 

Although  the  fine  or  recovery  does  not  altoge- 
ther correspond  in  circumstances  with  the  deed 
or  instrument  leading  the  uses  of  it,  if  there  be 
no  subsequent  declaration  of  the  uses,  the  fine  or 
recovery  shall  still  enure  to  the  uses  of  the  lead- 
uig  deed  or  instrument  ^ 


No  fine  levied  in  Trinity  Term. 
17  SepC  foUowing. 

A  fine  was  levied  by  the  earl  to  Sir  Gilbert  Gerrard  and 

Thomas  Holecroft ; 
At  the  same  time,  the  earl  levied  another  fine  to  Lord 
Burghley  and  the  parties  to  the  second  deed. 
The  uses  of  the  first  deed  revoked. 

*  Jones  V.  Morley>  supra.     Shep.  T.  520. 

^  See  Mr. Sugden's  note,  Gilb.  Uses,  111.  [Ante,  220,  221, 
11.(1).] 

*  Shep.  T.  520.  Salk.  676.  Tregame  v.  Fletcher,  9  Co.  10,  b, 
11,  a.     Comb.  429.     1  Atk.  9. 

*  Shep.  T.  520.  2  Co.  76,  a.  Havergill «.  Hare,  2  RolL  Ab. 
799.  1  Atk.  7.  Id  Vin.  806,  pi.  2,  P.  a.  2,  and  the  cases  col- 
lected ID  the  note. 
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srct.  vil  If  there  be  no  preceding  limitation  of  the  use, 
til^u^f^!!^  the  uses  of  the  fine  or  recovery  may  be  subse- 
quently declared  according  to  the  statute  of  4  Ann. 
c.  16,  s.  16,  by  deed ;  but  it  is  by  no  means  cer- 
tarn,  that  such  subsequent  declaration  may  not 
be  controlled  by  another  averment  by  deed, 
although  there  be  no  variance  in  the  fine  or 
recovery  ^. 

The  author  of  the  Touchstone  has  observed 
(519),  ''  that  if  the  declaration  be  subsequent,  if 
in  the  interim  between  the  assurance  had,  and 
the  declaration  of  the  uses,  the  conuzor  or  re- 
coveree  sell,  give  or  charge  the  lands  to  others, 
this  subsequent  declaration  will  not  subvert  the 
mean  estate,  charge,  or  interest/' 

When  then  Thirdly.  It  sometimes  happens  that  in  the 
^n^  do-  same  instrument  there  are  two  declarations  of  the 
the  ^'Z  use,  difibring  fi*om  each  other. 

•tnunent. 

The  rule  is,  that  the  first  declaration  shall  pre- 
vail ;  and  that  the  second  shall  be  void  ®.  When 
the  use  is  limited  by  the  habendum  of  a  deed, 
and  there  is  in  the  subsequent  part  of  the  instru- 
ment a  covenant  to  levy  a  fine  of  the  same  land 

'  Second  resolution  in  Tregame  r.  Fletcher,  2  Salk.  676. 
Shqp.  Touch.  521.     Vavisor  s  case.  Dyer,  307,  b. 

'  Southcoat  V.  Manory,  Cro.  Eliz.  744,  J.  C.  Moor.  680,  by 
the  name  of  Wilmot  v.  Knowles.  See  the  case  of  Doe  dem. 
Leicester  v.  Bigg,  2  Taun.  109.  The  first  words  in  a  deedy  and 
the  last  in  a  will,  shall  prevail.     Shep.  T.  88.     Co.  Litt  11%  b. 
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to  different  uses,  if  the  fine  be  levied  after  the  sict.  vii. 
seisin,  out  of  which  the  uses  are  to  arise,  is  trans-  uom^^^. 
ferred  to  the  grantee,  there  is  no  ground  to  con- 
tend that  the  use  limited  after  the  habendum  can 
be  controlled  by  the  declaration  of  the  use  of  the 
fine;  for  the  deed,  transferring  the  seisin  from 
which  the  use  is  to  arise,  is  perfected  upon  the 
dehvery  of  the  deed,  by  the  operation  of  the 
Statute  of  Uses;   and  the  subsequent  fine  not 
operating  by  way  of  transmutation  of  possession, 
but  as  a  confirmation  or  extinguishment  of  right, 
there  is  no  seisin  to  serve  the  use  limited  upon  it. 
It  is  a  more  difficult  case,  where  the  fine  is  levied 
of  a  term  preceding  the  execution  of  the  deed ; 
but  even  in  this  case,  it  should  seem,  that  the  fine 
would  be  considered  merely  as  a  frulher  assurance, 
not  disturbing,  but  by  way  of  confirmation  of,  the 
first  limitation  of  the  use  ^.     The  latter  point, 
however,  is  extremely  doubtful. 

Fourthly.    The  general  construction  upon,  and  The  con. 
effect  of,  the  declaration  of  uses.  npoD,  ud 

efiect  of,  tho 
dedantion. 

(1.)  A  very  slight  expression  is  sufficient  to  no  femui 
declare  the  uses  of  a  fine  or  recovery ;  no  formal  neoemr^ 
set  of  words  being  required  for  that  purpose. 
Therefore,  whenever  the  intention  of  the  parties 
can  be  collected  in  the  limitation  of  the  uses  of  a 
fine  or  recovery  upon  any  expression  in  a  prece- 

'  See  Southcoat  v.  Manory,  cited  above ;  and  see  22  Vin.  227, 
pL  (9, )  8.     Oliver  v.  Gyles,  Cro.  Eliz.  300. 
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skt.  VII.  dent  or  subsequent    declaration   or  conyeyanoe, 

tiLt"^^.  ^^^^  declaration    or  expression  is  sufficient  to 

declare  the  uses  of  the  fine  or  recovery  ^ :  and  the 

uses  may  be  declared  by  deed  indented,  or  by 

deed  poll. 

Mnitbeeer.      (2.)  ''  The  declaration  of  the  uses  must  be  cer- 

tain  M  to  tho 

penont,  talu,  aud  that  especially  in  three  things ;  m  the 
Ltoto.""  persons  to  vt^hom,  in  the  lands,  &c.  of  which,  and 
in  the  estates  by  which  the  uses  are  declared; 
and  if  there  want  certainty  in  either  of  these,  the 
declaration  is  not  good ;  and  it  must  be  complete 
in  itself  without  any  reference  to  indentures  or 
other  vnritings  to  be  made  afterwards,  for  then  it 
is  but  an  imperfect  communication  and  no  com- 
plete declaration  V 


Nocomider.      (3,)  It  is  uot  necessaTV  that  there  should  be  a 
mrj.  consideration  expressed  in  a  deed  to  lead  or  dedare 


the  uses  of  a  fine  or  recovery 


8 


'  See  3  P.  W.  208.  1  Lord  Ray.  290.  12  Mod.  162.  A 
ooveoant  for  further  assurance  (Hob.  275.  13  Vin.  305,  O.  a. 
pi.  2.),  or  a  coDdition  of  re-entry  (13  Yin.  309.  T.  a.  pL  1.), 
may  amount  to  a  declaration  of  the  use.  [The  fine  or  recovery, 
and  the  declaration  of  the  uses  (whether  precedent  or  subse- 
quent,) togethar  constitute  one  assurance ;  and  the  operstron  of 
the  fine  or  recovery  will  he  governed  by  the  mtentioD  of  the 
parties  expressed  in,  or  to  be  collected  from,  the  declaration  of 
the  uses.  As  to  the  controlling  efiect  of  the  declaration  of  uses, 
see  Eari  of  Jersey  v.  Deene,  5  Bam.  Se  Aid.  569.  Tyrrell  v. 
Marsh,  3  Ring.  31.] 

'  Shep.  Touch.  520,  6th  ed. 

'  See  Har.  Co.  Litt  123,  a,  note  8.     1  Ld.  Raym.  290. 
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(4.)  It  has  been  before  observed,  that  if  a  man,    sbct.  vii. 
seised  on  the  part  of  his  mother,  had  made  a  feoflf-  Z^^, 
ment  without  any  consideration  or  declaration,  whether  u 
and  the  use  had  thereupon  resulted  to  him  in  fee,  dl^t,^"" 
or  if  he  had  expressly  declared  the  use  to  himself  ^^,  ^t"" 
and  his  heirs ;  in  either  case  the  descent  would  not  "T.^^ 


recoveree  or 


have  been  broken,  but  the  lands  would  have  ^°'"'*'' 
descended  to  the  heirs  on  the  part  of  the  mother^. 
So,  if  tenant  in  tail,  who  takes  by  descent  from  his 
maternal  ancestor  suffer  a  recovery,  and  declare 
the  use  to  himself  in  fee,  the  descent  is  not  broken, 
and  the  newly-acquired  fee  will  descend  to  the 
heirs  ex  parte  tnatemd  ^.    But  here  a  distinction 

«  See  ante,  60.  22  ViD.  185,  pL  4,  5,  notes.  [Co.  Litt. 
iS^  a.  Godbolt  v.  Freestone,  3  Lev.  406.  Abbot  v.  Burton, 
Salk.  590.] 

*  Roe  dem.  Crow  v.  Baldwere,  5  Term.  Rep.  104.  [[And 
OD  a  partition  between  a  co*pareener  and  a  stronger,  to  whon 
one  of  the  shares  in  co-parcency  had  been  conveyed,  the  line  of 
descent  was  not  broken,  as  to  the  co-parcener,  by  a  limitation  of 
his  divided  share  to  the  ose  of  himself  in  fee.  Doe  dem.  Cros- 
tkwaite  V.  Dixon,  5  Adol.  &  £L  884.  It  seems  also  that  where 
a  party  entitled  to  an  equitable  estate  by  descent  es  parte  mar 
temdj  procured  a  conveyance  of  the  legal  estate  to  himself,  the 
eqattable  fee  became  merged  in  the  legal,  so  as  to  let  in  the 
paternal  heita ;  though,  where  the  party  entitled  to  such  equitable 
estate  was  an  infant,  a  court  of  equity  would  not  consider  the 
conveyance  as  actually  made  for  the  purpose  of  breaking  the 
coune  of  descent.  Langley  v.  Sneyd,  and  others,  I  Sim.  &  Stu. 
45. 

By  Stat,  d  &  4  W.  4,  c.  106,  s.  3,  <<  When  any  land  shall  have 
been  limited  by  any  assurance  executed  after  the  Slst  day  of 
December  1833,  to  the  person,  or  to  the  heirs  of  the  person  who 
shaD  thereby  have  conveyed  the  same  land,  such  person  shall  be 
conndered  to  have  acquired  the  same  as  a  purchaser  by  virtue 
of  such  assurance,  and  shall  not  be  considered  to  be  entitled 
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skt.  VII.  is  taken — if  a  tenant  in  tail  take  by  purchase 
tiii^'^f^.  under  a  settlement*  made  by  his  ancestor  ex  parte 
matemdj  and  suffer  a  recovery  with  a  declaration 
of  the  use  to  himself  in  fee,  the  estate  in  fee  will 
descend  to  his  heirs  ex  parte  patemd  ^  But  it 
should  seem,  that  in  this  case,  if  the  reversion  in 
fee  ex  parte  matemd  had  been  in  the  tenant  in 
tail,  a  fine  by  him  would  have  had  a  different 
operation,  for  it  is  the  nature  of  a  fine  to  let  in 
the  reversion  '^. 

skt.  vih.  Yin.  Upon  the  construction  of  tiie  statute  four 
wbiAtro  ^^cessary  points  are  to  be  observed  for  the  execu- 
"***Sr"iS^  tion  of  an  use®: — 1st,  a  person  seised  to  the  use; 
tato.  2dly,  a  cestuique  use  m  esse ;  3dly,  a  use  in  esse, 

scil.  in  possession,  reversion,  or  remainder ;  4thly, 
an  estate  or  seisin,  out  of  which  the  use  is  to 
arise ;  for  the  words  of  the  statute  are,  that  the 
estate  of  such  person  seised  to  the  use  shall  be 
acyudged  in  cestuique  use,  &c.  It  follows,  that  if 
the  above  requisites  do  not  concur,  there  can  be 
no  execution  of  the  use : — ^and,  therefore,  that  con- 
tingent uses,  during  the  suspense  of  the  contin- 
gency, cannot  be  executed  by  the  statute  ^ 

thereto  as  his  former  estate,  or  part  thereof.*'  This  proTinon,  it 
will  be  observed,  is  confined  to  express  limitations,  and  does  not 
therefore  affect  uses  which  merely  result.  And  see  Lord  Der- 
wentwater's  case,  9  Mod.  172.J 

*  Martin  v.  Strachan,  note  (a),  5  Term.  Rep.  107. 

'  See  5  Term.  Rep.  108,  109.     [Simmonds  r.  Cudmore,  Salk. 
838.     1  Shower,  370.] 

•  I  Ca  126,  a.  •  Bac  Uses,  45. 
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The  doctrine  of  contingent  uses  is  explained  in  skt.  via. 
the  two  cases  of  Dillon  v.  Freine  (or  Chudleigh's  whiehtn 
case)  and  Wigg  v.  Villers '.  "^'ZT 

tute. 

Chudleigh's  case^  was  in  effect  thus:  A.  en-  I'^conun- 

*^  {pool  usei. 

feofifed  B*  C.  D.  and  their  heirs  to  the  use  of  him- 
self and  his  heirs  on  the  body  of  Mary  (then  the 
wife  of  Sir  T.  C.)  lawfully  begotten,  and  in  default 
of  such  issue,  to  the  use  of  his  heirs  on  the  body 
of  Elizabeth  (then  the  wife  of  R.  B.)  lawfully 
begotten ;  and  in  default  of  such  issue,  to  the  use 
and  performance  of  his  will  for  ten  years  imme- 
diately after  his  death,  and  after  the  said  term 
ended,  to  the  use  of  the  said  feoffees  and  their 
heirs  during  the  life  of  C.  C.  his  son,  and  after 
his  death  to  the  use  of  the  first  issue  male  of  the 
said  C.  C.  lawfully  to  be  begotten,  and  to  the  heirs 
of  the  body  of  such  first  issue  male  lawfully  be- 
gotten, and  in  default  of  such  issue,  to  the  use  of 
tbe  second  issue  male,  &c.  in  like  manner;  and 
so  on  to  the  tenth  issue,  with  several  remainders 
over,  and  with  the  reversion  in  fee  to  the  said  A. 
Afterwards  A.  died  without  issue  by  either  of  the 
women ;  and  the  feoffees  before  the  birth  of  the 
first  son  of  C.  C.  enfeoffed  the  said  C.  C.  to  the 
use  of  himself  in  fee,  without  any  consideration, 
but  with  notice  of  the  former  uses.    The  first  son 
of  C.  C.  was  afterwards  bom ;  and  the  question 
was,  whether  the  feoffment  destroyed  the  use  in 

*  [2  Roll.  Ab.  796.     22  Yin.  228,  229,  230.] 

•  1  Co.  120,  a. 

VOL.  I.  R 
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sioT.  viii.  remainder  so  limited  to  the  first  son  of  C.  C.  ? 

whidTire     which  question  depended  upon  another,  viz.  whe- 

bj^thl^rtir*  *^®^  before  the  contingency  happened,  i.  e,  the 

*"*••  birth  of  the  son,  the  use  vested,  and  was  exe- 

cuted  in  the  son?     It  was   determined  by  the 

majority  of  the  judges  that  the  use  before  the 

contingency  was  not  executed  in  the  son,  and  liiat 

the  feofiment  entirely  destroyed  and  prevented 

the  execution  of  the  uses  in  contingency,  although 

made  without  any  consideration  and  with  notice. 

By  the  arguments  of  the  Judges  in  this  case,  it 
seems  to  have  been  the  better  opinion,  that  upon 
the  feoflBnent  of  A.  all  the  uses  in  esse  were  im- 
mediately executed,  and  that  there  was  no  present 
actual  seisin  left  in  the  feoffees,  nor  were  the  con- 
tingent uses  executed ;  that  though  there  was  no 
actttal  seisin  left  in  the  feofifees  after  the  first  feoff- 
ment,  yet  a,  possibility  of  seisin  remained  in  them 
to  serve  the  contingent  uses,  when  they  should 
arise,  or  come  in  esse:  that  this  possibility  of 
seisin,  if  it  had  not  been  disturbed,  would  have 
enabled  the  uses,  when  they  came  in  esae,  to  have 
been  executed  by  the  statute ;  but  as  at  the  time 
the  uses  came  inesseia  the  principal  case,  the  pos- 
sibility of  seisin  was  destroyed,  that  there  conse- 
quently could  be  no  seisin  1^  to  serve  such  uses. 

In  the  debate  upon  the  case  of  Wigg  v.  ViUers^ 
reported  by  Roll  and  mentioned  hereafter,  it  was 
agreed  that  if  a  feofftaient  be  made  to  the  use  of 
A.  for  life,  remainder  to  C.  for  life,  remainder  to 


tute. 
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the  first  son  of  C.  in  tail,  with  divers  contingent  smt.  viii. 
uses  in  remainder,  with  the  remainder  to  the  right  %^^[n 
heirs  of  A. ;  in  this  case  the  feoffment  of  A.  wiU  ^^l^^^ 
not  destroy  the  contingent  nses^  because  though 
the  remainder  to  C.  was  divested,  yet  he  had  a 
right  to  enter  for  the  forfeiture,  which  right  of 
entry  would  support  the  contingent  uses :  that  if 
C.  had  made  his  entry  either  in  A.'s  lifetime,  or 
after  his  death,  that  would  have  reduced  the  con- 
tingent uses ;  so  that  if  a  son  had  been  bom  in 
his  lifetime,  the  use  to  such  son  would  have  been 
executed  by  the  statute  without  any  entry  by  the 
first  feoffees ;  that  if  C.  had  died  leaving  a  son, 
and  without  having  made  his  entry,  the  first 
feoffees  might  have  entered,  and  thereby  restored 
their  seisin  {scintilla  Juris)  to  serve  the  use  to  the 
son  of  C, 

In  the  first  edition  of  this  work,  the  following 
case  was  stated : — If  there  be  a  feoifinent  to  the 
nse  of  A.  for  life,  remainder  to  his  first  son,  &c. 
remainder  over,  if  A.,  before  the  birth  of  a  son, 
make  a  feoffinent,  this  shall  divest  all  the  estates, 
hutsHU  there  is  a  right  qf  entry  in  the  feoffees  to 
restore  the  former  estate^  and  upon  their  entry  they 
have  a  seisin  sufficient  to  serve  the  use  to  such 
first  son.  But  the  case  thus  put,  as  to  the  right 
of  entry  in  the  feoffees,  and  the  operation  of  it, 
does  not  appear  to  be  correct.  For  supposing  the 
scintilla  juris  remaining  in  the  feoffees  could  en* 
able  them  to  enter  to  revest  the  estates  divested 
(which  it  will  do  in  particular  cases,  as  in  the 

r2 
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Sect.  VIII.  case  previously  mentioned  from  Roll»)  yet  in  the 
^hi^tn     case  here  stated  their  entry  could  serve  no  pur- 
b^thTrti!^  pose  whatsoever.     For  there  being  no  son  bom 
*"*••         at  the  time  of  the  entry,  the  use  to  such  son 
could  never  be  executed ;  according  to  the  rule, 
that  a  contingent  remainder  must  take  effect  (if 
at  all)  eo  instants^  that  the  particular  estate  deter- 
mines.   If  indeed,  as  in  the  case  from  Boll,  a 
vested  estate  had  supported  the  contingent  re- 
mainder, tiU  it  came  in  esse,  and  then  the  inter- 
vening tenant  of  the  vested  estate  for  life  had 
died,  without  having  made  an  entry,  the  entry  of 
the  feoffees  would  have  supported  the  contingent 
remainder,  which  came  in  esse  during  the  existence 
of  the  intervening  estate.    But  that  is  different 
from  the  present  case.    In  the  case  from  Roll  the 
vested  estate  supported  the  contingent  remainder 
during  its  contingency,  and  the  subsequent  entry 
of  the  feoffees  restored  the  seisin  to  serve  the  use, 
which  then  was  in  esse.    In  the  present  case  the 
general  feoffees  have  no  vested  estate  to  preserve 
the  contingent  remainders  diiring  their  contin- 
gency ;  but  could  by  their  entry  only  give  such  a 
seisin  as  would  serve  uses  in  esse  at  that  time ;  it 
was  the  want  of  this  vested  estate  in  feoffees, 
{which  it  fods  agreed  in  ChudleigKs  case  they  had 
not,)  that  gave  rise  to  the  practice  of  inserting 
trustees  to  preserve  contingent  remainders.    By 
this  mode  the  trustees  have  a  power  to  enter  for 
forfeiture,  and  to  continue  in  possession  during 
the  life  of  the  tenant  for  life ;  and  this  estate, 
limited  to  them  upon  commission  of  forfeiture, 
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has  been  held  to  be  a  vested  estate,  and  will  pre-  sect.  viii. 
serve  the  contingent  uses  as  effectually  as  the  ^Ji"h 
intervening  estate  for  life  in  the  case  put  by  Roll,  Jy\"J 
supposing  the  trustees  in  the  one  case,  and  the 
intervening  tenant  in  the  other,  to  make  an  actiuil 
entry.    Indeed  Mr,  Feame  has  endeavoured  to 
prove,  that  the  mere  right  of  (without  an  CLCtuaJ) 
entry  will  preserve  the  contingent  uses '. 

It  will  be  necessary  to  state  fully  the  case  of 
Wigg  aad  Villers  *,  and  the  resolutions  upon  it 

'"  If  A.  seised  of  land  in  fee  covenants  for  natural 
affection  to  stand  seised  to  the  use  of  himself 
for  life,  the  remainder  to  his  wife  for  life,  the 
remainder  to  B.  his  daughter  for  life,  the  remainder 
to  the  first  son  to  be  begotten  of  the  body  of 
B.,  and  after  to  divers  other  sons  of  B.  in  like 
manner,  the  remainder  to  his  right  heirs;  and 
after  A.  grants  his  reversion  in  fee  to  J.  S.  to  the 
use  of  J.  S.  and  his  heirs,  but  without  any  con- 
sideration, reciting  in  the  deed  the  said  uses,  by 
which  the  grantee  has  conuzance  of  the  uses,  and 
so  he  is  subject  to  the  said  contingent  estate,  and 
this  grant  is  no  disturbance  of  them.    And  after- 
wards A.  makes  feoffinent  in  fee  of  the  land,  and 
then  B.  takes  baron,  and  has  issue  a  son,  and  then 
A  dies  and  his  feme  enters,  and  after  B.  dies,  and 
then  the  feme  dies  so  seised.    In  this  case  the 


*  See  22  Vin.  225,  pi.  3,  and  cases  in  the  note. 
«  2  RoU.  Ab.  796.    22  Vin.  228,  229,  230. 
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Sect.  viii.  Contingent  use  to  the  first  son  of  B.  is  not  de- 
SLnrc  stroyed,  but  he  may  enter ;  for  the  feoffment  of  A. 
S^Kf  was  a  forfeiture  of  his  estate,  and  of  the  estate  of 
his  wife  in  remainder  during  the  coverture,  so  that 
B.  might  have  entered  for  the  forfeiture  during 
the  coverture ;  and  so  B.  had  a  right  of  entry, 
which  was  sufficient  to  support  the  contingent 
remainder  to  the  first  son,  &c.  without  question. 
But  the  case  had  been  more  dubious  if  B.  had  not 
had  any  estate  for  life,  but  that  the  contingent 
remainders  had  depended  on  the  estate  of  the 
wife  immediately,  where  the  feoflftnent  of  the  baron 
had  destroyed  them,  inasmuch  as  the  feoffinent  of 
the  baron  passed  his  estate,  and  the  estate  of  the 
wife  during  the  coverture ;  so  that  none  can  enter 
during  the  coverture,  and  so  neither  the  estate  of 
the  baron,  nor  of  the  wife  in  esse  during  this  time, 
to  support  the  contingent  uses.  But  this  doubt 
does  not  come  in  question  in  this  case,  inasmuch 
as  B.  had  an  estate  for  life  in  remainder,  which 
was  only  divested  by  the  feoffment,  and  turned  to 
a  right,  and  she  had  a  present  right  of  entry  for  a 
forfeiture.  And  when  A.  the  baron  died,  and  his 
wife  entered,  this  reduced  her  estate  for  life,  and 
the  estate  of  B.  for  her  life ;  and  so  the  contin- 
gent use  reduced  also,  and  vested  by  force  of  the 
statute  of  uses,  in  the  first  son  of  B. 

''  In  the  debate  of  this  case  between  me  and  my 
brothers  Nicholas  and  Aske,  it  was  agreed  and 
resolved,  that  if  a  feofi&nent  be  made  by  A.  and  B. 
in  fee  to  the  use  of  A.  for  life,  the  remainder  to  C. 
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for  life,  the  remainder  to  the  eldest  son  of  C,  in  swr.  vin. 
tail,  with  diverse  contingent  uses  after  in  remain-  ^hich^o 
der,  the  remamder  to  the  right  heh-s  of  A.  in  fee ;  ^^'^^ 
that  in  this  case  the  feoffment  of  A.  will  not  *"*•• 
destroy  the  contingent  uses,  because  the  remainder 
to  G.  though  it  be  divested,  yet  he  shall  have  a 
right  of  entry  for  a  forfeiture,  and  a  right  to  the 
remainder,  which  is  sufficient  to  support  the  con* 
tingent  uses;  for  this  is  the  common  assurance 
upon  mandages  and  the  common  practice. 

''  And  it  was  also  agreed  and  resolved  by  us, 
That  in  the  said  case,  if  C,  who  is  in  remainder 
for  life,  enters  into  the  land,  either  in  the  lifetime 
of  A.  or  after  his  death,  this  shall  reduce  the  con- 
tingent remainders,  so  that  if  a  son  be  bom  in  his 
life,  his  contingent  estate  shall  be  settled  and 
executed  by  the  Statute  of  Uses,  without  any  re- 
^try  by  the  first  feoffees ;  for  this  is  an  incident 
of  the  first  livery. 

**  And  it  was  also  resolved  and  agreed  between 
us^  That  if,  after  the  feoffinent  of  A.,  C.  had  not 
entered,  but  died  before  entry,  yet  if  the  first  son 
of  C.  was  bom  in  his  life,  he  cannot  enter,  though 
his  contingent  estate  is  not  destroyed,  because 
this  was  not  executed  in  the  life  of  C. ;  the  estate 
of  C.  being  turned  to  a  right,  and  so  the  contin- 
gent disturbed.  But  in  this  case  the  first  feoffees 
may  enter  to  revive  this  contingent  use,  and  then 
by  their  entry  the  contingent  use  shall  be  settled 
and  executed  in  the  first  son  by  the  Statute  of 
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swT.  viii.  Uses ;  for  there  is  a  scintilla  juris  in  the  feoffees 

Of  nana 

which  aro  to  enter,  in  such  cases  of  necessity,  to  revive  con- 
rtheTu!"  tingent  uses ;  for  otherwise  the  contmgent  use 
*"*••  would  be  destroyed. 

''  It  was  also  agreed  and  resolved  by  us.  That 
when  a  feofifhient  is  made  to  certain  uses,  with 
divers  remainders  over  in  contingency,  and  no 
estate  left  in  the  feoffees,  and  after  the  feoffees 
enter  into  the  land  and  disseise  the  tenant  in  pos- 
session, and  make  feofbnent  in  fee,  that  this  does 
not  destroy  the  contingent  uses,  if  the  tenant  in 
possession  or  any  m  remainder,  in  whom  an 
estate  certain  was  settled  before  the  feofiBnent, 
re-enters;  for  his  re-entry  shall  reduce  all  the 
contingent  remainders,  and  shall  make  them  capa- 
ble of  execution  by  the  Statute  of  Uses ;  for  the 
feoffees  are  but  conduits  to  convey  the  estates, 
and  have  not  any  power  left  in  them  to  destroy 
any  contingent  uses. 

''  It  was  also  ajrreed  and  resolved  by  us,  That 
when  a  feoffl.e„7te  made  to  certain  L..  with 
diverse  remainders  over  in  contingency,  and  no 
estates  left  in  the  feoffees,  yet  if  the  estates  in  esse 
are  divested,  either  by  disseisin  or  by  feoffinent,  or 
otherwise,  before  the  contingents  happen,  and 
after  the  contingents  happen,  during  the  divest- 
ment, and  after  the  estates  in  esse  determine  before 
any  re-entry;  if  the  feoffees  release  all  their 
right  in  the  land,  or  make  feoffinent  of  the  land, 
or  bar  their  entry  by  any  other  way,  in  this  case 
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the  contingent  can  never  be  revived  to  be  executed  snrr.  viii. 
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by  the  Statute  of  Uses,  because  the  feoflfees,  who  ^  "*" 


had  scintillam  juris  in  them,  in  case  of  necessity  J°*,^^^ 
to  revive  the  contingent  uses,  have  barred  their  *"^*- 
entry  to  revive  the  contingent  uses,  and  no  other 
can  revive  them,  so  that  they  cannot  be  executed 
by  the  statute." 


(2.)  Uses  limited  of  copyhold  lands  are  not  ueetUmitad 
within  the  Statute  of  Uses  ^ ;  for  if  such  uses  «tat«. "" 
were  permitted  to  be  limited  on  conveyances  of 

'  Co.  Copy.  sec.  54.  Cro.  Car.  44.  2  Yes.  257.  [But 
although  uses  limited  of  copyholds  are  not  withiu  the  Statute  of 
Uses,  surrenders  of  copyholds  so  far  differ  from  common  law  con- 
veyances, that  shifting  or  springing  uses  may  be  limited  by  them 
so  as  to  have  the  effect  of  divesting  prior  vested  estates.  In  the 
case  of  Boddington  v.  Abemethy,  5  Bam.  &  Cress.  776,  where 
a  copyholder  in  fee  surrendered  to  the  uses  of  a  prior  settlement, 
which  contained  a  power  to  revoke  the  uses  therein  declared,  and 
limit  new  ones,  it  was  held  that  uses  limited  in  execution  of  this 
power  were  good.  And  in  the  case  of  the  King  v.  the  Lord  of 
the  Manor  of  Oundle,  1  Adol.  &  £L  283,  where  a  copyholder  in 
fee  surrendered  to  such  uses  as  A.  should  appoint,  and  in  default 
of  and  until  such  appointment  to  the  use  of  A.  in  fee,  and  A. 
without  having  been  admitted,  made  an  appointment;  it  was 
held  that  such  appointment  was  a  good  execution  of  the  power, 
aod  entitled  the  appointee  to  be  admitted  under  the  original  sur- 
render. In  the  latter  of  these  cases  the  surrenderor  remained 
tenant  untU  an  admittance  under  the  surrender.  This  case, 
however,  is  not  to  be  cited  as  an  instance  of  a  substitution  in  the 
tenancy  without  a  surrender,  or  without  the  consent  of  the  lord; 
ance  the  substitution  took  place  under  an  express  limitation  in 
the  surrender  to  uses ;  and  the  acceptance  by  the  lord  of  that  sur- 
render was  an  implied  consent  to  all  the  tenancies  created  by  it. 

Where  uses  are  limited  of  copyhold  lands  by  will,  the  pro- 
hate  copy  of  the  will  is  sufficient  to  guide  the  uses  of  the  sur- 
render.    Archer  V.  Slater,  10  Sim.  624.] 
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sacT.  Yiii.  copyhold  estates,  there  would  be  a  transmiitation 
ShfeTIro  ^f  possession  by  the  sole  operation  of  the  law ; 
Vy^r%^  which  would  be  contrary  to  the  nature  of  copy- 
hold tenure.  It  is  a  principle  of  that  tenure,  that 
the  lands  cannot  be  aliened  without  the  consent 
of  the  lord. 


lute. 


utet. 


DeTim  to  (3.)  As  the  statute  27  Hen.  8,  c.  10,  was  made 
previously  to  the  Statute  of  Wills»  32  &  34  Hen.  8, 
it  seems  to  follow,  that  the  former  does  not  ex- 
tend to  devises  to  uses ;  for  a  statute  cannot  be 
considered  to  extend  to  any  thing  which  at  the 
thne  of  the  making  of  it  did  not  exist  ^    But  as 

*  SkL  26,  in  Hore  v.  Dix.  Note,  1  Co*  Litt  271,  b.  usder 
fol.  277,  a.  [But  see  1  Atk.  589,  1  Yes.  148,  1  Yes.  jun.  255, 
2  Boe.  &  PulL  311,  where  it  appean  to  have  been  aasumed  tlttt 
devises  to  uses,  were  within  the  Statute  of  Uses.] 

Uses  limited  upon  a  seisin  ereated  by  dewei  are  no  doabt 
executed  and  become  legal  estates ;  and  whether  they  be  eiecoted 
by  the  operation  of  the  Statute  of  Uses,  or  by  yirtue  of  the 
principle  of  decision  in  courts  of  justice,  which  gives  effisct  to 
the  devisor's  intention,  b  of  no  real  practical  importance  The 
position,  however,  that  an  ac^  cannot  extend  to  anything  not 
existing  at  the  time  of  its  passing  into  a  law,  is  toe  genenUy 
stated.  The  author  thinks  it  necessary  to  sulgoin  the  foUowiog 
extracts  from  Yemon's  case,  4  Co.  4,  a.  <'  Note,  readeiv  in  the  nid 
case  reported  by  the  Lord  Brook,  it  is  further  said,  that  a  devise 
of  land  by  the  husband  to  the  wife  by  will,  is  no .  bar  of  her 
dower,  for  it  is  a  benevolence  and  not  a  jointure^  per  juitidar. 
as  it  is  there  rqK>rted ;  and  that  is  good  law,  if  it  is  well  under- 
stood. And  as  to  that,  some  have  said«  that  no  estate  devised  by 
will  can  be  a  jointure  within  27  Hen.  8,  c  10,  for  two  reasons: 
1.  That  by  the  said  act  of  27  Hen.  8,  the  whole  estate  of  the 
feoffees  was  transferred  to  cestuique  use ;  and  per  coneeque9Uf  no 
land  after  the  making  of  that  act  was  deviiable  till  the  statute 
32  Hen.  8,  and  therefore  a  devise  of  land,  which  then  by  the 
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the  testator^s  intention  is  generally  the  guide  in  srct.  viii. 
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law  could  not  be  made,  cannot  be  within  the  said  act  27  Hen.  8.  not  executed 

The  other  reason  was,  because  every  jointure  intended  within  J^Ite     ***' 

the  act  27  Hen.  8,  is  made  and  assured  either  before  or  during 

the  coverture,  as  appears  by  the  said  act,  but  a  devise  takes  its 

effect  ailer  the  husband's  death :  but  that  neither  of  these  is  any 

reason  in  law,  appears  by  the  resolution  following.      Mich.  38 

and  39  Eliz.,  between  Leak  and  Randall  in  the  Court  of  Wards, 

it  was  resolved  by  the  two  chief  justices,  and  tot.  cwr.^  that  if  a 

man  devises  land  to  hb  wife  for  the  term  of  her  life  generaUy,  it 

cannot  be  averred  to  be  for  the  jointure  of  the  wife,  and  in 

satisfaction    of  her    dower,  for  two   reasons: — 1.    Because  a 

devise  implies  a  consideration  in  itself;  and  therefore  as  a  devise 

cannot  be  averred  to  be  to  the  use  of  another  than  of  the  de- 

viiee,  unless  it  is  expressed  iA  the  will ;  no  more  can  a  devise  be 

averred  to  be  for  a  jointure.  Unless  it  is  so  expressed  in  the  will : 

hot  as  it  is  said  in  the  said  case,  6  Edw.  6.,  it  shall  be  taken  for 

a  benevolence,  and  so  is  the  said'  case  of  6  Edw.  6  to  be  intended. 

2.  The  whole  will  concerning  lands  by  the  statutes  of  32  and  34 

Hen.  8  ought  to  be  in  writing,  and  no  averment  ought  to  be 

taken  out  of  the  will  which  cannot  be  collected  by  the  words 

contained  in  the  will.     But  if  a  man  devises  land  to  a  woman 

for  term  of  her  life  or  in  tail,  &c.,  for  her  jointure,  and  in  satis- 

&ctioa  of  her  dower,  it  was  resolved,  that  it  is  a  jointure  within 

the  act  of  27  Hen.  8 :  for  as  an  estate  for  life  made  to  a  woman 

for  her  jointure  before  marriage,  when  she  n  not  his  wife,  is 

vithin  the  equity  of  the  said  ac);,  so  an  estate  for  life  devised  to 

a  woman  for  her  life,  which  takes  effect  after  his  death,  when 

the  marriage  is  dissolved,  is  also  within  the  equity  of  the  said 

act,  for  such  estate  well  agrees  with  the  intent  of  the  makers  of 

the  said  act  of  27  Hen.  8,  and  with  the  said  description  of  a 

jointUTe  made  by  the  justices  in  the  said  case  of  Vernon.     And 

although  land  was  not  devisable  until  32  Hen.  8,  yet  it  is  frequent 

10  oar  books,  that  an  act  made  of  late  time  shall  be  taken  within 

the  eqwty  cf  an  aet  made  long  time  hejhre.** 

Sir  Edward  Coke  then  proceeds  to  state  several  instances 
establishing  this  construction.  See  also  2  Lord  Raym.  1028, 
in  Sir  Wm.  Moore's  case.    22  Vin.  210,  pi.  7,  and  note. 

[On  the  question  whether  the  Statute  of  Uses  extends  to 
devises  to  uses,  see  Butler's  note  to  Co.  Lit  271  (a).    Sug.  Pow. 
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Sect,  viil  caBCs  of  devlses,  it  has  been  repeatedly  deter- 
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not  executed  vol.  i.  p.  172,  6th  ed.    1  Pow.  Dev.  (Jarman's  ed.)  209.    Powell 
tote     *^    ^^^^  various  instances  of  the  extension  of  statutes  made  touching 
a  certain  thing  to  another  thing  of  the  same  nature,  and  in  the 
same  degree  of  mischief,  though  not  existing  untO  afterwards. 

Uses  however  created,  and  not  merely  the  modes  of  creating 
them,  were  essentially  the  subject  of  the  Statute  of  Uses*  The 
use  was  the  substance— the  manner  in  which  it  was  created 
merely  the  form.  It  may  be  fairly  asserted,  therefore,  that  with 
reference  to  the  object  and  operation  of  this  statute,  a  use  to  be 
created  by  will  (although  not  a  will  of  land  devisable  by  custom), 
was  a  thing  as  much  in  existence  at  the  time  of  the  passing  of 
the  act  as  a  use  to  be  created  by  any  other  species  of  instrument 
The  words  of  the  statute  relative  to  seisin  to  uses  are  sufficiently 
comprehensive  to  embrace  any  mode  of  disposition  created  sub- 
sequent to  the  statute,  being,  '<  Where  any  person  or  persons 
stand  or  be  seised,  or  at  any  time  heretifter  shall  happen  to  be 
seised  of,  &c.,  to  the  use,  &c.,  by  reason  of  any  bargain,  sale, 
feoffment,  fine,  recovery,  contract,  agreement,  will,  or  otherwise 
by  any  manner  of  means  whatsoever  ii  be," 

In  the  case  of  Doe  dem.  Cooper  v.  Finch,  4  AdoL  &  EL  283, 
it  was  assumed  that  the  Statute  of  Uses  operates  on  uses  created 
by  will.  In  that  case  Edward  A.,  tenant  in  tail  in  possession, 
with  remainder  to  his  brother  Thomas  in  tail,  with  remainder  to 
himself  in  fee,  levied  a  fine  to  his  own  use  in  fee,  and  devised 
the  estates  in  trust  for  his  brother  Thomas  for  life,  remainder  to 
the  use  of  Thomas,  the  son  of  the  brother  Thomas,  for  life,  re- 
mainders to  the  sons  of  the  last-mentioned  Thomas  successively 
in  tail,  remainder  over  in  fee.  Edward  died  without  issue. 
Thomas,  the  brother,  afterwards  suffered  a  recovery,  devised  the 
estates  to  his  son  Thomas  for  life,  with  remainder  over,  and 
died.  Thomas,  the  son,  on  his  father's  death,  entered ;  and  one 
of  the  points  raised  in  the  case  was,  that  Thomas,  the  son,  upon 
his  entry,  was  remitted  to  the  original  estate  tail  under  the 
settlement  But  it  was  held,  that  if  he  entered  under  his  father's 
will,  he  adopted  and  was  bound  by  the  recovery ;  and  if  under 
the  will  of  Edward,  the  uncle,  he  took  under  the  Statute  of  Ussf^ 
and  then  the  doctrine  of  remitter  did  not  apply  (see  ante,  p.  217). 
The  circumstances  of  this  case  shew  that  the  question,  whether 
uses  created  by  will  are  within  the  Statute  of  Uses  is  not  merdy 
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mined  ^  that  if  A.  devise  to  B.  and  his  heirs  to  swt.  viii. 
the  use  of,  or  in  trust  for  C,  and  his  heirs,  or  in  ^weTHre 
trust  to  permit  C.  and  his  heirs  to  take  the  profits,  i;;^^,"^^!** 
it  shows  that  the  testator  intended  that  G.  should  ^''^- 
have  the  legal  estate  in  fee ;  and  the  law;  upon 
this  interpretation  of  the  testator's  meaning,  will 
give  the  devise  such  an  operation.    But  it  is  dear, 
that  if  there  be  a  devise  to  the  tLse  of  A.  for  l^fe^ 
remainder  over,  this  cannot  take  eflfect  by  way  of 
use  executed  by  the  statute,  because  there  is  no 
seisin  to  serve  the  use :  but  still  the  cestuique  use 
will  have  the  legal  estate. 

(4.)  Very  soon  after  the  Statute  of  Uses  an  Tmtti  u> 
opmion  was  delivered,  that  though  a  feoffinent  in  ^l  *^*'' 
fee  to  the  use  of  the  feoffor  for  life,  and  after  his 
decease  that  J.  N.  shall  take  the  profits^  be  an  use 
executed  in  J.  N. ;  yet  if  it  had  been,  that  after 
his  death  the  feoffees  should  receive  the  profits 
and  pay  them  over  to  J.  N.,  this  would  not  be 
executed  by  the  statute  ^  because  the  legal  estate 
must  be  in  the  feoffees  in  order  to  enable  them  to 
pay  over  the  profits.  This  construction  has  since 
prevailed ;  and  therefore  if  there  be  a  convey- 
ance in  trust  to  pay  over  the  profits  ^  or  to 

a  speculatiYe  one,  but  may  be  of  practical  importance.  See  also 
Sag.  Pow.  vol.  i.  174,  et  seq.  (6th  ed.)  • 

The  late  Statute  of  WiUs,  1  Vic.  c.  26,  by  which  the  statute 
32  Hen.  8,  c  1,  is  repealed,  leaves  this  question  open.] 

»  1  Vem.  79,  415.    2  Salk.  679.    2  Atk.  578.    2  P.  W.  184. 

*  86  Hen.  8.     Bro.  Feoff,  al.  Uses,  52.    B.  N.  C.  282. 

*  SymsoD  V.  Turner,  1  £q.  Ab.  888.  Sylvester  v.  Wilson,  2 
Term  Rep.  444.     15  Yes.  871 ;  and  Shapland  v.  Smith,  1  Bro. 


tute. 
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swT.  vm.  convey  \  or  to  8ell^  &c.,  the  legal  estate  must,  in 
^hi^^  these  cases,  necessarily  vest  in  the  trustees  \  So 
brthTrtlr^  i*  is  of  a  trust  to  permit  a  feme  covert  to  receive 

the  profits  for,  or  to  pay  the  same  to,  her  separate 

use*. 


Where  a  trust  has  been  created  to  convey,  it 
has  been  considered  as  a  consequence,  that  the 
trustee  must  have  a  legal  estate  to  enable  him  to 
make  the  conveyance,  except  in  the  case  of  a 
mere  power :  but  it  appears  from  a  recent  deci- 
sion, that  the  rule  is  not  universally  applicable. 
In  the  case  of  Doe  dem.  Player  v.  NichoUs,  1  Barn. 
&  Cress.  336,  there  was  a  devise  to  trustees  in 

Cha.  Ca.  75.  See  the  case  of  Gregory  v.  Henderson,  4  Taunt. 
772.  [See  also  Doe  dem.  Leicester  v.  Biggs,  2  Taunt  109. 
And  so,  although  there  be  no  direct  devise  to  the  trustees.  Doe 
dem.  Gratrez  v,  Homfray,  6  Adol.  8c  El.  206.] 

>  Roberto  v.  Dixwell,  1  Atk.  607.  Bac.  Use^  8.  [Doe  dem. 
Shelley  V.  Edlin,  4  Adol.  &  £!•  582.  Doe  dem.  Cadogan  v.  Evart, 
7  Adol.  &  £1.  636.  Doe  dem.  Noble  v.  Bolton,  11  Adol.  &  £1. 
188.     Doe  dem.  Davies  v.  Davies,  1  AdoL  &  EL  N.  S.  480.] 

'  See  ante,  4.    Bagshaw  v.  Spencer,  2  Atk.  578. 

'  [See  also  Doe  dem.  Keen  v.  Walbank,  2  Bam.  &  Adol. 554, 
Doe  dem.  Tomkyns  v,  Willan,  2  Bam.  &  Aid.  84,  Houston  v. 
Hughes,  6  Barn.  &  Cress.  403,  Doe  dem.  Booth  v.  Field,  2 
Bam.  &  Adol.  564,  Musthwaite  v.  Barnard,  2  Brod.  &  Bing. 
623,  Tenny  v.  Moody,  3  Bing.  3,  S.  C.  10  B.  Moore,  252, 
Anthony  v.  Rees,  2  Tyrrwh.  100,  Exparte  Ward,  5  Madd.  291, 
White  V,  Parker,  1  Bing.  New  Ca.  573,  fior  instances  where  the 
legal  estate  in  fee-simple  was  held  to  be  vested  in  the  trustees.] 

^  Pybus  V.  Smith,  3  Bro.  Cha.  Ca.  340.  Heny  v.  Purcell, 
Feame,  57,  9th  ed.  Nevill  v,  Saunders,  1  Vera.  415.  See  Bosh  r. 
Allen,  5  Mod.  63.  [And  so  of  a  trust  to  permit  and  suffer  a 
party  to  receive  and  take  the  net  rento  and  profite.  Baiter  v. 
Greenwood,  4  Mee.  &  Wels.  421.] 
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trust  for  the  testator^s  son,  T.  G.  Player,  of  all  the  srct.  viii. 
testator's  freehold  and  copyhold  lands ;  the  same  Shich^ 
to  be  trantferred  to  him  as  soon  as  he  should  "^^^^^^^ 
attain  the  age  of  twenty-one  years.    It  was  deter-  *'**•• 
mined  that  the  trustees  took  an  estate  deter- 
minable on  the  son's  attaining  the  age  of  twenty- 
one  years ;  and  Mr.  Justice  Holroyd  said,  that  he 
was  very  clearly  of  opinion,  that  the  trustees  had 
no  l^fal  interest  in  the  copyholds  after  T.  G. 
Player  attained  the  age  of  twenty-one  years*. 

Although  in  some  cases  which  I  shall  mention 
in  the  observations  which  follow,  the  courts  have 
considered  the  legal  estate  vested  in  trustees  to 
be  determinable  by  events,  I  do  not  remember 

*  [In  this  case  there  was  no  express  limitation  of  the  fee  to 
the  trustees;  and  it  was  held  that  the  admittance  of  the  son 
would  operate  as  a  transfer  of  the  estate,  and  satisfy  the  words 
'^  to  be  transferred."  Holroyd,  J.,  considered  the  words  <'  to  be 
transferred,"  to  mean  ''  to  be  delivered  up ;"  so  that  the  decision 
cannot  be  considered  as  applicable  to  a  case  where  there  is  a 
trust  or  direction  tcT  contey* 

In  the  case  of  Goodson  v.  Ellison,  3  Russ*  588, 596,  by  indenture 
1  June  1767,  R.  Buck,  and  Susannah  his  wife,  covenanted  to  levy 
a  fine  unto  R.  Ellison  and  his  heirs  of  certain  lands,  to  enure  to  the 
me  of  R.  Buck  for  life,  remainder  to  the  use  of  R.  Ellison  and  his 
heira,  upon  trust  to  conrvey  the  same  as  Susannah  should  by  deed 
or  witt  appoint,  and  in  default  of  suefa  appointment  to  the  use  of 
R.  Buck  in  fee.  The  fine  was  levied,  and  Susannah  died  in  the 
lifetime  of  her  husband,  without  having  made  any  appointment 
Lord  Eldon  expressed  a  doubt,  whether,  on  the  construction  of 
the  instrument  of  the  1  Juhe  1767,  the  legal  fee,  upon  the-  death 
of  Susannah  witkout  ezeeuting  her  power,  did  not  vest  in 
R.  Buck.  In  this  case,  however,  the  construction  might  have 
been  that  there  was  no  trust  to  convey  to  R.  Buck,  but  a  limita- 
tion of  the  use  to  him  by  the  instrument  itself.] 


tute. 
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Bmn.  viii.  any  case,  besides  Doe  v.  Nicholls,  in  which  this 
whi^ln  1^^  \)ei&a  done,  where  there  had  been  a  positiye 
by^thTrtlf  direction  to  convey.  A  determinable  fee  ceases 
upon  the  happening  of  a  certain  event  without 
the  aid  of  a  conveyance ;  and  a  direction  to  con- 
vey a  determinable  fee  in  the  event  which  de- 
stroys it,  would  be  in  itself  a  contradiction  in 
terms. 

It  is  sometimes  difficult  to  determine  the  extent 
of  the  legal  estate  vested  in  trustees,  under  trusts 
of  the  above  description ;  and  the  decided  cases 
are  not  always  consistent. 

The  first  point  to  ascertain  in  a  case  of  this 
kind  is,  whether  the  trustees  take  a  freehold  or  a 
chattel  interest.  In  Trodd  v.  Downes,  2  Atk.  304, 
there  was  a  devise  to  trustees  and  their  assigns 
until  R.  and  B.  should  attain  the  age  of  twenty- 
one  years,  and  to  receive  the  rents  in  the  mean 
time  for  the  maintenance  of  the  said  R.  and  B. ; 
and  after  they  should  attain  the  age  of  twenty- 
one  years,  then  to  the  said  R.  and  B.  during  their 
lives,  &c.  It  was  determined,  that  the  trustees 
took  a  chattel  interest  until  R.  and  B.,  or  the 
survivor  of  them,  attained  the  age  of  twenty-one 
years. 

So  in  Goodtitle  ex  dem.  Hayward  v.  Whitby, 
1  Burr.  228,  there  was  a  devise  to  T.  H.  and  J.  B., 
and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  in  trust  that  they,  and  the  survivor  of 
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them,  his  heirs  and  assigns,  should  lay  out  the  8»ct.  vm. 
rents  and  profits  of  the  devised  premises  for  the  wWchHw 
maintenance  of  T.  and  J.  H.  during  their  mine-  "^^^^^ 
rities,  and  when  and  as  they  should  severally  *"'•• 
attain  their  ages  of  twenty-one  years,  then  to  the 
use  of  the  said  T.  and  J.  H.  and  their  heirs 
equaUy.   This  was  determined  to  be  an  immediate 
^  to  T.  and  J.  H.,  with  a  trust  to  be  executed 
during  their  minorities. 

Upon  this  case  it  is  to  be  remarked,  that  as  T. 
and  J.  H.  took  an  immediate  estate,  the  trustees 
could  not  take  any  estate  of  freehold,  and  conse- 
quently they  took  a  chattel  interest  only  ^ 

In  the  case  of  Doe  on  the  demise  of  White  v. 
Simpson  ^  there  was  a  devise  of  real  estate  to 
trustees  and  the  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor  in 
trust,  "  out  qf  the  rents  and  profits  qfthe  said  estate 
and  the  arrears  dm^  to  pay  certain  annuities,  and 
a  gross  sum  of  800/. ;  and  from  and  after  pay- 
mrat  of  the  said  annuities,  and  the  said  sum  of 
800/.,  the  testator  devised  the  estate  to  his  brother 
William  for  life.    Lord  Ellenborough  said,  that  he 
and  the  other  judges  were  of  opinion,  **  that  the 
trustees  took  an  estate  by  implication  for  the 
lives  of  the  annuitants,  with  a  term  of  years  in 

*  The  cafle  was  determined  on  the  principle  of  Boraston*8 
case,  3  Co.  19,  b.  Mansfield  and  Dugard,  1  £q.  Ab.  195. 
Doe  V.  Lea,  3  Term  Rep«  41. 

'  [5  East,  162,  174.] 

VOL.  I.  S 
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skt.  yui.  remainder  for  the  purpose  of  raismg  the  sum  of 
^kHra  800/. ;  and  that  after  those  trusts  were  satisfied, 
b^^th^taf  the  several  limitations  for  life  and  in  tail,  took 
effect  as  legal  limitations*" 

There  is  probably  some  error  in  the  report  of 
this  case  as  to  the  expression,  *"  term  qf  years!" 
Lord  Ellenborougli,  it  is  conceived,  meant  a 
chattel  interest ;  for  that  interest,  which  is  in  its 
nature  uncertain,  can  never  with  propriety  be 
called  a  term  of  years. 

When  it  is  necessary  that  an  estate  of  freehold 
should  vest  in  the  trustees,  the  general  rule  is, 
that  the  legal  estate  shall  be  carried  so  far  only 
as  is  proper  to  give  effect  to  the  intention  of  the 
testator  ®. 

*  See  Doe  dem.  Woodcock  v.  Burthorp,  5  Taunt  382 ;  [and 
1  Marshall,  90, 91.]  Robinson  v.  Gray,  9  East,  I.  [The  rule  by 
which  the  trust  estate  is  held  to  determine  with  the  time  for  per- 
formance of  the  trusts,  is  subject  to  this  qualification,  that  the 
restriction  must  be  consistent  with  ih/B  words  of  the  instrument, 
and  the  apparent  intention  of  the  maker.  Doe  dem.  Shelley  v. 
Edlin,  4  Adol.  &  El.  582—589.  Doe  dem.  Cadogan  v.  Ewart, 
7  Adol.  &  El.  636 — 666.  Doe  dem.  Davies  v.  Davies,  1  Adol. 
&  El.  N.  S.  437.  When  there  are  no  words  in  the  will  which 
give  the  trustees  any  estate  beyond  the  time  duriog  which  the 
trust  IS  to  be  performed,  then  the  case  falk  within  the  general 
rule,  that  a  trust  estate  is  not  to  continue  beyond  the  period 
required  by  the  purposes  of  the  trust.  ( 1  Bam.  &  Cress.  344.  I 
Adol.  &  El.  N.  S.  437.)  And  if  the  devise  be  for  purposes 
which  are  to  last  only  for  a  certam  time,  the  use  of  the  word 
<*  heirs  **  will  not  give  a  fee ;  the  devise  will  be  cut  down  to  tbe 
time  necessary  for  the  purposes.  But  if  a  fee  be  given  in  tenna, 
with  trusts  which  by  their  nature  extend  over  an  mdefmite  time. 
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In  the  case  of  Jones  v.  Say  and  Sele  •  (which  sicr.  vni. 
Lord  Kenyon  said  was  a  case  by  itself*),  there  Z^wT^ 
was  a  devise  of  manors  and  other  hereditaments  brthT^^ 
to  iTUfitees  and  their  heu^  in  trust,  out  of  **  the  *"*"• 
renti,  issues,  and  proJUs,"'  to   pay  the    several 
legacies  and  bequests  therein  after  mentioned: 
then  follow  bequests  of  annuities  and  pecuniary 
legacies;  and  after  reimbursing  the  costs  and 
expenses  of  the  trustees,  and  paying  the  annuities 
and  legacies,  in  trust  to  pay  all  the  residue  of  the 
rents  and  profits  to  Cecil  Fiennes,  during  her  life, 
for  her  separate  use;  and  after  her  death,  the 
trustees  were  to  stand  seised  of  the  premises,  to 
the  use  of  the  heirs  of  her  body,  stibfect  to  the  pay- 
ment  of  the  annuities  and  legacies.    It  was  deter- 
mined that  the  legal  estate  rested  in  the  trustees, 
daring  the  life  only  of  Cecil  Fiennes,  and  that  the 
limitation  to  the  use  of  the  heirs  of  her  body 
carried  the  legal  estate. 

In  Shapland  v.  Smith,  1  Br.  Ch.  Ca.  75,  there 
was  a  devise  to  trustees  upon  trust,  that  they, 
their  heira  and  assigns,  should  yearly  by  quar- 
terly payments  out  of  the  rents,  after  paying 
taxes,  pay  such  dear  sum  to  C.  S.  for  life,  and 
after  his  decease  to  the  use  of  the  heirs  male  of 

it  it  not  so*  If  no  particukur  timd  can  be  fixed  at  which  the 
tnifltB  shall  end,  the  estate  oannot  be  cut  down.  1  Adol.  &  El. 
N.  &  427 y  4d8.     See  post,  pp.  270,  271,  n.  (3.)] 

•  8  Vin.  262,  pi.  19.     8  Bro.  Par.  Ca.  1 18.     S.  C.  1  Ves. 
144.  S«  C«  cited. 

*  7  Term  Rep.  654. 

82 
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3kt.  yni.  his  body ;  and  it  was  held,  that  the  legal  estate 
Shicriro     vested  in  the  trustees  during  the  life  of  C.  S.* 

not  executed 
by  the  ita-. 

*"*•'  It  is  presumed,  that  in  the  cases  of  Doe  f. 

Simpson,  and  Jones  v.  Say  and  Sele,  the  ground 
of  determination  was,  that  the  words  **  rents  and 
proJUs^  did  not  create  a  trust  for  sale  of  the 
devised  estate^:  for  it  seems  to  be  clear  upon 
principle,  as  well  as  authority,  that  where  a  trust 
authorizes  the  trustees  to  sell,  the  legal  estate  in 
fee-simple  must  necessarily  vest  in  them,  in  order 
to  enable  them  to  perform  their  trust. 

In  Bagshaw  v.  Spencer  S  the  devise  was  to 
several  trustees,  their  heirs  and  assigns,  upon 
trust,  out  of  the  rents,  or  by  sale  or  mortgage, 
to  pay  the  testator's  debts ;  and  after  payment 
thereof,  the  testator  devised  the  same  estates  to 
three  of  the  same  trustees  for  a  term  of  years, 
and  after  the  determination  of  the  said  term,  he 
devised  the  same  estates  to  all  the  trustees  and 
their  heirs  upon  certain  trusts.  Lord  Hardwicke 
said,  ^*  The  devise  is  to  trustees  and  their  heirs, 
which  carries  the  whole  fee  in  law ;  the  devise  to 
seU  would  have  carried  the  fee,  if  the  word  hebrs 


'  See  Silvester  v.  Wibon,  2  Term  Rep.  444. 

'  Perhaps  the  words  '^ and  arrean  du€y*  in  the  one  case,  and 

subject  to  the  annuities  and  legacies^*  in  the  other,  were  con- 
sidered as  explanatory  of  the  testator's  intention  to  confine  the 
words,  rents  and  profits,  to  anntial  rents. 

*  2  Atk.  570,  577.  1  Ves.  142,  144.  S.  C.  2  Burr.  918. 
S.  C.  cited. 


« 
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had  not  been  mentioned." .  "  In  the  present  case,  swt.  viii. 
the  whole  fee  being  devised  to  the  trustees,  no  ^^^ 
legal  fee  could  be  limited  upon  it"  l^t^^ 


tate. 


In  Gibson  v.  Rogers  *,  there  was  a  devise  of 
freehold,  leasehold,  and  personal  estates  to 
trustees,  their  "  executors^  administrators^*'  and 
assigns,  in  trust  to  pay  certain  annuities  and 
legacies  out  of  the  rents  and  profits  of  the  per- 
sonal estate ;  and  if  that  should  be  deficient,  then 
out  of  the  **  rents  and  profits  "  of  the  real  estate ; 
and  as  to  the  residue  of  the  real  and  personal 
estate,  after  provision  for  payment  of  the  annuities 
and  legacies,  the  testator  gave  the  same  to  the 
children  of  Francis  Gibson.  Lord  Hardwicke,  in 
tins  case,  thought,  that  the  words  rents  and  profits 
would  authorize  the  trustees  to  sell  the  real 
estate;  ajid  that  the  legal  estate  in  fee-simple 
vested  in  the  trustees. 

So,  in  the  case  of  Wright  r.  Pearson  •,  in  which 
Henry  Rayney,  by  his  will  bearing  date  the  2nd 
May,  1727,  devised  his  estate  at  Darsfield  and 
Royston,  in  the  county  of  York,  to  George  Wright 
and  Joseph  Bateman,  and  their  heirs  and  assigns 
for  ever,  in  trust  out  of  the  rents,  issues,  and 
profits,  to  raise  600/.  with  interest,  to  be  equally 
divided  between  his  five  grandchildren,  and  to  be 
paid  to  them  respectively  at  twenty-one,  with 
benefit  of  survivorship;  and  subject  thereto  to 

*  Amb.  93. 

•  1  Eden,  119.     [S.  C.  Ambler  (by  Blunt),  258.] 
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Hurt.  Yiu.  the  use  of  his  nephew  Thomas  Rayney,  son  of  his 
wLr„«    sister  Frao^ces  lUyney,  and  his  assigns,  for  aad 
SMhr.r^  during  the  term  of  his  natural  life,  subject  to  his 
*"*••         qualifying   himself  as   thereinafter   mentioned, 
remainder  to  trustees  to  support  contingent  re- 
mainders, remainder  to  the  use  of  the  heirs  male 
of  the  body  of  the  said  Thomas  Rayney,  lawfully 
to  be  begotten,  and  their  heirs :  provided  that  in 
case  his  said  nephew  Thomas  Rayney  should  die 
without  leaving  any  issue  male  of  his  body  hving 
at  his  death,  then  and  in  such  case  he  subjected 
the  premises  to  the  payment  of  100^,  each  to 
his  two  nieces,  Frances  and  Priscilla  Rayney, 
daughters  of  his  said  sister,  if  then  living,  payable 
at  twenty-one,  with  benefit  of  survivorship ;  and 
he  enabled  his  said  trustees,  after  the  death  of 
his  said  nephew,  to  raise  and  pay  the  same. 
Upon  the  question  as  to  the  l^gal  estate,  the 
Lord  Keeper  (Henley)  made  the  following  observa- 
tions :  ''  It  is  said  the  trustees  had  only  a  chattel 
interest  quousqite  the  debts  are  paid ;  and  that, 
subject  to  that  chattel,  this  estate  is  executed  in 
Thomas,  with  remainders  over.     Carter  f .  Bar- 
nardiston,  1  P.  W.  505,  has  been  quoted  for  this 
purpose.    In  that  case  Sir  Michael  Armine,  30th 
March,  1668,  devised,  that  in  case  his  personal 
estate  should  not  be  sufficient  to  pay  his  debts 
and  legacies,  then  his  executors  should  recdve 
the    profits  of  his  whole  real  estate  for  the 
payment  of  his  debts  and  legacies;   and  after 
these  should  be  paid^  he  devised,  &c.    The  lords, 
with  the  advice  of  the  judges,  were  of  opinion 
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that  the  executors  had  only  a  chattel  interest;  am.  tiu. 
and  Hitchens  v.  Hitchens,  2  Vem.  403,  is  to  the  ^^*|[„ 
aame  eflfect.  |^^^ 


tttte. 


**  But  these  cases  do  not»  in  my  opinion,  apply 
to  the  present,  and  warrant  the  oondnsion ;  for 
in  these  two  cases  the  estate  devised  was  an 
nnoertain  interest,  and  therefore  a  chattel.  But 
whenever  a  certain  express  interest  is  devised,  I 
conceive  it  not  to  be  in  the  power  of  this  court, 
by  construction,  to  make  the  devise  pass  any 
other  interest  than  is  expressed.  For  instance,  a 
man  devises  his  lands  and  tenements  to  J.  S.  for 
twenty  years,  for  the  payment  of  his  debts  and 
legacies  only,  and  after  payment  thereof  to  J.  B. 
and  his  heirs.  After  payment,  this  court  will 
declare  the  term  to  be  a  trust  for  J.  B«,  and  to 
be  assigned  accordingly ;  but  the  court  cannot 
declare  that  the  term  determined  with  payment* 
So  if  it  had  been  a  devise  to  J.  S.  for  life,  the 
court  cannot  make  it  a  chattel,  much  less  can  it 
be  done  in  case  of  a  devise  in  fee ;  for  such  con* 
struction  would  change  the  trustees  contrary  to 
the  testator's  intent. 

""  The  testator  intended  that  the  devisee  and 
his  hi^brs  should  execute  the  trust;  can  the  court 
say.  No,  we  will  transfer  it  to  the  executors  ? 

"^  In  the  case  of  the  Earl  of  Bath,  reported  by 
the  name  of  Bosworth  v.  Farrand,  Carter,  97, 
William,  Earl  of  Bath,  had,  by  fine  and  deed  to 
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sicT.  viii.  lead  the  uses,  limited  lands  to  the  use  of  Francis 


wbidTIre  ^^  Russel,  and  others,  trustees,  and  their  heirs, 
ll^tb^r.^  ^^^*®r  the  death  of  the  earl,  to  raise  for  the 
*"*••  daughters  of  Lord  Ktzwarren  4000/.  apiece-    The 

question  in  that  case  was,  whether  those  lands 
were  within  a  power  of  jomturing.  Bridgman, 
C.  J.,  in  giving  his  judgment,  foL  107,  says  thus: 
'  I  shall  not  need  to  prove  the  whole  fee-sunple 
limited  to  the  trustees,  till  the  portions  raised, 
though  he  that  argued  first  seemed  to  be  of 
opinion  that  all  was  but  a  chattel ;  but  it  is  dear 
it  is  a  fee-simple.  If  land  be  conveyed  to  the 
use  of  A.  and  B.  and  their  heirs  till  1000/.  be 
raised,  it  is  a  fee-simple  conditional.'  I  must  not 
construe  the  wUl  in  that  sense,  for  then  I  should 
make  the  remainders  over  void,  as  nothing  can 
be  limited  after  a  fee ;  but  I  must  take  it  as  a 
devise  to  trustees  of  a  pure  fee,  subject  to  divers 
trusts  for  divers  persons.  That  reasoning  was 
confirmed  by  Lord  Hardwicke^  in  Bagshaw  «. 
Spencer;  though  indeed,  in  that  case,  there  was 
the  additional  circumstance,  that  the  trustee  might 
seU.^ 

So,  in  a  recent  case^  there  was  a  devise  to 
trustees  and  their  heirs,  of  real  estates,  in  trust 
to  demise  or  let  all  the  testator's  freehold  estates 
for  any  term  they  should  think  proper,  and  to 
pay  one-third  of  the  rents  to  the  testator's  wife 
for  life,  and  the  remaining  two-third  parts  of 

'  Doe  dem.  Tomkyns  v.  Willan,  2  Barn,  h  Aid.  84. 
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such  rents,  and  after  the  decease  of  the  wife,  the  sict.  viii. 
first-mentioned  one-third  part,  to  the  testator's  ^[^^^ 
daughter  for  life  for  her  separate  use  independ-  2^*4?^ 
ently  of  her  husband ;  and  after  the  death  of  the  ^"^* 
daughter,  the  testator  bequeathed  all  his  freehold 
estates  to  her  children,  equally  to  be  divided 
among  them  at  their  respective  ages  of  twenty- 
one  years.    This  was  held  to  be  a  devise  of  the 
1^  fee  to  the  trustees,  and  not  a  mere  power  of 
leasing,  nor  a  determinable  fee. 

In  the  late  case,  however,  of  Warter  v.  Warter, 
2  Brod.  &  Bing.  349  ^  the  uniformity  of  these 
determinations  seems  to  have  been  interrupted. 
In  that  case  Thomas  Meredith,  by  his  will  dated 
the  8th  of  September,  1801  (after  directing  pay- 
ment of  his  debts  and  funeral  expenses),  devised 
his  capital  and  other  messuages,  tenements,  lands, 
and  hereditaments,  with  their  respective  appur- 
tenances, charged  with  two  annuities,  to  trustees, 
thehr  heirs  and  assigns,  until  his  nephew,  John 
Warter,  the  son  of  his  sister  Margaretta  Warter, 
should  attain  the  age  of  twenty-one  years ;  and 

[See  abo  same  case  in  King's  Bench  (under  the  name  of 
Warter  v.  Hutchinson),  1  Barn.  &  Cress.  721,  750,  where  the 
judges  certified  that  the  trustees  took  only  a  chattel  interest  in 
ihe  estates  devised  to  them.  But  the  decision  in  this  case  turned 
00  the  particular  drcumstances,  the  limitations  being  very  com- 
plicated. And  it  was  therefore  considered  in  a  subsequent  case 
in  which  the  limitations  were  in  some  respects  similar  to  those 
in  Warter  «•  Hutchinson,  that  such  decision  was  not  sufficient 
io  raij  the  general  principle ;  and  it  was  held  in  this  latter  case, 
that  the  trustees  took  the  fee.  Doe  dem.  Cadogan  v.  Ewart,  7 
AdoL  A  El.  636.] 
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stoT.  Yiii.  if  he  should  die  in  the  mean  time,  until  Henry 
wu^ln     Warter,  the  second  son  of  the  said  Maigaretta 
Vy^T^  Warter,  should  arrive  at  that  age;  and  if  the  said 
^^'         Henry  Warter  should  die  in  the  mean  time,  until 
the  daughter  of  the  said  Margaretta  should  arriye 
to  that  age ;  upon  trust,  among  other  things^  to 
raiee  out  of  the  rents  and  profits  of  the  premises) 
or  by  sale  or  mortgage  thereof,  or  of  a  competent 
part  thereof,  the  full  sum  of  2000/^  together  with 
all  costs  and  charges  attending  the  raising  of  the 
same,  and  to  pay  the  same  to  the  said  Henry 
Warter,  the  younger  son  of  his  sister  M.  Warter, 
as  soon  as  he  attained  the  age  of  twenty-one 
years ;  and,  if  his  sister  should  happen  to  have 
more  than  one  younger  child,  to  raise  out  of  the 
rents,  issues,  and  profits  of  the  premises,  the  fiill 
sum  of  3000/.,  and  pay  the  same  to  and  amongst 
such  younger  children,  share  and  share  alike,  as 
soon  as  they  should  severally  attain  their  ages  of 
twenty-one  years ;  and  upon  further  trust,  to  pay 
and  apply  a  proper  sum  of  money,  arising  from 
the  rents  and  profits  of  the  premises^  for  the 
maintenance  and  education  of  his  nephew  Jcdm 
Warter,  till  he  should  arrive  at  the  age  of  twenty- 
one  years ;  and  when  John  Warter  should  attain 
that  age,  to  pay  him  the  residue  of  the  rents, 
issues,  and  profits  of  the  premises,  if  any  should 
remain  after  performance  of  the  before-mentioned 
trusts ;  and  if  John  Warter  should  happen  to  die 
before  he  attained  the  age  of  twenty-one  years, 
then  to  pay  and  apply  a  sufficient  sum  of  the 
money  arising  fi*om  the  rents  and  profits  of  the 
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premiBes,  for  the  mamtenanoe  and  education  of  amt.  vui. 

his  nephew  Henry  Warter,  till  be  should  attain  ^"t^ 

the  age  of  twenty-one  years ;  and  when  Henry  ^y^^ 

Warter  should  aniye  at  that  age,  then  upon  trust  ^^* 

to  pay  him  the  rest  and  residue  of  the  rents»  issues, 

and  profits  of  the  premises,  if  any  should  remain 

after  performance  of  the  before-mentioned  trusts ; 

and,  in  the  mean  time,  to  place  out  the  money 

arising  from  the  rents  and  profits  of  the  premises 

at  interest  for  the  benefit  and  advantage  of  his 

said  nephew;  and  when  and  as  soon  as  John 

Warter  should  attaui  the  age  of  twenty-one  years, 

or,  in  case  of  his  death,  when  and  as  soon  as 

Henry  Warter  should  arriye  at  that  age,  or,  in 

case  of  his  death,  when  and  afl  soon  as  the 

daughter  of  Margaretta  Warter  should  arrive  at 

the  age  of  twenty-one  years,  he  gave  and  devised 

the  premises,  with  their  respective  appurtenance^ 

subject  as  aforesaid,  to  the  said  trustees,  their 

heirs  and  assigns,  to  the  use  of  his  nephew  John 

Warter,  and  his  assigns,  for  life,  wns  waste; 

remainder  to  trustees  to  preserve  contingent  re* 

nuunders ; .  and,  after  the  decease  of  John  Warter, 

to  the  use  of  the  first,  second^  third,  and  all  and 

every  other  son  and  sons  of  the  body  of  John 

Warter  lawfully  issuing,  severally  and  successively 

in  tail  male;  with  remainder  to  his  first  and 

6v^  other  daughter  successively  in  tail;  with 

remainders  over.    John  Warter  died  under  the 

age  of  twenty-one  years,  leaving  a  widow,  Jane 

Warter,  and  also  Margaretta  Elizabeth  Meredith 

Warter,  his  only  child  and  heir  at  law,  him 

surviving. 


tute. 
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sicT.  VIII.  The  Judges  of  the  Court  of  Common  Pleas  cer- 
wLTHw  tified,  that  upon  the  death  of  John  Warter  under 
Vy^T^  the  age  of  twenty^)ne  years,  Margaretta  Elizabeth 
Meredith  Warter,  his  only  child,  became,  and  is 
now,  entitled  to  the  devised  estate  and  premises, 
as  tenant  in  tail  male  of  the  legal  estate. 

From  this  certificate  it  is  dear  that  the  Judges 
did  not  consider  the  legal  estate  in  fee-simple  to 
have  been  vested  in  the  trustees,  although  there 
was  an  express  trust  to  sell  or  mortgaged  The 
same  construction  seems  to  have  been  adopted  in 
Hawker  v.  Hawker,  3  Bam.  &  Aid.  537.  It  is 
possible,  that  in  both  cases  the  judges  considered 
the  trust  to  sell  or  mortgage,  in  the  nature  of  a 
power ;  for  if  a  purchaser  or  mortgagee  were  to 
derive  title  fi*om  the  estate  vested  in  the  trustees, 
under  the  trust  to  sell  or  mortgage,  that  estate 
must  necessarily  have  been  an  absolute  fee- 
simple:  for  if  the  l^gal  fee,  when  vested  in  the 
trustees,  was  in  its  nature  determinable,  the  pur- 
chaser, deriving  title  under  them,  must  take  an 
estate  commensurate  to  that  which  the  trustees 
held,  and  his  estate  would  therefore  be  also 
determinable. 

But  where  an  estate  is  devised  to  trustees  and 
their  heirs,  the  l^gal  fee-simple  may  be  made 
determinable  in  a  certain  event,  by  way  of  exe- 
cutory devise :  but  as  Lord  Hardwicke  observed 

'  [See  ante,  page  260,  &  note  3.] 
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in  the  case  of  Bagshaw  v.  Spencer,  an  executory  8*»-  ^"- 
devise  after  payment  of  debts  would  be  void,  as  wuch  an» 

...  ,  notozecatod 

oeing  too  remote.  by  tho  tta- 

tato. 

In  Wellington  v.  Wellington  S  there  was  a  devise 
to  J.  A.  and  J.  S.  and  their  heirs,  in  trust  to  pay 
E.  W.  an  annuity  of  100/.  till  the  testator's  debts 
and  l^facies  were  paid ;  and  after  payment  thereof, 
the  testator  devised  to  E.  W.  for  life,  &c. :  and  it 
was  decided  that  the  trustees  took  a  base  fee, 
determinable  on  the  payment  of  the  debts  and 
legacies  out  of  the  profits  of  the  estate.  This  case, 
therefore,  seems  to  be  directly  opposed  to  the 
opinion  of  Lord  Hardwicke  in  Bagshaw  v.  Spencer, 
and  seems  at  variance  with  the  acknowledged 
principles  by  which  the  limits  of  springing  uses 
and  executory  devises  are  fixed  by  the  policy  of 
law  relating  to  perpetuities. 

In  the  case  of  Brownsword  v.  Edwards  \  Francis 
Brownsword  devised  the  premises  in  question  to 
two  persons  and  their  heirs,  to  receive  the  rents 
and  profits  until  that  little  boy,  commonly  called 
John  Brownsword,  should  attain  twenty-one, 
which  would  be  14th  October,  1746;  in  trust  in 
the  mean  time,  and  firom  time  to  time,  to  place 
the  same  out  at  interest  for  the  improvement  of 
the  estate ;  and  if  he  should  live  to  attain  the 
said  age  of  twenty-one,  or  have  issue,  then  to  the 
said  John  Brownsword  and  the  heirs  of  his  body : 

'  1  W.  Black.  645,  and  4  Burr.  2165.  >  2  Yes.  243. 


Into. 
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sicT.  vni.  but  if  the  said  John  Brownsword  should  happen 
Shi^tre  to  die  before  the  age  of  twenty-one,  and  without 
by*S**l2f  issue,  then  in  the  same  manner  he  devised  it  to 
the  same  persons  in  tiiist,  till  that  little  girl, 
commonly  called  Sarah  Brownsword,  should 
attain  the  age  of  twenty-one,  which  would  be  at 
such  a  time ;  but  if  she  should  happen  to  die,  &c. 
exactly  in  the  same  words  as  the  former  devise, 
then  to  the  other  collateral  branches  of  his 
fiEutnily ;  and  for  want  of  such  issue,  to  his  own 
right  heirs  for  ever. 

Upon  that  case  Lord  Hardwicke  observed, 
"*  Having  first  given  the  whole  legal  fee  to  trustees 
and  their  heirs,  he  did  not  intend  either  of  these 
two  children  should  have  any  thing  Tested  till 
twenty-one,  or  the  having  issue,  and  then  to  have 
an  estate  tail;  consequently,  as  soon  as  Jobn 
attained  twenty-one,  or  had  issue,  though  he  died 
before  twenty-one,  that  defeated  and  determined 
the  estate  in  law  given  to  the  trustees,  and  vested 
a  fee  tail  in  him '." 

'  [In  Heardson  v.  Williamson,  1  Keen,  33,  estates  were 
devised  (subject  to  annaity  of  10/.  to  Margaret  King,  and  to  the 
payment  of  1002.  yearly  till  certain  mortgage  debts  were  paid 
off,  in  case  the  produce  of  other  estates  cUrected  to  be  sold  for 
that  purpose  should  not  be  sofBcient  to  pay  off  the  same),  to 
testator's  wife  for  life ;  and  from  and  after  her  decease,  '^  in  case 
the  said  mortgage  debts  so  directed  to  be  discharged  shonld  not 
then  have  been  fully  paid  off,"  the  testator  devised  the  sane 
estates  to  trustees  and  the  survivor  of  them,  and  the  execators 
and  administrators  of  such  survivor  in  trust  to  let  the  same  for 
the  best  rents  that  could  be  obtained,  and  apply  such  rents  for 
the  payment  of  the  said  mortgage  debts,  should  any  part  still 
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When  trustees  are  appointed  to  preserve  con-  s«rr.  viii. 
tingent  remainders,  and  their  estate  is  not  by  ^bi^^ 
express  terms  confined  to  the  life  of  the  tenant  ^^^ 
for  life,  after  whose  estate  the  contingent  re-  ^''^* 

remain,  until  the  whole  should  be  fully  paid  off  and  discharged 
bf  the  gradual  receipt  of  such  rents  and  profits ;  and  from  and 
after  the  decease  of  his  said  wife,  or  the  final  liquidation  or  pay- 
ment of  his  mortgage  debts  as  aforesaid,  the  testator  devised  the 
said  estates  to  his  son,  the  plaintiff,  for  life,  and  after  his  decease 
(0  rach  child  or  children  as  the  said  plaintiff  should  have  lawful 
ime  of  his  body,  and  to  their,  his,  or  her  heirs  or  assigns  for 
erer  as  tenants  in  common.    The  plaintiff,  after  the  death  of  the 
wife,  executed  a  conveyance  for  the  purpose  of  destroying  the 
oootiDgent  remainders  to  the  children,  and  acquiring  the  fee- 
simple  to  himself  and  his  heirs,  and  afterwards  contracted  to 
sell ;  and  the  qaestion  upon  a  bill  for  specific  performance  was, 
whether  the  above  conveyance  was  effisotual  to  destroy  the  con- 
liogent  remainders,  and  that  depended  upon  the  quantity  of 
estate  which  the  trustees  took;  for  if  they  took  a  fee^  the  con- 
tingent remainders  would  be  supported  by  it  and  preserved. 
The  Master  of  the  Rolls  in  giving  judgment  said,  <*  The  question 
here  raised  is»  whether  the  trustees  under  this  devise  take  the 
legal  fee.    There  can  be  no  doubt  that  the  circumstance  of  the 
estate  being  limited  to  the  trustees,  their  executors  and  adminis* 
tntors,  would  not  affect  the  vesting  of  the  fee  in  the  trustees,  if 
the  pupoaes  of  the  will  required  it ;  and  the  question  is^  whether 
the  puiposes  of  the  will  did  require  that  the  trustees  should  take 
the  fee.    If  the  mortgage  debts  had  been  paid  off  in  the  life* 
tine  of  the  widowi  the  trustees  would  have  taken  no  estate  after 
the  decease  of  the  widow ;  and  in  the  event  which  happened  of 
the  mortage  debts  not  having  been  wholly  paid  off  in  her  life* 
tioie,  they  were  to  take  only  an  estate  until  those  debts  were 
paid.    I  do  not  see  the  least  necessity  that  for  that  limited  pur- 
pose the  trostees  should  have  the  reversion;   and  the  debts 
having  in  fact  been  paid  off,  I  am  of  opinion  that  the  trust 
ceased,  and  that  the  Iqgal  estate  vested  in  the  plaintiff." 

For  other  cases  where  the  trustees  have  been  held  to  take 
only  a  limited  interest  or  a  determinable  fee  in  the  legal  estate, 
see  Glover  «•  Monkton,  3  Bing.  13,  and  Doe  dem.  Brune  v; 
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skt.  Yin.  mainders  are  to  take  effect,  it  sometimes  becomes 


whtrhtre     &  question,  which  I  apprehend,  both  in  wills  and 
Vj^r^  deeds,  is  determined  upon  intention,  whether  the 
^"^'         trustees  take  the  fee-simple,  or  an  estate  per  mte 
vie  only  *. 

Martyn,  8  Barn.  &  Cress.  497.  S.  C.  2  Mano.  &  Ry.  485, 499. 
Ackland  v,  PriDg,  2  Man.  &  6r.  937.  See  also  Hawkins  r. 
Luscombe^  2  Swanst  375.] 

Now,  by  the  statute  7  Will.  4,  and  1  Vic  c  26,  entitled  "  An 
Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills,**  it 
is  enacted  (sec.  30),  **  That  where  any  real  estate  (other  than  or 
not  being  a  presentation  to  a  church)  shall  be  devised  to  any 
trustee  or  executor,  such  devise  shall  be  construed  to  pass  the 
fee-simple  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
definite  term  of  years,  absolute  or  determinable,  or  an  estate  of 
freehold,  shall  thereby  be  given  to  him  expressly  or  by  implica- 
tion." And  by  section  31,  it  is  enacted,  *<  That  where  any  real 
estate  shall  be  devised  to  a  trustee  without  any  express  limitation 
of  the  estate  to  be  taken  by  such  trustee,  and  the  beneficial 
interest  in  such  real  estate,  or  in  the  surplus  rents  and  profits 
thereof,  shall  not  be  given  to  any  person  for  life,  or  such  be- 
neficial life  interest  shall  be  given  to  any  person  for  life,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  deiise  shall  be  construed  to  vest  in  such  trustee  the  fee- 
simple,  or  other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied." 

*  [The  weight  of  authority  appears  to  be  against  extending  to 
uses  and  trusts  declared  by  deed,  that  latitude  of  constmcttoo 
which  is  allowed  in  the  case  of  wills.  See  Stratton  i^.Besii 
2  Brt>.  C.  C.  233.  Wykham  v.  Wykham,  18  Yes.  395.  Pari[- 
hurst  V.  Smith,  Willes,  332.  Colmore  v.  Tyndall,  2  Yo.  &  Jerv. 
605.  Nash  v.  Coates,  3  Bam.  &  AdoL  839.  Chambers  v. 
Taylor,  2  My.  &  Cr.  376.  The  particular  point  mentioned  in 
the  text  is  adverted  to  in  Butler's  note  to  Co.  Lit  290,  b. ;  and 
it  is  there  stated  as  the  apparent  result  of  the  cases,  that  in  a 
deed  the  trustees  would  certainly  be  considered  as  taking  the 
whole  fee.    And  the  point  was  so  decided  in  Colmore  «.  Tyndall 
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In  Doe  dem.  Compere  v.  Hicks,  7  Term  Rep.  stcr.  viii. 
433,  there  was  a  devise  of  lands  to  A.  C.  for  life,  wbicTare 
with  remainder  to  John  Compere  for  life,  and  byMT^u!^ 
after  the  determination  of  that  estate  to  trustees  *"^' 
and  their  heirs  (not  in  words  confining  the  estate 
to  the  Ufe  of  John  Compere),  in  trust  to  preserve 
contingent  remainders ;  and  after  the  decease  of 
John  Compere,  to  the  first  and  every  other  son 
of  John  Compere  successively  in  tail  male ;  and 
in  default  of  such  issue,  to  Anthony  C.  for  life ; 
and  afiier  that  estate  determined,  to  the  said 
trustees  and  their  heirs,  in  trust  to  preserve  con- 
tingent remainders ;  and  after  his  decease,  to  his 
first  and  other  sons  successively  in  tail  male,  with 
remainders  over.   It  wais  decided  upon  the  ground 

lo  that  case  the  Lord  Chief  Baron  (Alexander)  alludes  to  the 

well  known  distinctton  (with  regard  to  construction)  between  a 

<1^  and  a  will,   where    the  party  is  supposed  to  be,  and 

^aently  is,  inopM  camilu:  and  he  held  it  not  to  be  a  sufficient 

ground  for  restricting  the  estate  given  to  the  trustees,  that  such 

estate  seemed  to  be  larger  than  was  essential  to  its  purpose.     In 

the  case  of  Curtis  v.  Prior,  12  Yes.  89,  there  was  a  term  for 

jears  immediately  after  the  limitation  in  fee,  and  given  to  the 

same  trustees ;  and  therefore  the  term  could  not  have  arisen  at 

>U  if  the  trustees  had  taken  the  whole  fee.     On  the  other  hand, 

in  Venables  v.  Morris  (cited  supra),  it  was  decided  that  the  fee 

was  in  the  trustees  throughout,  because  a  party  to  whom  a  prior 

life  estate  was  given,  with  a  power  of  appointment,  might  in  the 

execution  of  that  power  make  contingent  limitations,  to  support 

which  it  was  necessary  that  the  trustees  should  have  the  legal 

fee :  (see  however  Lord  Eldon's  observations  on  this  point,  18 

Ves.  422).     All  that  these  decisions  appear  to  establish  is,  that 

in  the  case  of  a  deed,  the  estate  given  to  the  trustees  will  be 

restricted,  where,  otherwise,  the  intention  of  the  settior,  to  be 

cdlected,  not  from  the  nature  of  the  limitation  itself,  but  from 

other  parts  of  the  instrument,  might  be  defeated.] 

VOL.  L  T 


274  Of  Uses  since  the  [chap.  n. 

sbct.  yiu.  of  intention,  that  the  trustees  did  not  take  the  fee, 
^icTtw     l>^t  during  the  life  only  of  each  tenant  for  life. 

not  executed 
bj  the  >ta- 

*"'*'•  In  the  case  of  Venables  v.  Morris,  7  Term  Rep. 

342,  439,  an  estate  was  settled  by  deed  and  fine 
to  the  use  of  J.  M.  for  life,  with  remainder  to 
trustees  and  their  heirs,  during  the  life  of  J.  M., 
to  preserve  the  contingent  remainders,  with  re- 
mainder to  H.  M.  for  life,  with  remainder  to 
trustees  and  their  heirs  (generally)  to  preserve 
contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  J.  M.  and  H.  M.  succes- 
sively in  tail,  with  remainder  to  the  appointees 
by  deed  or  will  of  H*  M.,  and  in  default  of  ap- 
pointment to  her  right  heirs.    It  was  determined 
that,  subject  to  H.  M.'s  life  estate,  the  trustees 
took  the  absolute  fee-simple;  and  Lord  Kenyon, 
ibid.  437,  observes,  it  was  absolutely  necessary 
the  trustees  should  take  the  fee ;  for  H.  M.  had 
a  power  of  appointment,  and  if  in  exercising  that 
power  she  had  introduced  any  contingent  re- 
mainders, they  might  all  have  been  defeated  if 
the  use  were  not  executed  in  the  trustees. 

In  Boteler  v.  Allington,  1  Bro.  Chan.  Ca.  72, 
there  was  a  devise  to  J.  B.  for  life,  with  remainder 
to  trustees  and  their  heirs  during  his  life,  in  trust 
to  preserve  contingent  remainders,  with  remainder 
to  P.  B.  for  life,  with  remainder  to  trustees  and 
their  heirs  (generally)  in  trust  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first 
and  other  sons  of  P.  B.  successively  in  tail  male, 


not  executed 
by  the  Bta- 
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with  reversion  to  the  testator's  heirs.    It  seems  swt.  vm. 
that  the  Lord  Chancellor  Thurlow  considered  the  ^1^*^^ 
1^  estate  in  fee^imple  to  be  vested  in  the 
trustees;  but  Lord  Kenyon,  7  Term  Rep.  487,  has  *"'•• 
observed, ''  The  case  of  Boteler  f>.  AUington  ought 
not  to  be  relied  on  as  an  authority,  because  it 
was  an  amicable  suit,  and  the  bill  ivas  filed 
merely  to  remove  all  doubts." 

Lastly,  it  is  proper  to  refer  to  a  case  where 
there  was  a  devise  to  trustees  and  their  heirs,  in 
trust  to  permit  a  feme  covert  to  receive  the  rents 
and  profits  for  her  separate  use  for  life,  and  after 
her  decease,  to  the  use  ot  the  first  and  other  sons 
of  her  body,  &c.,  with  other  limitations  oyer,  in 
default  of  issue,  for  the  separate  use  of  other 
femes  covert;  it  was  determined,  that  the  legal 
estate  in/ee^mple  vested  in  the  trustees  *. 


(5.)  As  the  statute  says,  that  when  any  person  Temi  of 

'^  jean  and 

or  persons  stand  seised  to  the  use  of  another,  &c.,  other  chat- 
it  has  been  resolved,  that  a  term  of  years  or  other 
chattel  interest,  cannot  be  limited  to  a  use  ^. 


nie. 


(6.)  When  the  courts  of  law,  after  the  statute  um  upon  a 
of  Hen.  8,  took  cognizance  of  uses,  they  held  that 
no  use  limited  upon  a  use  could  be  executed  by 
the  statute ;  and  therefore  if  there  be  a  convey- 
ance to  the  use  of  A.  and  his  heirs,  to  the  use  of 
B.  and  his  heirs,  this  use  cannot  be  executed  in 

*  Harton  «.  Hartou,  7  Term  Rep.  652.    2  Swanst.  391,  note  a. 

*  Bac  Uses,  42. 

t2 


tute. 
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sacT.  vui.  B.^  So  if  land  be  limited  to  A.  and  his  heirs  to 
^ch1!n  ^^  intent  or  in  trust,  that  B.  and  his  heirs  may 
bj'iVrtif  receive  a  rent  thereout  to  the  use  of  C.  and  his 
heirs,  the  legal  estate  in  the  rent  will  vest  in  B. 
by  the  fifth  clause  of  the  statute  ®;  because  the 
seisin,  out  of  which  the  rent  arises,  is  conveyed  to 
A.,  and  upon  the  limitation  of  such  rent  to  B.,  the 
statute  is  satisfied.  There  has  been,  however,  an 
exception,  and  I  believe  only  one  exception,  to 
this  rule.  A  recovery  was  suffered  of  lands  to 
^  me  of  A.  and  his  heirs,  yielding  for  the  same 
a  rent  to  B. ;  it  was  urged,  that  the  rent  ought  to 
have  been  limited  out  of  the  estates  of  the  reoo- 
verors,  and  not  out  of  the  possession  of  cestaiqu/e 
use ;  yet  it  was  determined  that  the  rent  was  well 
executed  by  the  statute  ^ 

'  36  Hen.  8,  B.  N.  C.  284.     Tyrrel's  case,  Dyer,  155,  a. 
Sambaek  v.  Dalton,  Tothil,  1  Atk.  591. 
'  Chaplin  9.  Chaplin,  3  P.  W.  229. 
*  Cromwell's  case,  2  Co.  69,  b. 
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CHAPTER  m. 
Of  Trusts  since  the  Statute  27  Hm.  8,  c.  10. 

I.  The  construction  adopted  by  the  courts  of  law    Sbct.  i. 
upon  the  Statute  of  Uses  obliged  cestuique  trust,  Z^lu^ 
entitled  to  a  beneficial  interest  not  executed  by  "^^^l^ 
the  statute,  to  apply  for  redress  to  the  CJourt  of  **»«  ■^*^*«- 
Chancery;  and  the  consequence  of  the  statute 
has  been,  that  the  ancient  use  has  been  abolished 
with  its  inconveniences,  and  a  secondary  use  has 
been  introduced  under  the  name  of  trust,  modelled 
by  the  Court  of  Chancery  after  its  own  fashion, 
and  being,  as  it  is  properly  called,  a  creature  of 
equity.  The  Chancery  was  aware  of  the  mischiefs 
attendant   upon   uses  before  the  statute:    and, 
therefore,  in  exercising  an  exclusive  control  over 
these  trusts,  it  has  formed  them  so  as  to  answer 
all  the  contingencies  of  family  settlements  and 
domestic  provisions.    The  observation,  therefore, 
of  Lord  Hardwicke  ^  that  the  Statute  of  Uses 
**  his  had  no  other  effed;  than  to  add,  at  most,  three 
words  to  a  conveyance,"  is  not  substantially  cor- 
rect ;  for  by  extinguishing  the  fiduciary  existence 
of  the  use,  the  statute  has,  in  effect,  been  the  occa- 
sion of  raising  a  system  of  equity,  which  Lord 
Mansfield  calls  ^  "  noble,  rational,  and  uniform,"  in 

»  1  Atk.  591.     [2  Jac.  &  W.  19,  in  note.] 
'  1  Wm.  Black.  160. 
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skt.  I.  the  place  of  a  system  at  once  unjust  and  incon- 
Zllu^  venient.  «  Trusts/'  says  his  Lordship,  "  are  made 
SitTiin^  ^  answer  the  exigencies  of  fiEunilies  and  all  pur- 
tbe  statute,   poses,  wlthout  produciug  one  inconvenience,  fraud, 

or  private  mischief,  which  the  statute  of  Hen.  8 

meant  to  avoid.** 

An  expression  is  sometimes  to  be  found  in  the 
books,  that  trusts  are  now  what  uses  formerly 
were.  A  use,  indeed,  before  the  Statute  of  Uses^ 
was,  as  a  trust  since  is,  a  fiduciary  or  beneficial 
interest  distinct  from  the  legal  estate ;  and  so  far 
the  expression  is  correct;  but,  abstractedly,  no 
objection  can  arise  to  the  essence  or  quality, 
either  of  the  use  or  trust.  It  was  the  system, 
adopted  with  respect  to  uses  by  courts  of  justice, 
which  gave  rise  to  the  necessity  of  passing  the 
Statute  of  Uses ;  and  the  difference  between  uses 
before,  and  trusts  since,  the  statute,  consists  in 
the  opposite  construction  adopted  by  the  CJourt  of 
Chancery  respecting  them ;  or,  as  it  has  been  said, 
"  there  is  no  difference  in  the  principles,  but  there 
is  a  wide  difference  in  the  exercise  of  them  *.'* 

The  trust  occasioned  by  the  Statute  of  Uses  is 
of  a  permanent  and  general  nature,  or  a  secondary 
use.  But  the  system  introduced  by  the  Court  of 
Chancery,  relative  to  trusts  since  the  statute, 
extends  not  only  to  trusts  declared  upon  a  legal 
estate  in  fee,  but  to  those  declared  upon  the 

*  1  Wm.  Black.  180. 
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estates  of  tenantB  in  tail,for  life,and  years^andto    sktl 
the  special  trusts  bef(Hre  noticed.  auction  uT 

tystem  of 
trusts  riDoe 

n.  A  trast,  generally  speaking,  is  a  right  on  ^"^  ^^^""^ 
the  part  of  the  cestuiqne  trust  to  receive  the  ^f  ^^^  ^"^ 
profits,  and  to  dispose  of  the  lands  in  equity  ^. 
But  there  may  be  special  trusts  for  the  accumula-  or  the  defi. 
tion  of  profits,  the  sale  of  estates,  or  the  conver-  J^^,j"ldi 
sion  of  one  trust  fund  into  another,  which  may  *^  *™'^ 
preclude  all  power  of  interference  on  the  part  of 
oestuique  trust  nntil  such  special  trust  be  satisfied ; 
and  there  is  a  distinction  between  trusts  executed 
and  trusts  executory. 

A  trust  does  not  indnde  every  equitable  interest.  Difference 
An  equity  of  redemption  is  said  to  be  a  title  in  trasT^a* 
equity,  and  not  merely  a  trust    In  Pawlett  v.  the  ^Son."" 
Attorney-general  ^  Sir  Matthew  Hale  observes, 
"  there  is  a  diversity  betwixt  a  trust  and  a  power 
of  redemption ;  for  a  trust  is  created  by  the  con- 
taract  of  the  party,  and  he  may  direct  it  as  he 
pleasetili ;  and  he  may  provide  for  the  execution  of 
it ;  and,  therefore,  one  that  comes  in  in  the  post 
shall  not  be  liable  to  it,  without  express  mention 
made  by  the  party.    And  the  rules  for  executing 
a  trust  have  often  varied ;  and,  therefore,  they  only 
are  bound  by  it,  who  come  in  in  privity  qf  estate. 
A  tenant  in  dower  is  bound  by  it,  because  she  is 

*  1  Mod.  17. 

»  Hard.  465.  In  Tucker  v.  TharetaD,  17  Ves.  183,  Lord 
EldoD  obseires,  that  a  trust  estate  and  an  equity  of  redemption, 
tre  in  many  respects  most  materially  different     See  also  post 
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8>cT.  II.  in  in  iheper;  but  not  a  tenant  by  the  curtesy,  who 
StiOT^Mf "  is  in  in  the  post^.  So  all  who  come  in  in  pmity 
!f Tiito!*'^*  of  estate,  or  with  notice,  or  without  a  cansideratm. 
But  a  power  of  redemption  is  an  equitable  right 
inherent  in  the  land,  and  binds  all  persons  in  the 
post,  or  otherwise ;  because  it  is  an  ancient  right 
which  the  party  is  entitled  to  in  equity.'" 


sbct.  III.  ni.  It  has  been  intimated,  that  the  courts  of 
^  mitu  equity,  in  forming  a  system  respecting  the  second- 
i^.^'rimi!!*  ^^  ^®®»  ^^  modem  trust,  occasioned  by  the  Star 
lar  to,  the     ^yj^f^  ^f  Usos,  havo  eudeavoured  to  avoid  the  mis- 

Uwt  reUtlTe 

to  legal  chiefs  arising  from  the  ancient  use.  It  will  be 
now  necessary  to  state  the  properties  of  the  trust 
estate,  as  distinguished  from  the  legal  seisin  of 
the  trustee,  and  to  inquire  into  the  rules  by  which 
trusts  are  governed. 

It  is  a  maxim  generally  received,  that  in  the 
construction  of  trusts,  the  courts  of  equity  adopt 
the  rules  of  law  applicable  to  legal  estates.  In 
some  cases,  however,  the  assistance  of  the  l^s- 
lature  has  been  required  to  preserve  the  uni- 
formity. 

LimitatioDt       (1.)  If  a  term  of  years  be  assigned  to  A.  in  trust 

cstatfif. 

*  [But  the  courts  of  equity  now  hold  that  the  trust  attaches 
upon  the  land  itself,  so  as  to  convert  all  persons  acquiring  the 
legal  interest  (except  a  purchaser  for  valuable  consideratioo 
without  notice),  into  trustees;  and  there  is  no  doubt  that  a 
tenant  by  the  curtesy  is  bound  by  a  trust,  d  Bro.  C.  C.  517 ; 
and  see  post] 
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for  B.  and  his  heirs,  the  trust  of  the  term  will,    smt.  hi. 
notwithstanding,  be  personal  estate  in  the  cestui-  ^  tnuts 
que  trust,  and  will  consequently  devolve  upon  his  ^^^^^ 
executors  ^    The  converse  of  this  rule  is  also  S^^;^^^^ 
adopted.    The  equitable  interest  in  a  freehold  "^^ 
estate  cannot  be  so  framed  as  to  make  it  go  per<* 
petually  to  the  executor  of  cestuique  trust,  as  per- 
sonal estate. 

In  the  case  of  trusts  executed,  words  of  limita-  EBtatct  tui. 
tion,  which  if  applied  to  real  property  would  create 
an  estate  tail,  will  also  create  an  estate  tail  in  the 
trust  or  beneficial  interest^;  and,  therefore,  the 
rule  of  law  will  prevail,  although  the  intention  of 
a  testator,  in  the  case  of  wills»  may  be  inferred  to 
the  contrary,  by  his  expressly  restraining  the 
equitable  estate  of  the  first  taker  to  an  estate  for 

'  See  1  Vera.  164,  and  Hunt  v.  Baker,  2  Freem.  62. 

'  "  In  limitations  of  a  trust  either  of  real  or  personal  estate, 
tiie  construction  ought  to  be  made  according  to  the  construction 
of  limitations  of  a  legal  estate."  Per  Lord  Hardwicke,  in 
Garth  v.  Baldwin,  2  Yes.  sen.  646, 655.  [So  also  per  Lord  Keeper 
Henley,  in  Wright  v.  Pearson,  1  Amb.  (Blunt's  ed.)  362.  <<  But 
though  it  is  a  trust  estate,  yet  in  the  case  of  a  trust  executed 
there  ought  to  be  no  difference  of  construction  in  a  court  of 
equity,  from  what  there  is  in  a  court  of  law  upon  a  legal  limita- 
tbn."  Where,  however,  trusts  are  executory  merely,  and  the 
assistance  of  the  trustees,  or  of  a  court  of  equity,  is  necessary 
to  complete  a  limitation,  the  trusts  will  be  executed  according  to 
the  intention  of  the  creator,  although  the  legal  construction  of 
the  limitation  would  be  different  Austen  v,  Taylor,  1  Eden.  361, 
and  1  Amb.  (Blunt's  ed.)  376.  The  Duke  of  Bedford  v.  the 
Marquia  of  Abercorn,  1  My.  &  Cr.  312.  Davies  v.  Davies, 
4  Beav.  54.     And  see  post] 
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sier.ni.    lifei,  or  by  making  it  unimpeachable  for  wasted 
^"^  '^  teLt.    or  by  using  the  word  issue  *  instead  of  the  word 


h^,T^.  heirs  of  the  body,  or  by  granting  to  thefirst  taker 
k![.r^Ye  *  power  of  leasing  ^  or  by  introducing  a  limita- 
Mtit^  tion  to  trustees  to  preserve  contingent  remaindeTB^ 
or  by  adding  after  a  limitation  **  to  the  heirs  male 
of  the  body"  of  the  first  taker,  words  which 
denote  an  intention  that  such  heirs  male  should 
take  in  succession  according  to  seniority  of  age^ 

DMoent  of       (2.)  Irust  estates  descend  according  to  the  role 

tnut  estates.  '  °  . 

of  descents  of  legal  estates ;  and,  therefore,  m  me 
case  of  gayelkind  and  borough-english  lands,  trusts 
affecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  ^    There  shall 

'  Shaw  V.  Weigh,  1  £q.  Ab.  184,  pL  28.  8  Yin.  257,  pL  25,26, 
S.  C.  [And  even  although  the  express  estate  for  life  be  accom- 
panied by  any  other  of  the  indications  of  intention  mentioned  in 
the  text,  or  by  a  declaration  that  the  limitations  are  to  be  in  strict 
settlement  See  Douglas  v.  Congreve,  1  Beav.  59.  S.  C.  4  Biog. 
N.  C.  1.     5  Bing.  N.  C.  319,  and  the  cases  there  cited.] 

'  Ibid.    Jones  v.  Morgan,  1  Bro.  Cha.  Ca.  206. 

'  Shaw  V.  Weigh,  supra. 

*  Bale  V.  Coleman,  1  P.  W.  142. 

'  Jones  V,  Morgan,  supra.  Poole  v.  Poole,  3  Bos.  &  PulL  620. 
Wright  V.  Pearson,  Amb.  358,  and  S.  C.  Feame,  126, 9th  ed. ;  and  1 
Eden,  1 19.   Austin  v.  Taylor,  Amb.  376 ;  and  S.  C.  1  Eden,  361. 

*  Ibid.  See  the  case  of  Brandon  v.  fiobinson,  18  Ves.  429. 
An  equitable  tenancy  for  life  must  be  subject  to  all  the  incidents 
of  a  legal  estate,  notwithstanding  any  restriction  upon  the 
tenant  for  life  against  alienation,  not  amounting  to  a  limitation 
over.  [Green  v.Spicer,  1  Russ.  Sc  My.  395.  Piercy  V.Roberts, 
1  My.  &  Ke.  4.     Rippon  v.  Norton,  2  Beav.  63.] 

'  2  Yes.  304,  in  the  case  of  Fawcet  v.  Lowther.  Jones  v. 
Rensbie,  22  Yin.  185,  pL  7. 
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be  B, pommo  fratris^  of  a  trust;  and  where  the   snrr.nL 
ultimate  limitation  of  a  trust  is  to  the  right  heirs  ^'^^ 
of  the  pa-son  creating  or  conveying  it,  the  heirs  ^^^"11^ 
will  take  by  descent,  notwithstanding  the  grantor  }^^^^ 
has  no  particular  estate  ^.  ^  ^^^ 

*"  estates. 

(3.)  Not  only  a  trust  in  esse,  but  the  possibility  Tmst estates 
of  a  trusty  may  be  assigned  in  equity  ^ ;  and  it  ^Jy^^  '^''' 
has  bem  determined'  that  a  husband  may  dispose 
of  the  trust  of  a  term,  to  which  he  is  entitled  in 
rjgbt  of  his  wife ' ;  and  it  should  seem,  that  in 

•  2P.  W.  718,  736.      [2  Jac  &  W.  201,  in  note.     With 
respect  to  possessio  fratris,  see  ante,  p.  63,  note  5.] 

'  Godolphin  v.  Abington,  2  Atk.  57.     Watk.  Descent,  264. 
See  ante,  62,  note  4,  as  to  uses  befbre  the  statute. 

'  Wannstrey  v.  Tanfield,  1  Cha.  Rep.  29.      1  Cha.  Ca.  8. 
See  cases  collected  in  note  21  Yin.  516,  pi.  1. 

'  Tudor  v.  Samy ne,  2  Vern.  270.  Bates  v.  Dandy,  2  Atk.  208, 
note  1.  [Sir  Ed.  Turner's  case,  1  Vern.  7.  Pitt  «.  Hunt, 
I  Vera.  18.  Walter  &  Saunders,  1  £q.  Ca.  Ab.  58,  pi.  5.  The 
principles  of  the  descent  of  legal  estates  have  of  late  been  mate- 
riaOj  altered  by  the  act  for  the  amendment  of  the  law  of  inherit- 
uice,  3  &  4  WilL  4,  c.  106;  particularly  in  the  instances 
referred  to  in  the  text,  (see  sections  5  and  6  of  the  act) ;  and 
trust  estates  will  now  descend  according  to  tiie  rule  of  descent 
of  legal  estates  established  by  that  act.] 

'  [Not,  however,  if  the  term  had  been  assigned  in  trust  for  the 
wife  with  the  privity  of  the  husband,  or  if  it  had  been  a  trust 
from  himself,  for  the  wife's  benefit  Sir  Ed.  Turner's  case,  sup. 
and  Bates  v.  Dandy,  sup.  8ee  3  Ross.  72,  for  a  fuller  report  of 
the  judgment  in  Bates  v.  Dandy.  See  also  1  Russ.  9,  note  b. 
In  this  note,  the  position  that  the  husband  may  assign  his  wife's 
possible  or  eofntingent  interest  in  a  term  of  years,  except  in  those 
cases  where  tlie  possibility  or  contingency  is  of  such  a  nature 
that  it  cannot  happen  during  the  husband's  lifetime,  is  contested; 
snd  passages  are  cited  from  Lampet's  case,  10  Co.  47,  b.  and 
Shep.  Toach^  from  which  it  is  inferred  that  the  husband  is  unable, 
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case  the  husband  shall  survive  his  wife  before 
such  disposition  made  by  him,  he  will  be  entitled 
to  the  trust  upon  the  survivorship,  without  taking 
out  letters  of  administration  to  the  wife  ^ 

(4.)  A  trust  may  also  be  devised'  with  the 
solemnities  required  by  the  Statute  of  Frauds 
upon  the  devise  of  legal  estates ' ;  and  as  copy- 
hold estates  are  not  within  that  statute,  trusts  de- 
clared upon  them  vnll  pass  by  an  unattested  will^ 


ExeentioQ 
may  iisue 
upon  the 
trust  estate. 


(5.)  By  virtue  of  the  Statute  of  Frauds,  trust 


at  law,  to  alien  his  wife's  interest  in  a  term  while  it  contiiiues 
expectant  on  the  determination  of  a  prior  life  estate.  But  those 
passages  relate — not  to  the  power  of  the  husband  over  his  wife's 
possibilities,  but — to  the  question  whether  possibilities  of  land 
are  assignable  at  alL  And  it  appears  to  be  clearly  settled,  that 
the  wife's  contingent  or  reversionary  interest  in  a  term  of  years, 
where  the  contingency  may  happen  in  the  husband's  lifetime,  is 
assignable  at  law  by  the  husband,  and  also  that  such  an  interest 
in  the  trust  of  a  term  of  years  is  assignable  by  him  in  equity  * 
and  that  the  assignment,  in  either  case,  will  bind  the  wife  sur- 
viving, although  the  husband  dies  before  the  contingency  is 
determined,  or  the  reversion  falls  into  possession.  See  Doe  «. 
Steward,  1  Adol.  &  El.  300.  Doune  v.  Hart,  2  Russ.  &  My. 
260.] 

*  Pale  V.  Michell,  2  £q.  Ab.  138,  pi.  4. 

*  See  Feame,  367,  9th  ed.  1  Cha.  Ca.  211,  in  Combury  v, 
Middleton.     2  Vem.  680,  in  Greenhill  v.  GreenhilL 

*  Wagstaff  V.  Wagstaff,  2  Cox's  P.  W.  258,  note  1.  Adliog- 
ton,  «•  Can,  3  Atk.  151. 

'  Tuffnell  9.  Page,  2  Atic.  37,  note  2,  last  ed.  [1  Jac  &  Wal. 
570.  1  Russ.  482.  Now  by  the  act,  7  WilL  4,  and  1  Vic 
c.  26,  every  will  made  subsequentiy  to  the  3l8t  Dec  1837,  what- 
ever may  be  the  nature  of  the  property  intended  to  pass  by  it, 
must  be  attested  by  two  or  more  witnesses.] 
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estates  are  made  liable  to  executions  upon  judg-   smt.  hi. 
ments,  statutes,  and  recognizances  \  ^  tr£i.ti 

ftrogoTornwl 
by,  or  aimi- 

Upon  the  construction  of  this  statute  it  has  l^^S^ 
been  determined,  that  it  does  not  authorize  either  ^^J^ 
the  trust^  or  the  eqiiity  of  redemption  *  of  a  term 
of  years,  to  be  taken  in  execution,  under  a  fieri 
fiEuaas  at  the  suit  of  a  judgment  creditor. 

The  ground  upon  which  the  court  of  King's 
Bench  in  Scott  v.  Scholey,  8  East,  467,  determined, 
that  the  trust  of  a  term  of  years  could  not  be 
taken  in  execution  upon  a  fieri  fousias,  appears  to 
have  been,  that  the  words  ''  lands^  tenements^  SfC.,*' 
in  the  Statute  of  Frauds,  were  considered  by  the 
court  as  not  extending  to  leases  for  years,  which 
are  a  mere  chattel  interest  saleable  at  common 

*  29  Car.  2,  c  3,  s.  10,  «  it  shall  be  lawful  for  every  sheriff  or 
other  officer  to  whom  any  writ  or  precept  is  or  shall  be  directed, 
at  the  suit  of  any  person  or  persons,  of,  for,  and  upon  any  judg- 
ment, statute,  or  recognizance  hereafter  to  be  made  or  had,  to 
do,  make,  and  deliver  execution  unto  the  party  in  that  behalf 
suing  of  all  such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  as  any  other  person  or  persons  be  in  any  manner 
of  wise  seised  or  possessed,  or  hereafter  shall  be  seised  or  pos- 
sessed, in  trust  for  him  against  whom  execution  is  so  sued,  like 
as  the  sheriff  or  other  officer  might  or  ought  to  have  done,  if  the 
said  party  against  whom  execution  hereafter  shall  be  so  sued,  had 
been  seised  of  such  lands,  tenements,  rectories,  tithes,  rents,  or 
other  hereditaments  of  such  estate  as  they  be  seised  of  in  trust 
for  him  at  the  time  of  the  said  execution  sued." 

'  Soott  V.  Scholey,  8  East,  467.  [Metcalf  v.  Scholey,  2  New 
Rep.  461.    Doe  v.  Evans,  1  Cra  &  Mee.  450.] 

^  King  V.  Marissal,  3  Atk.  192.  Burden  v.  Kennedy,  3  Atk. 
739.    Lysterv.  DoUand,  1  Ves.  jun.,  431. 
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swT.iii.    law  under  a  f>enditiom  exponas.     Lord  Ellen- 


Inwfaftt 


trotts 


etUtef. 


borough  observes,  "  Lord  Thurlow  was  at  last  of 
Ss^!?1SS?  ^pi^o^  *hat  an  equity  of  redemption  of  a  term 
il^4utif«  coi^d  not  be  taken  in  execution ;  though  at  first, 
^}^      under  an  apprehension  that  the  tenth  seetion  of 
the  Statute  of  Frauds  applied  to  such  a  case,  he 
had  inclined  to  hold  otherwise.    But  the  veiy 
silence  of  that  statute,  which,  while  it  ^presdy 
introduces  a  new  provision  in  respect  to  lands  and 
tenements  held  in  trust  for  the  prison,  against 
whom  an  execution  is  sued,  says  nothing  as  to 
trusts  qf  chattel  interests^  affords  a  strong  aigu- 
ment»  that  those  interests  were  meant  to  continae 
in  the  same  situation  and  plight  in  respect  of 
executions,  in  which  both  freehold  and  leasehold 
trust  interests  equally  stood  prior  to  the  passing 
of  that  statute." 

So  it  was  determined  in  Rose  v.  Bartlett,  Cro. 
Car.  292,  that  when  a  person  having  freehold  and 
leasehold  estates,  devised  all  his  ''  lafids  and  tern- 
mentsr  the  leaseholds  did  not  pass. 

In  the  late  case.  Doe  dem.  Hull  v.  GreenhiU, 
4  Bamw.  &  Aid.  684,  a  question  arose,  whether 
an  ejectment  against  the  cestuique  trust  of  a  term 
of  years  could  be  supported  by  the  plaintiff,  who 
claimed  under  a  judgment  recovered  against  the 
defendant,  and  a  writ  of  elegit  and  inquisition 
thereon  taken  and  returned;  but  it  does  not 
appear  from  the  report,  that  the  question,  whether 
the  statute  extended  to  the  eqidtable  interest  of  a 
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term  of  years  was  particularly  discussed ;  and  it   skt.  in. 
may  be  proper  here  to  mention,  that  the  statute  ^a^^^t 
of  Westminster  (13  Edw,  1,  c.  18,)  allows   the  ^^^^Zl^ 
plaintiff  in  an  action  of  debt  or  for  damages,  };^***^{JS^ 
either  to  have  a  writ  of  ^fieri  facias  directed  to  the  ^^ 
sheriff,  '^  or  that  the  sheriff  shall  deliver  to  him 
all  the  chattels  of  the  debtor  (saving  only  his 
oxen  and  beasts  of  his  plough)  and  the  one-Jiai^  qf 
his  lands,  until  the  debt  be  levied  upon  a  reason- 
able price  or  extent:**  and  upon  these  words, 
medietatem  terrcB  stUBy  says  Sir   Edward    Coke 
(2  Inst  396),  ''  the  sheriff  hath  extended  a  term 
of  years."    This  seems  to  be  an  authority,  that 
the  word  "  lands,**  in  the  statute  of  Westmin- 
ster 2,  extends  to  leases  for  years  \ 

In  the  case  of  Lyster  t.  DoUand  ^  Lord  lliur- 
low  is  reported  to  have  said,  ''  If  this  had  been  a 
mortgage  in  fee,  he  could  only  have  extended  it 
to  hold  qiumsqueP 

But  it  seems  impossible  to  contend,  that  under 
the  Statnte  of  Frauds  the  sheriff  can  deliver  an 
equity  of  redemption  upon  an  execution  in  a  suit 
against  the  mortgagor :  and  in  the  case  of  Plun- 

'  In  Sir  Gerard  Fleetwood's  case,  8  Co.  171,  a.  it  is  said  to  be 
at  the  election  of  the  sheriff  to  extend  or  sell  a  lease ;  and  in 
Hangrj  tr.  Fry,  Moor.  341,  pi.  462,  *<  after  an  eUgiiy  and  execu'- 
tion  thereupon  of  2aiid#,  the  plaintiff  may  have  other  eUgii  of  a 
term  of  yean  or  goodi  :  which  expression  seems  to  distinguish 
between  landt  and  leasesJ'  Upon  this  subject,  see  Dyer,  868,  a, 
pL  24,  Palmer's  case,  4  Co.  74,  and  Rex  v.  Rawlins,  Bunb.  71. 

'  1  Ve8.jun.  481. 
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8w!T.  iiL  kett  V.  Penson  *,  Lord  Hardwicke  is  stated  to  have 
I^  te^su  s^d,  "*  I  should  be  glad  to  be  infonned,  whether 
^^^^  there  is  any  instaace,  where  an  equity  of  redemp- 

h!!ri^»uuvo  *^^^  ^^^^  ®v®r  1*^^^  ^^^  *o  ^  liable  to  the  execu- 
^^       tion  of  a  bond  creditor  in  the  life  of  the  mortga- 
gor:*'  to  which  the  counsel  in  the  case  made 
answer,   they  could  not  recollect  any  instance 
where  it  had  been  so  held. 

From  the  case  of  Hunt  v.  Coles,  Com.  Rep.  226, 
it  appears,  that  under  this  statute  a  judgment  is 
not  a  lien  upon  the  trust  estate ;  and,  therefore, 
that  a  purchaser  for  a  valuable  consideration  and 
without  notice,  obtaming  a  conveyance  of  the 
legal  estate  firom  the  trustee,  and  of  the  equitable 
interest  from  the  cestuique  trust,  will  not  be  bound 
by  a  judgment  previously  entered  up  against  the 
cestuique  trust  ^. 

«  2  Atk.  290. 

'  [The  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  10,  which  enacts 
that  lands,  &c  shall  be  liable  to  the  judgments,  &c.  of  cestaiqne 
trust,  only  authorizes  the  sheriff  to  deliver  execution  of  such 
lands  as  the  trustees  are  seised  of  at  **  the  time  of  the  execution 
sued."  So  that  while  a  judgment  binds  the  legal  estate  of  a 
party  from  the  time  it  is  signed,  it  only  affects  such  trust  property 
as  he  is  possessed  of  at  the  time  of  execution  sued.  Accordingly^ 
in  the  case  of  Harris  v.  Pugh,  4  Bing.  385,  where  the  trustees 
afler  judgment,  but  prior  to  an  elegit  sued  out  against  a  cestuique 
trust  for  lifcy  conveyed  away  the  legal  estate,  it  was  held  that  the 
interest  of  the  cestuique  trust  could  not  be  taken  under  the  elegit 

In  order  to  bring  the  interest  of  a  cestuique  trust  in  lands, 
&c.  within  the  operation  of  the  tenth  section  of  the  Statute  of 
Frauds,  it  is  necessary  that  he  should  be  soleltf  entitled  to  the 
benefit  of  the  trust,  and  not  in  connection  with  other  persons. 
Doe  dem.  Hull  v.  Greenhill,  4  Bam.  &  Aid.  684. 
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(6.)  Previouslyto  the  Statute  of  Frauds,  29Car.2,    s^ct.  in. 
c.  3,  the  trust  of  an  estate  in  fee-simple  was  not  Jj^'lJ^.ts 
assets  at  law,  or  in  equity,  in  the  hands  of  the  ^^^Im^ 
heir  of  the  cestuique  trust  to  satisfy  bond  debts  * ;  j*^*Viii^e 
but  by  the  tenth  section  ^  of  that  statute,  the  trust  ^}y'^ 

•^  '  estates. 

is  now  made  legal  assets  ®.    An  equity  of  redemp-  ^^^ 
tion  is  not  considered  a  trust  within  the  statute ; 


Now  by  Stat.  1  &  2  Vic.  c.  1 10,  all  lands  and  hereditaments, 
iodading  those  of  copyhold  or  customary  tenure,  of  which  the 
party  against  whom  judgment  has  been  entered  up,  or  any  person 
m  trust  for  Aim,  was  seised  or  possessed  at  the  time  of  entering 
up  the  judgment,  or  at  any  time  afterwards,  may  be  taken  in 
execution  under  an  elegU  (sec.  11) ;  and  by  sec.  IS,  a  judgment 
is  made  a  charge  (to  be  enforced  in  a  court  of  equity)  upon  all 
lands  and  hereditaments  of  or  to  which  the  party  against  whom 
the  judgment  is  entered  up,  was,  at  the  time  of  entering  up  the 
same,  or  afterwards,  seised,  possessed,  or  entitled  for  any  estate  or 
interest  at  law  or  in  equity ;  and  by  sec.  18,  all  decrees  and  orders 
of  courts  of  equity  are  to  have  the  effect  of  judgments.  See 
aec.  19,  and  2  &  3  Vic  c.  11,  providing  for  the  registration  of 
such  judgments,  decrees  and  orders.  See  also  the  proviso  at  the 
end  of  sec  13  of  1  &  2  Vic.  c.  110,  and  2  &  3  Vic.  c.  11, 
8. 5,  and  8  &  4  Vic.  c.  82,  as  to  purchasers  for  valuable  con- 
nderation.     And  see  p.  162,  ante,  n.  7.] 

'  See  Bennett  &  Brownlow,  Cha.Ca.  12,  3  Yin.  142,  pi.  10,  11, 
and  the  cades  collected  in  the  notes. 

'  *'  And  if  any  cestuique  trust  hereafter  shall  die,  leaving  a 
trust  in  fee-simple  to  descend  to  his  heir,  then  and  in  every  such 
case  such  trust  shall  be  deemed  and  taken,  and  is  hereby  declared 
to  be  assets  by  descent;  and  the  heir  shall  be  liable  to,  and 
chargeable  with,  the  obligation  of  his  ancestors  for  and  by  reason 
oi  such  assets,  as  fully  and  amply  as  he  might  or  ought  to  have 
been,  if  the  estate  in  law  had  descended  to  him  in  possession  in 
^ke  manner  as  the  trust  descended,  any  law,  custom,  or  usage,  to 
the  contiury  in  any  wise  notwithstanding." 

'  King  V.  Ballet,  2  Vern.  248.  See  Robinson  v.  Tong,  3  Vin. 
145,  pi.  28,  as  to  the  trust  of  an  advowson  in  gross. 

VOL.  I.  U 
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sicT.  III.    and  therefore,  it  has  heen  determined  to  be  equit- 
^^rastf    able  ^  and  not  l^al  assets  ^ 

are  governed 
by,  or  timi- 

u^idttiw  I*  seems  that  both  previously  to  and  since  the 
MtiS!  Statute  of  Frauds,  the  trust  of  a  term  of  years 
was  considered  as  equitable  assets  in  the  hands  of 
the  executor^;  and  the  statute  does  not  now 
make  it  legal  assets  ^  except  in  the  case  of  a  term 
of  years  attendant  upon  the  inheritance,  in  which 
case  the  term  becomes  consolidated  in  equity  with 
the  freehold  *. 

'  [But  according  to  the  case  of  Sharpe  r.  the  Earl  of  Scar- 
borough, 4  Yes.  588,  before  Lord  Loughborough,  C^  it  seenu 
that  an  equity  of  redemption  is  not  to  be  considered  as  equitable 
assets  against  h  judgment  creditor ;  a  judgment  creditor  having  a 
right  to  redeem.] 

'  Plunket  «•  Penson,  2  Atk.  290.  [Clay  v.  WUlis,  1  Bam.  & 
Cress.  364.] 

'  3  Cha.  Rep.  37,  in  Attorney-general  v.  Sands,  21  Car.  1. 
SirChas  Cox's  case,  3  P.  W. 341.  Hartwell9.ChitterB,  Amb-dOd. 

*  King  V.  Ballet,  supra.  [See  4  Yes.  541,  3  P.  W.  344,  in 
note,  1  Barn.  &  Cress.  372,  9  Bam.  &  Cress.  493.  Before  the 
Statute  of  Frauds  all  trust  estates  were  equitable  assets,  either 
real  or  personal ;  and  that  statute  converted  trust  estates  in  fee- 
simple  only  into  legal  real  estates.  By  the  act  1  Will.  4,  c47,  8.9, 
the  real  estates  of  a  trader  are  rendered  equitaUe  assets  for  the 
payment  of  his  debts,  whether  due  on  simple  oontract  or  on 
specialty ;  and  by  the  act  3  &  4  Will.  4,  c.  104,  this  provision  is 
extended  to  the  real  estates  of  all  persons,  whether  traders  or  not 
Both  heir  and  devisee  are  necessary  parties  to  a  suit  under  the 
last  mentioned  act     Brown  v.  Weatherby,  10  Sim.  125.] 

'  2  Cha.  Ca.  152,  in  Ratdiff  v.  Graves,  35  Car.  2.  This  rule, 
which  does  not  require  the  aid  of  authority  to  support  it,  was, 
however,  formerly  subject  to  controversy.  See  3  Vin.  143,  144, 
pi.  16,  20,  and  the  various  cases  collected  in  the  notes.  [1  Cro.  & 
Mee.  450.] 
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(7.)  It  is  apparent  from  the  necessity  which    sbct.  hi. 


In  what 


trusto 


produced  the  Statute  of  Frauds,  that  the  legal 

estate  vested  in  the  trustee  could  not  be  taken  in  ^^r^ 

D^i  or  nmi- 

execution  upon  a  judgment  against  the  cestuique  {^^'^^Jjjw 
trust:  but  it  seems,  that  the  lands  of  cestuique  ^^^ 
trust  were  always  held  liable  to  an  extent  for  a  ^rusu  sub- 
debt  due  to  the  king  ^   Sir  Matthew  Hale  observes,  |^'J°,^^; 
that  this  rule  was  adopted  '*  per  ewrmm  scaccarii,  *^«  ^^"• 
whidi  makes  the  law  in  such  cases  ^." 

The  statute  of  13  Eliz.  c.  4,  s.  6,  which  relates 
to  accountants  to  the  crown,  extends  to  trusts  by 
express  words ;  and  not  only  a  trust,  but  an  equity 
of  redemption  ^,  may  be  sold  under  an  extent 
issued  against  an  accountant^  by  virtue  of  the 
statute  of  the  25  Geo.  3,  c.  35,  which,  in  ordw  to 
facilitate  the  payment  of  debts  due  to  the  crown, 
authorizes  the  Court  of  Exchequer,  in  a  summary 
way,  to  direct  the  extended  lands  of  an  account- 
ant to  be  sold. 

(8.)  At  the  common  law,  a  trust  in  fee*8imple  Forrdtun 
or  in  tail,  was  not  forfeited  to  the  crown  by  the 
attainder  of  cestuique  trust  for  treason  ® ;  but  the 
statute  38  Hen.  8,  c.  20,  s.  2,  (which  extends  to  all 
manner  of  treasons  %  includes  trust  estates  \  and 
also  extends  to  an  equity  of  redemption  \ 

*  Walter  de  Chirton's  case,  Dy.  160,  a.    24  £dw.  3.   16  Vin. 
521,  K.  pi.  1,  notes.  '  Hard.  495. 

'  The  King  v.  De  la  Motte,  Forest,  162. 
'  See  Jenkins,  190.    Hardres,  495. 
'  8  Co.  Rep.  11,  a.  '  Hard.  495. 

'  Attorney-general  v.  Crofb,  4  Bro.  P.  C.  136. 

U2 
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swT.  III.       The  ground  of  this  latter  decision  is,  that  the 

^Vrlsts    Statute  of  Treasons,  above  noticed,  has  the  word 

X^!^r^  conditions  I  so,  that  if  a  mortgage  in  fee  be  made 

uJrr^ktive  subject  to  a  condition  of  re-entry,  and  the  mort- 

Mtit^       gagor  conunits  treason  before  the  day  of  payment, 

the  king,  by  the  forfeiture,  shall  have  the  benefit 

of  the  condition ;  and  if  the  estate  shall  become 

absolute  in  the  mortgagee  in  consequence  of  the 

non-payment  of  the  mortgage-money,  an  equity 

attaches  upon  the  mortgagee,  in  fii^vour  of  the 

crown  upon  the  same  principle,  that  it  would 

have  attached  in  favour  of  the  mortgagor  in  case 

he  had  not  committed  treason. 

It  is  said,  that  a  cestuique  trust  of  a  term  of 
years  forfeits  it  for  felony,  and  upon  an  outlawry 
in  a  personal  action '. 

Eqniubie         (9.)  lu  thc  Marqucss  of  Winchester's  case  *,  it  is 

eaUttei  con* 

■iderad  u  said, ''  that  although  an  use  were  an  hereditament 
coMtrocUon  ^or  thcrc  shaU  be  a  possessio  Jratris  of  it,)  yet,  by 
^riiament.  tho  general  words  of  ail  hereditaments,  an  use  was 
not  given  to  the  king  by  an  act  of  attainder."  It 
has,  however,  been  determined  in  the  modem  case 
of  Shrapnel  v.  Vernon  *,  that  an  equity  of  redemp- 
tion was  within  the  eighth  section  of  17  Geo.  3» 
c.  26  ^  which  does  not  comprise  either  the  word 

'  Earl  of  Somerset's  case,  Hob.  214.    Jenk.  190.    Hard.  490. 

*  8  Co.  2,  b.  find  see  ibid.  10,  b. 

*  2  Bro.  Ctia.  Rep.  268 ;  and  see  also  Tucker  v.  Thurstoo, 
17  Ves.  131,  Amhurst  V.  Skinner,  12  East,  268. 

'  ['*  An  act  for  registering  the  grant  of  life  annuities,  and  for 
the  better  protection  of  infants  against  such  grants.''^ 
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trust  or  condition.    In  that  case  Lord  Thurlow   snrr.ni. 
said,  ''  In  many  acts  of  parliament  an  equitable  ^^,u 
estate  is  considered  the  same  as  if  it  were  a  legal  ^^^nm^* 
estate ;  the  words,  seised  in  law  or  in  equity,  in  jj^'^j^tiy© 
the  qualification  act,  show,  that  the  word  seised  ^^ 
is  applicable  to  both."    He  adds,  *'  The  only  ques- 
tion is,  whether  the  word  seisin  will  extend  to 
being  seised  of  an  estate  in  equity,  which,  unless 
I  am  mistaken  in  point  of  law,  it  will." 

(10.)  There  may  be  a  tenant  by  the  curtesy  of  l^^^l^ 
a  trust  of  inheritance  ^  unless  the  husband  is 
excluded  by  an  express  trust  for  the  separate  use 
ot  his  wife ;  as  where  lands  were  devised  to  trus- 
tees and  their  heirs,  in  trust  for  the  separate  use 
of  the  testator^s  daughter  during  her  life,  and 
after  her  decease,  for  such  persons  to  whom  she 
should  devise  the  same ;  Lord  Hardwicke  decreed, 
that  the  husband  should  not  have  his  curtesy  \ 

(11.)  The  Statutes  of  Limitations,  32  Hen.  8,  siatatetof 
c.  2,  and  21  Jac.  1,  c  16,  expressly  extend  to    ""'*  *"*'' 
actions  and  proceedings  in  courts  of  law ;  and, 
consequently,  they  do  not  in  terms  apply  to  suits 
in  equity  ^    But,  as  the  Master  of  the  BoUs,  in 

'  Watts  V.  Ball,  1  P.  W.  108.  Chaplin  v.  Chaplin,  8  P.  W. 
234.  Casborne  v.  Scarfe,  1  Atk.  603.  [See  the  judgment  in 
this  case  stated  more  fully  in  2  Jac.  &  W.  194,  n.] 

'  Heaiie  v.  Greenbank,  3  Atk.  695,  716. 

'  [The  late  act  3  &  4  Will.  4,  c.  27,  «  for  the  limitatiou  of 
actions  and  suits  relating  to  real  property,  and  for  simplifying  the 
remedies  for  trying  the  rights  thereto,"  after  declaring  the  pe- 
riods within  which  alone  the  rights  to  real  property  shall  in  future 
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8«T.  in.    Beckford  t.  Wade  S  observeB,  "  Courts  of  equity, 
^  te!itti   ^y  t^^i"*  own  rules,  independmtly  of  any  statutes 
^X^Zt  of  limitation,  give  great  effect  to  length  of  time; 
uiiwiaL  ^d  ^^^7  ref^r  frequently  to  the  Statutes  of  limit- 
Mtitol!       ation  for  no  other  pui-pose,  than  as  fdmishing  a 
convenient  measure  for  the  length  of  time  that 
onght  to  operate  as  a  bar,  in  equity,  of  any  par- 
ticular demand." 

So  in  Llewellin  v.  Mackworth,  mentioned  in  the 
note  to  15  Yin.  125,  pi.  1,  Lord  Hardwicke  ob- 
serves, ''  The  rule  in  this  court,  that  the  Statute 
of  Limitations  does  not  bar  a  trust  estate,  holds 
only  as  between  cestuique  trust  and  trustee,  not 
between  cestuique  trust  and  trustee  on  one  side, 
and  strangers  on  the  other ;  for  that  would  be  to 
make  the  statute  of  no  force  at  all,  because  there 
is  hardly  any  estate  of  consequence  without  sudi 
trust,  and  so  the  act  would  never  take  place. 
Therefore  where  a  cestuique  trust  and  his  trustee 
are  both  out  of  possession  for  the  time  limited, 

be  enforced,  proceeds  expressly  to  enact  (sec  24),  **  That  after 
the  dlst  day  of  December  1833,  no  person  claiming  any  land  or 
rent  in  equity,  shall  bring  any  suit  to  recover  the  same,  but 
within  the  period  during  which  by  virtue  of  the  provisions  herein- 
before contained,  he  nought  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same  respectively,  if  he  had 
been  entitled  at  law  to  such  estate,  interest,  or  right,  in  or  to  the 
same  as  he  shall  claim  therein  in  equity."] 

^  17  Ves.  87,  97.  15  Ves.  496.  See  upon  this  head,  Smith, 
V.Clay,  3  Bro.  Cha.  Ca.  639,  in  note,  Amb.  645,  S.C.  [See  also 
the  observations  of  Lord  Redesdale  in  Hovenden  v.  Lord  An- 
nesley,  2  Sch.  &  Lef.  631,  Berrington  v.  Evans,  1  Yo.  &  CoL 
434.] 
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the  party  in  possession  has  a  good  bar  against   swt.iii. 
them  both  V  '^j;^ 

are  goYerned 
by,  or  limi- 

In  the  late  case  of  the  Marquess  of  Chohnon-  |*J^4*ti^e 
ddey  t?.  Lord  Clinton,  in  the  House  of  Lords  ^^ 
(2  Jacob  &  Walk.  192,)  there  is  an  important  ob- 
servation by  Lord  Redesdale ;  it  had  been  argued  wnu  of 

rigbt  and 

in  that  case,  that  the  Marquess  of  Cholmondeley  fomedoD 
might  at  law  have  had  a  writ  of  right ;  but  his 
Lordship  remarked,  that  that  was  a  writ  to  which 
particular  privileges  were  allowed,  but  that  courts 
of  equity  never  regarded  that  writ,  or  writs  of 
fonnedon,  or  others  of  the  same  nature ;  that 
they  had  always  considered  the  provision  in  the 
statute  of  James,  which  applied  to  rights  and 
titles  of  entry,  and  in  which  the  period  of  limita- 
tion  was  twenty  years,  as  that  by  which  they  were 
bound,  and  it  was  that  upon  which  they  had  con- 
stantly acted. 

'  [In  cases,  however,  between  trustee  (express)  and  cestuique 
trust,  the  Court  of  Chancery  does  not,  in  ordering  accounts,  act 
strictly  in  analogy  to  the  Statutes  of  Limitations.  Attorney- 
general  v,  the  Brewer's  Company,  1  Mer.  495.  Attorney-general 
tr.  Mayor  of  Exeter,  Jacob's  Rep.  44S.  By  the  2dth  sec.  of  the 
act  mentioned  in  the  last  note  but  one,  the  right  of  the  cestuique 
trust,  in  cases  of  express  trust,  is  not  to  be  deemed  to  have  accrued 
(i.  e.  the  period  of  limitation  is  not  to  begin  to  run  against  him) 
unto  a  conveyance  to  a  purchaser  for  a  valuable  consideration. 
A  constructive  trust  might  have  been  barred  by  long  acquiescence, 
even  as  between  the  cestuique  trust  and  the  trustee  himself,  pre- 
viously to  this  statute.  As  to  the  distinction  between  an  ex- 
press trust  and  a  constructive  trust  in  this  respect,  see  Beckford 
r.  Wade,  17  Ves.  97,  ex  parte  Hasell,  8  Yo.  &  Coll.  622,  Col- 
hird  r.  Hare,  2  Russ.  &  My.  675.  Portlock  v,  Gardner,  1  Hare, 
594.] 
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Sect.  III.  Length  of  time  and  adverse  possession  will  also, 
^m^lratu  ^y  analogy  to  the  Statutes  of  Limitation,  bar  the 
by,!!i\*mr*  equitable  owner  of  a  term  of  years  assigned  to 
ur  to,  the     attend  the  inheritance.    If  an  estate  be  purchased 

laws  relative  ^ 

MtltM^       by  A.  B.,  and  an  outstanding  term  be  assigned  to 
C.  D.,  in  trust  for  A.  B.  his  heirs  and  assignsi  and 
to  attend  the  inheritance,  the  term  is  identified 
with,  and  follows,  the  possession.     A.  B.  takes 
possession  not  as  cestuique  trust  of  the  term,  but 
as  owner  of  the  freehold  and  inheritance  of  the 
estate,  subject  to  the  term ;  and  if  the  inheritance 
or  freehold,  subject  to  the  outstanding  term  as- 
signed previously  to  the  controverted  rights  to 
attend  the  inheritance,  be  contested  between  two 
claimants,  the  question  is  tried  at  law  in  respect 
of  the  freehold,  independently  of  the  outstanding 
term ;  and  the  preliminary  step  always  has  been 
by  a  bill  in  equity  to  prevent  the  term  fit>m  being 
set  up  against,  or  in  favour  of,  either  of  the  claim- 
ants :  and  I  do  not  know  of  an  instance  in  whidi 
a  bill  under  the  above  circumstances,  has  been 
filed  against  the  trustee  of  the  term  for  the  pur- 
pose of  constituting  him  a  trustee  against  the 
person  in  possession  of  the  estate,  who  would  have 
been  the  owner  of  the  freehold  at  law,  in  case  no 
term  had  subsisted.    In  Llewellin  v.  Madkworth 
before  mentioned,  and  as  reported  by  Bamardis- 
ton,  449,  Lord  Hardwicke  observes,  "There  is 
hardly  any  ancient  family  but  there  are  long 
terms  in  the  hands  of  trustees,  and  if  strangers 
might  be  allowed  to  lay  claim  to  them  after  any 
length  of  time,  it  might  be  greatly  inconvenient* 
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The  reasoning  with  respect  to  an  estate,  sub-   swt.  ui. 
ject  to  a  tenn  assigned  to  attend  the  inheritance,  j2J|[^rti 
will  apply  to  an  estate,  subject  to  a  term  of  years,  J^^^^JI^ 
for  securing  to  a  mortgagee  a  sum  of  money,  j^^*^^ 
The  right  to  redeem  the  mortgage  will  follow  the  ^  i«8»i 
right  to  the  reversion  in  fee,  expectant  on  the 
mortgage  term ;  for  the  person  in  possession,  un- 
less precluded  by  positive  contract,  does  not  claim 
the  estate  as  cestuiquQ  trust  of  the  term,  subject 
to  the  mortgage,  but  as  owner  of  the  estate,  sub- 
ject to  the  term,  and  the  money  secured  by  it    If 
the  person  in  possession  insists  upon  his  right  to 
the  freehold  under  the  Statute  of  Limitations,  and 
if  that  right  is  established  at  law,  the  right  to 
redeem  the  mortgage  must  necessarily  follow  it. 
This  point  has  been  recently  settled  in  the  case 
of  the  Marquess  of  Cholmondeley  v.  Lord  Clinton ; 
first,  by  Sir  Thomas  Plumer  in  a  very  able  argu- 
ment \  and  afterwards  by  the  House  of  Lords  ^. 

(12.)  Where  the  legal  estate  is  vested  in  a  trus-  Non-cUim 
tee  in  fee-simple,  it  appears,  that  non-claim  on  a  ""^ 
fine  levied  by  a  stranger  having,  and  continuing 
in,  the  possession,  will  be  a  bar  to  the  original 
ceOuigue  trust.  In  Willis  v.  Shorrall,  1  Atk.  474, 
Lord  Hardwicke  says,  "No  doubt  the  rules  of 
this  court  (Chancery)  with  relation  to  fines,  have 
been  taken  from  the  rules  at  law,  and  the  effect 
is  the  same  with  regard  to  equitable  interests,  if 

'  2  Jacob  &  WaULer,  ]. 

*  Ibid.  190.     [1  Dow.  N.  S.  299.     Collard  v.  Hare,  2  Russ. 
&  My.  675.] 
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SiCT.  HI.  of  such  a  nature,  that,  turned  into  a  l^;al  interest, 
^^•to  i*  would  have  been  barred.''  So  in  Wolstant?. 
^n^  Aston,  Hard.  511,  Sir  Matthew  Hale  observes, 

i^reUHTe  *^*  *  ^®  ^^  proclamations,  according  to  liie 
^^i       4  Hen.  7,  would,  if  levied  by  a  stranger,  bar  a 

trust    This  principle  of  construction  has  been 

adopted  in  many  ca8es^ 

The  case  of  Basket  v.  Pierce  is  thus  reported, 
1  Vem.  226 :  A  man,  by  his  will,  devises  his  lands 
to  trustees  for  nmety-nine  years,  for  the  payment 
of  his  debts  and  legacies,  and  aftaiwards,  in  case 
they  should  not  act  and  take  upon  them  the  trust 
within  six  months  after  his  death,  then  he  devised 
the  said  lands  to  another  and  his  heu-s,  in  trust 
to  pay  his  debts  and  legacies,  and  afterwards  to 
A.  in  tall,  remainder  in  tail  to  B.  A.  levies  a  fine, 
and  dies  without  issue.  Five  years  pass,  and  nan- 
claim. 

The  question  was,  whether  the  fine  by  cestmque 
trust  in  tail  and  non-cfom,  should  bar  the  remain- 
der-man in  tail  ?  And  the  Jjord  Keeper  was  of 
opinion  that  it  should :  for  equitable  rights  are  as 
well  to  be  barred  hj  fines,  as  actions  and  titles  at 
law. 

It  appears,  however,  that  the  point  was  not 

*  SeeThynne  v.Cary,  Sir  WiUiam  Jones,  416,  Giffonfscase, 
1  Freem.  311,  Clifford  v.  Ashly,  1  Cha.  Ca.  268,  Salisbury  v. 
Bagot,  1  Cha.  Ca.  278,  2  Swanst  603,  from  Lord  Nottiogfaam's 
manuscripts.    Stapleton  v.  Sherrard,  2  Vem.  212. 


to  Itgu. 
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expressly  detennined ;  although  the  opfaiion  of  skt.iii. 
the  Lord  Keeper  has  heen  consideFed  as  an  autho-  ^^J]*]!!^ 
rily  m  subsequent  cases.    See  1  Eq.  Abr.  256,  and  J^^^JS^ 
9  Mod.  144.    In  the  latter,  the  case  is  cited  in  the  J^L**"!??-! 
foliowinc:  manner:    ''  The  testator  devised  his 
lands  to  trustees  for  ninety-nine  years  for  the 
payment  of  his  debts ;  and  if  they  did  not  act, 
then  he  devised  the  lands  to  J.  S.  and  his  heirs,  in 
trust  to  pay  his  debts ;  and  afterwards  to  A.  B.  jin 
tail,  remainder  in  tail  to  E.  6.    Afterwards  A.  B., 
who  W4S  the  cestuique  trust  in  tail,  levied  a  fine, 
and  died  without  issue,  and  five  years  passed 
without  any  daun ;  it  was  decreed,  that  this  fine 
and  non-claim  barred  the  remainder-man  in  tail, 
for  equitable  rights  are  bound  by  fines,  as  well  as 
actions  and  titles  at  law ;  and  though  it  was  in- 
sisted for  the  plaintiff  in  that  case,  that  the  title 
of  the  remainder-man  was  not  yet  conunenced, 
because  the  debts  were  not  paid,  and  that  the 
term  for  ninety-nine  years  was  subsisting;  and 
that  the  entire  estate  at  law  being  in  the  trustee, 
he  ought  to  have  entered ;  and  that  it  was  against 
equity  for  him  to  suffer  the  cestuique  trust  to  be 
barred  by  a  fine  and  non-claim  through  his  de- 
&ult,  yet  the  court  was  still  of  opinion  that  the 
plaintiff  was  barred." 

Notwithstanding  the  opinion  of  the  Lord  Keeper 
in  the  case  above-mentioned,  there  seems  at  pre- 
sent to  be  a  diversity  of  opinion  upon  the  ques- 
tion, whether  non-claim  upon  a  fine  levied  by  c^- 
hiique  trust  for  life  or  in  tail,  can  have  any  effect 
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skt.  ui.   upon  the  equitable  remainder ;  it  being  contended, 

^^.^   that  a  fine  by  a  legal  tenant  for  life  or  in  tail  has 

h^VrJ^^  eflTect  upon  the  remainder,  in  consequence  of  its 

i^^utiTO  displacing  or  discontinuing  such  remainder,  and 

to  j^       that  a  fine  upon  an  equitable  estate  can  have  no 

such  operation.    It  is  aigued,  that  there  is  no 

similarity  of  operation  in  a  fine  acting  on  the  legal 

estate  for  life  or  in  tail,  and  a  fine  acting  upon  an 

equitable  estate  to  the  same  extent.    But  I  know 

of  no  case,  where  the  operation  of  fines  at  law 

and  in  equity  is  similar.    The  fine  of  an  equitable 

tenant  for  life  is  absolutely  void  at  law ;  and  then 

how  can  it  bear  any  similarity  of  operation  in 

equity? 

It  appears  to  me  that  the  system  of  equity, 
with  respect  to  the  construction  of  fines,  is  raised, 
not  from  any  similarity  of  operation  in  fines  at 
law  and  in  equity,  but  as  a  rule  of  convenience, 
with  a  view  to  make  the  systems  of  law  and 
equity  as  analogous,  as  the  nature  of  the  subjects 
will  allow.  It  is  a  system  grounded  on  analogy, 
and  not  on  similarity  of  operation.  To  illustrate 
this  it  may  be  said,  that  if  A.  an  equitable  tenant 
for  life  in  possession,  levy  a  fine  and  die,  and  five 
years'  non-claim  pass,  the  Court  of  Chancery 
would  consider  the  person  in  remainder  baired, 
because  the  fine  would  have  had  that  operation, 
if  levied  by  tenant  for  life  in  possession  of  the 
legal  estate ;  but  if  an  equitable  estate  be  settled 
upon  A.  for  life,  with  remainder  to  B.  for  life,  with 
remainder  to  C.  in  fee ;  and  if  B.  the  tenant  in 
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remainder  should  levy  a  fine,  and  five  years'  non-  skt.  in. 

claim  should  pass  after  the  deaths  of  A.  and  B.,  ^  ^^« 

^  cases  tniBts 

the  claim  of  C.  would  not  be  barred ;  because  the  •«  governed 

by,  or  umi- 

fine  would  not  have  barred,  if  levied  by  a  tenant  ]» to,  the 

for  life  in  remainder  of  the  l^;al  estate.  to  legai 


estates. 


The  construction,  that  a  fine  by  an  equitable 
tenant  for  life  does  not  create  a  forfeiture,  is  an 
exception  to  a  general  rule,  springing  from  an 
obvious  principle  of  justice.  Forfeitures  are  not 
&roured,  either  at  law  or  in  equity ;  and  as  an 
eqnitable  fine  is  a  mere  creature  of  Chancery, 
having  no  operation  at  all  beyond  what  it  receives 
from  that  court,  with  a  view  to  make  the  rules  of 
law  and  equity  analogous,  it  would  be  a  narrow 
view  of  the  subject,  which,  in  order  to  preserve 
the  analogy,  should  extend  it  to  a  forfeiture,  which 
the  fine  could  not  in  fact  create. 

IV.  But  the  rule,  that  equity  follows  the  law,   skt.  iv. 
has  its  exceptions;  and  in  some  instances  the  Jj^^^, 
peculiarity  of  trusts  bears  no  analogy  to  the  sys-  ^^^ 
tern  of  property  at  common  law. 

(1.)  Although  the  trust  of  an  estate  of  inherit-  Dower, 
ance  is  subject  to  curtesy,  it  is  not  to  dower^    It 

'  Colt  V.  Colt,  1  Cha.  Rep.  254.  Bottomley  «.  Fairfax,  Prec. 
Cba.  336.  Godwin  v.  Winsmore,  2  Atk.  525.  Dixon  v.  Saville, 
1  Bro.  326. 

[The  trost  of  an  estate  of  inheritance  is  now  snbject  to  dower 
in  equity.  By  the  act  3  &  4  Will.  4,  c.  105,  s.2,  it  is  enacted, 
**  That  when  a  husband  shall  die,  beneficially  entitled  to  any 
land  for  an  interest  which  shall  not  entitle  his  widow  to  dower  out 
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8mt.  IV.  must  be  admitted,  that  liiere  is  an  apparent  incon- 
I^^mu  sistency  in  tUs  distinction,  bnt  it  was  adopted 
fi^^^tet.  ^™  motives  of  convenience,  and  not  from  prin- 
ciple. Purchasers  by  the  advice  of  conveyancers, 
who  had  formed  their  opinion  upon  trusts  from 
the  ancient  use,  having  taken  their  conveyances 
in  the  names  of  trustees  for  the  purpose  of  bar- 
ring dower,  the  courts  of  equity  protected  the 
purchaser  at  the  expense  of  the  wife's  equitable 
rights 

Escheat.  (2.)   Thc   trust    of   an    inheritance   will  not 

escheat  to  the  lord  upon  the  attainder  of 
cestuique   trust   for  felony  ^   or    for    want  of 

of  the  same  at  law ;  and  such  interest,  whether  whoOy  equitable, 
or  partly  legal  and  partly  equitable,  shaU  be  an  estate  of  inherit- 
ance in  possession,  or  equal  to  an  estate  of  inheritance  in  posses- 
sion (other  than  an  estate  in  joint-tenancy),  then  his  widow  shall 
be  entitled,  in  equity,  to  dower  out  of  the  same  land ;"  bat  the 
act  does  not  extend  to  any  widow  who  was  married  on  or  before 
the  1st  January  1834.  Previously  to  this  act,  there  might  have 
been  an  union  of  the  entire  legal  and  equitable  fee  in  the  husband 
so  imperfect,  as  not  to  entitle  his  widow  to  dower.  Knight  «• 
Frampton,  4  Beav.  10.] 

'  See  1  Wm.  Bhick.  184. 

*  [But  it  has  been  already  observed  (page  291,  ante,)  that  it 
is  forfeitable  for  high  treason. 

In  reference  to  this  subject,  it  should  always  be  borne  in  mind, 
that  there  is  a  most  important  difference  between  forfeiture  and 
escheat^-^e  first  being  a  penalty  of  which  the  crown  is  entitled 
to  take  advantage,  the  second  being  a  consequence  of  tenure 
only. 

Lands  may  be  forfeited  for  high  treason,  and  also  for  petty 
treason,  felony,  and  some  few  misdemeanors ;  but  it  is  for  high 
treason  only  that  the  forfeiture  extends  to  the  inheritance  of  the 
offender.    In  petty  treason  and  felony,  and  in  those  few  misde- 
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fflemon  for  which  forfdtare  of  lands  is  the  penalty,  the  for-     Sbct.  IV. 

fdtvre  is  only  partial,  and  does  not  affect  the  inheritance,  even  in  In  wUt 

the  case  of  a  tenant  in  fee-sim]rfe ;  except  that  in  the  latter  in-  ^^^^^  ^^^ 

iteoee,  the  lands  are,  for  petty  treason  and  felony,  forfeited  to  J^  estates. 

the  erown  for  a  year  and  a  day  after  the  death  of  the  offender. 

i  Hale's  P.  C.  360.      In  no  case,  however,  does  the  forfeiture 

vert  in  the  crown  as  a  consequence  of  tenure.     In  the  case  of 

liigh  treason,  it  is  given  to  the  crown  by  express  enactment,  and 

neither  flows  to  it  as  part  of  its  prerogative,  nor  attaches  to  it  in 

aoy  diape  as  one  of  the  fraits  of  tenure ;  and  in  the  case  of  petty 

treason  and  the  other  offences  referred  to,  it  belongs  to  the  lung 

by  ▼xrtne  of  his  prerogative  merely,  and  without  any  reference  to 

the  principles  of  feudal  tenure. 

The  doctrine  of  escheat,  on  the  other  hand,  is  altogether 
founded  on  feudal  principles.  It  is  a  result  of  the  theory  that 
there  must  always  be  a  tenant  to  the  lord ;  and,  accordingly, 
when  the  tenancy  becomes  vacant,  the  land  escheats,  or  reverts 
to  the  lord,  who  is  supposed  originally  to  have  granted  the  land. 
Now  the  tenancy  can  only  become  vacant  on  the  death,  without 
heirs,  or  the  attainder,  and  consequent  corruption  of  blood,  of 
the  tenant ;  and  in  those  cases  only  does  the  law  of  escheat  apply. 
It  does  not  apply  in  the  case  of  an  estate  for  life,  because  during 
the  life  of  the  tenant  for  life  the  tenancy  b  full ;  nor  does  it  apply 
to  an  estate  in  tail  with  remainder  to  another,  because  on  the 
death  without  heirs»  or  attainder,  of  the  tenant  in  tail,  the  re- 
mainder-man becomes  entitled  to  his  formedon,  (Fitz.  Nat.  Brev. 
144,  a.  page  387),  and  thereupon  enters  and  fills  up  the  vacancy. 
It,  in  fact,  applies  only  to  the  case  of  a  tenant  in  fee-simple,  or 
of  a  tenant  in  tail  with  remainder  to  himself  in  fee. 

Let  us  now  see  what  appears  to  be  the  result  of  the  above 
principles^  as  applied  to  uses  and  trusts : — and  first,  with  respect 
to  the  estate  of  cestuique  use  before  the  Statute  of  Uses,  and  of 
oestuiqne  trust  at  the  present  day. 

Before  the  reign  of  Hen.  8,  cestuique  use  of  an  estate  of 
hiberitance  did  not  forfeit  his  interest  for  high  treason,  nor  did  it 
escheat  upon  his  attainder  for  felony  committed  by  him  (66,  ante).. 
In  the  hands  of  the  feoffee  to  uses,  however,  the  land  was  subject 
to  both  those  disabilities  (67,  ante).  The  26  Hen.  8,  c  Id,  made 
the  estate  of  cestuique  use  forfeitable  for  high  treason ;  but  that 
statute  did  not  extend  to  petty  treason  or  felony.  After  the 
Statute  of  Uses,  27  Hen*  8,  c.  10  (one  of  the  reasons  for  making 
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8wT.  IV.     which  is  recited  to  be  the  loss  occasioned  to  the  king  and  lords  of 
In  what         the  tenure  of  their  rights  of  attainder  and  escheat  by  the  inven- 
?flbl  ft!r^     tion  of  uses),  the  land  became  subjecti>Oth  to  the  forfeiture  and 
legal  MtetM.  escheat  of  the  cestuique  use  as  the  legal  owner ;  while  the  treason 
or  felony  of  the  feoffee  to  uses,  who  was  then  considered  to  have 
no  estate  whatever  in  the  land,  no  longer  affected  it    The  ces- 
tuique use,  however,  might  be  a  trustee ;  and  in  that  case  much 
the  same  questions,  as  to  forfeiture  and  escheat,  arose  with  respect 
to  the  estates  of  the  cestuique  trust  and  his  trustee,  as  before 
existed  with  respect  to  those  of  cestuique  use  and  his  feoffee  to 
uses. 

Accordingly  we  find  that  as  uses  of  inheritance  were  not  for- 
feitable at  common  law,  either  for  treason  or  felony,  so  neither 
were  trusts,  which  in  a  manner  succeeded  to  them ;  but  that  after 
the  statute  26  Hen.  6,  c.  13,  was  passed  for  the  purpose  of 
making  uses  amenable  to  forfeiture  for  high  treason,  it  was  bdd 
that  trusts,  as  within  the  equity  of  that  statute  and  of  the  sub- 
sequent statute  of  the  33  Hen.  8,  c.  20,  s.  2,  were  also  forfeitable 
for  high  treason.  Hardres,  495.  Burgess  tf.Wheate,  1 W.  Black. 
123.  Hale's  P.  C.  248,  et  seq.  Trusts  of  inheritance,  however, 
like  uses  before  the  statute,  continued  free  from  escheat  upon 
attainder  for  petty  treason  or  felony ;  and  they  are  equally  free 
from  escheat  for  want  of  heirs. 

Upon  considering  the  principles  on  which  the  doctrine  of 
escheat  is  founded,  the  reason  is  at  once  apparent,  why  trusts  of 
inheritance  do  not  come  within  its  operation.  It  is  simply  this, 
that  the  attainder  or  death  without  heirs  of  the  cestuique  trust, 
does  not  create  a  vacancy  in  the  tenure ;  because  the  cestuique 
use,  or  trustee,  still  remains  tenant  to  the  lord.  The  conse- 
quence, however,  of  either  of  the  above  disabilities  on  the  part 
of  the  cestuique  trust  is,  that  the  trust  fails ;  not,  indeed,  in  the 
way  of  escheat,  but  from  the  want  of  any  person  entitled  to 
inherit  the  trust,  or  to  sue  out  a  subpoena  to  compel  the  perform- 
ance of  it  For  as,  from  the  moment  of  attainder,  the  penoo 
attainted  is  considered  dead  in  the  eye  of  the  law,  and  his  blood 
is  corrupted  so  that  he  cannot  transmit  an  inheritance  to  hii 
descendants,  it  is  clear  that  neither  in  that  case,  nor  still  more  in 
the  case  of  a  natural  dying  without  heirs,  can  there  be  any  person 
entitled  either  as  the  living  object  of  the  trust,  or  as  dainung  by 
inheritance  through  him  to  demand  the  benefit  of  the  trust 
Although  a  trust  of  inheritance  is  not  liable  to  escheat,  yet  we 
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have  8660  that  in  the  case  of  high  treason  it  becomes  the  subject     Snrr.  IV. 
of  forfeitare.     On  the  attainder  of  cestuique  trust  for  high  trea*  In  what 
000,  the  trust  does  not  determine,  as  in  the  case  of  attainder  for  f:^  V"'^ 

'  differ  from 

Other  felonies,  but,  by  operation  of  the  statute-law,  becomes  leg«l  etutei. 
vested  in  the  crown.    It  still  remains  as  a  trust,  but  the  crown  is 
sohstituted  in  lieu  of  the  cestuique  trust,  and  entitled  to  insist  on 
the  dae  execution  of  the  trust  for  its  own  benefit 

The  trust  of  a  term  is  forfeited  both  for  treason  and  felony, 
because  a  term  is  personal  chattels,  and  the  king  is  entitled  by 
htf  prerogative  to  the  goods  and  chattels  of  traitors  and  felons ; 
bat  if  a  term  be  limited  to  attend  the  inheritance  in  trust,  it  will 
or  will  not  be  subject  to  forfeiture  or  escheat,  according  as  the 
inheritance  itself  may  or  may  not  be  so  subject  Hardres,  466. 
Thunton  v.  Attorney-general,  1  Vern.  340.  1  Hale's  P.  C.  250. 
Sandys'  case,  Hardres,  488. 

With  respect  to  the  estate  of  cestuique  trust,  after  the  passing 

of  the  Statute  of  Uses,  it  was  liable  to  all  the  dbabillties  to 

which  the  estate  of  feoffee  to  uses  was  subject  before  that  statute. 

Cestuique  use  might  be  a  trustee  only,  and  have  no  beneficial 

interest  in  the  land ;  yet  as  long  as  he  continued  to  hold  the  legal 

estate  of  inheritance  the  land  was,  in  his  hands,  subject  to  all  the 

consequences  of  a  legal  tenancy.    It  was  subject  to  forfeiture  if 

be  was  guflty  of  high  treason ;  and  on  his  attainder,  or  death 

without  heirs,  it  escheated  or  reverted  to  the  lord.    In  the  mean 

time  the  cestuique  trust  was,  by  no  crime  or  default  of  his  own, 

deprived  of  his  beneficial  estate ;  for  although  the  point  had  been 

disputed,  the  general  understanding  of  late  years  seemed  to  be, 

that  in  such  a  case  the  king  or  lord  would  hold  the  land  discharged 

of  the  trusts.     Gilb.  on  Uses,  Sugd.  ed.  17,  n.  10.     See  also 

Attorney-General  o.  the  Duke  of  Leeds,  2  Mylne  &  Keen,  3434 

This  great  injustice  was,  in  some  degree,  remedied  as  to  the 

crown  by  the  40  Geo*  3,  c.  88,  and  various  subsequent  acts, 

enabling  the  crown  to  direct  the  execution  of  any  trusts  affecting 

lands  escheated  or  forfeited  to  lus  majesty ;  but  it  continued  as 

to  all  cases  of  escheat  and  forfeiture  to  private  lords.     And  when 

it  is  recollected  that  copyholds  did  not  vest  in  the  crown  by 

escheat  or  forfeiture,  but  in  such  cases  belonged  to  the  lord  of  the 

manor,  even  as  it  seems  in  the  instance  of  high  treason  (Lord 

Comwallis's  case,  2  Ventr.  38),  the  remedy  given  by  the  above 

acts  was  very  defective.  The  late  statutes,  however,  of  1 1  Geo.  4  & 

I  WilL  4,  c.  60,  and  4  &  5  Will.  4,  c.  23,  seem  to  have  provided 

VOL.  I.  X 
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Sbct.  IY.    altogether  agaiast  the  iojurioua  oonseqaenees  of  escheat,  or  for- 
In  what        feiture,  foy  a  trustee. 

diflfor  fi^        ^7  ^^  fonner  of  those  statutes,  entitled,  «"  An  Act  for  amead- 
1^  eitatei.  ing  the  Laws  respecting  Conveyances  and  Transfers  of  EstBtes 
and  Funds  vested  in  Trustees  and  Mortgagees,  and  for  eoahlii^ 
Courts  of  Equity  to  give  effect  to  their  Decrees  and  Orders  in 
certain  cases ;"  the  Court  of  Chancery  is  empowered,  on  the 
petition  of  the  person  beneficially  entitled,  to  convey,  assign,  and 
transfer  land,  as  well  freehold  as  leasehold,  and  stock,  the  trustees 
whereof  may  be  out  of  the  jurisdiction,  or  it  may  be  unoeitaia 
whether  they  may  be  alive,  or  who  may  be  the  heir,  to  such  per- 
son, and  in  such  manner  as  the  said  court  shall  think  proper. 
And  by  the  latter  of  those  statutes,  which  is  entitled,  '^  An  Act 
for  the  amendment  of  the  Law  relative  to  the  Escheat  and  For- 
feiture of  Real  and  Personal  Property  holden  in  trust,"  it  is 
enacted  (sec.  2),  that  when  '*  any  person  seised  of  any  land  upon 
any  trust  or  by  way  of  mortgage,  dies  witiiout  an  heir>  it  shall  be 
lawful  for  the  Court  of  Chancery  to  appoint  a  person  to  convey 
auch  land  in  like  manner  as  b  provided  by  the  act  of  the  eleventh 
year  of  king  Geo.  4,  and  the  first  year  of  his  present  mi^y, 
intituled,  *  An  Act  for  amending  the  Laws  respecting  Convey- 
ances  and  Transfers  of  Estates  and  Funds  vested  in  Trustees  and 
Mor^agees,  and  for  enabling  Courts  of  Equity  to  give  efieet  to 
their  Decrees  and  Orders  in  certain  cases,*  in  case  such  trustee 
or  mortgagee  had  left  an  hnr,  and  it  was  not  known  who  was 
such  h«r ;  and  such  conveyance  shall  be  as  effectual  as  if  there 
was  such  heir."     And  it  is  further  enacted  (see.  3),  "  That 
no  land,  chattels,  or  stock  vested  in  any  person  upoD  any  trust, 
or  by  way  of  mortgage,  or  any  profits  thereof,  shall  escheat  or  be 
forfeited  to  his  nugesty,  his  heirs,  or  successors,  or  to  any  corpo- 
ration, lord  of  a  manor,  or  other  person,  by  reason  of  the  attainder 
or  conviction  for  any  offence  of  such  trustee  or  mortgagee,  bat 
shall  remain  in  such  trustee  or  mortgagee,  or  survive  to  his  co- 
trustee, or  descend  or  vest  in  his  representative,  as  if  no  vaxk 
attainder  or  conviction  had  taken  place."     And  after  redting 
(sec  6),  that   "  it  is  expedient  to  relieve  persona   beneficiaUy 
entitled  to  real  or  personal  property,  which  has  already  escheated 
or  become  forfeited  to  his  majesty,  to  corporations,  to  lords  of 
manors,  or  others,  by  any  of  the  means  aforesaid  ;'*  it  is  there* 
fore  enacted^  "  That  in  all  cases  where,  before  the  passing  of 
this  act,  any  person  possessed  of  or  entitled  to  any  land,  chat* 
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tela,  or  stock,  or  any  right  to  or  interest  in  any  land,  chattels,  or    Stct.  IY. 
stock,  as  a  trustee  thereof,  either  in  whole  or  in  part,  or  jointly  In  wbtt 
with  some  other  trustee  or  trustees,  shall  have  died  without  an  ^^^^[^ 
iieir,  or  shall  have  been  convicted  of  any  offence,  whereby  the  1^  ettatei. 
laid  land,  chattels,  or  stock,  or  any  of  them,  have  escheated  or 
been  forfeited,  or  have  become  subject  to  any  escheat  or  forfeiture; 
then  and  in  every  such  case  the  said  land,  chattels,  or  stock,  or 
the  right  thereto  or  interest  therein,  which  hath  escheated  or  been 
forfeited,  or  become  subject  to  escheat  or  forfeiture  by  reason 
thereof,  shall  be  subject  to  the  order,  control  and  disposition  of 
the  Court  of  Chancery  for  the  use  of  the  party  beneficially 
interested  therein,  in  such  manner  and  subject  in  all  respects  to 
sach  rights  and  incidents,  and  to  such  orders  and  regulations  of 
the  said  court,  under  the  provisions  of  the  said  act  of  the  eleventh 
year  of  king  George  the  Fourth,  and  of  the  first  year  of  his  pre- 
sent nuyesty,  as  if  such  person  so  dead  without  an  heir,  or  so 
convicted  as  aforesaid,  were  out  of  the  jurisdiction  of  or  not 
amenable  to  the  process  of  the  said  court  without  having  been 
•0  convicted :  provided  always,  that  nothing  in  this  clause  con- 
tuned  shall  extend  to  any  land,  chattels,  or  stock,  now  vested  in 
ftoy  person  by  virtue  of  any  grant  thereof  made  subsequently  to 
the  tone  when  such  escheat  or  forfeiture  first  occurred ;  or  to 
any  land,  chattels,  or  stock,  which  more  than  twenty  years  prior 
to  the  passing  of  this  act  shall  have  been  actually  vested  in  pos- 
session, or  reduced  into  possession  by  the  party  entitled  thereto 
by  vurtae  of  any  such  escheat  or  forfeiture/' 

According  to  the  present  law,  therefore,  it  would  seem,  that 
neither  by  the  death  without  heirs,  nor  by  the  attainder  of  the 
trustee,  is  the  beneficial  interest  lost  to  the  cestuique  trust     If 
the  trustee  die  without  heirs,  the  Court  of  Chancery  may,  on  the 
petition  of  the  person  beneficially  interest^,  make  such  convey- 
ance or  assignment  of  the  trust  property  as  it  may  think  fit  to 
make  for  his  benefit;    and  if  the  trustee  be  convicted  and 
attainted,  his  attainder  will  not  in  future  work  a  forfeiture  of  the 
trust  property.     The  act  of  4  &  5  Will.  4,  c.2d,  is  even  retro- 
spective, and  applies  (with  certain  limitations)  to  cases  where  the 
trustee  may  have  died  without  heirs,  or  been  attainted  previously 
to  the  passiDg  of  the  act ;  and  both  the  acts  include  real  and  per- 
sonal property. 

Besides  escheat  and  forfeiture,  however,  there  is  the  disability 
arisiog  from  the  party  being  an  alien ;  and  this  disability,  which 

x2 
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Skjt,  it.    heirs  * ;  because  upon  the  attainder  or  death  the 
^"*  ^*SLtt   trust  is  absolutely  determined. 


In  King  and  Holland,  cited  in  Hard.  436,  and 

applies  both  to  freehold  and  copyhold  property,  and  generally 
speaking  to  leaseholds  (See  Co.  Litt.  2,  6),  is  not  provided  for 
either  in  the  1  Will.  4,  c.  60,  or  the  4  &  5  Will  4,  c.  23. 

If  the  alien  be  a  trustee,  and  the  lands  which  are  subject  to 
the  trust  be  freehold,  the  crown  will,  doubtless,  be  entitled  to 
take  possession  of  them,  and  may,  under  the  stat.  47  Geo.  3, 
Stat  2,  c.  24,  direct  the  execution  of  the  trusts.     So  with  respect 
to  those  leaseholds  which  upon  office  found  the  king  shall  have. 
But  there  may  be  a  question  as  to  the  right  of  the  crown  to 
seize  where  the  trust  estate  is  copyhold,  for  the  king  cannot  hold 
of  a  private  lord,  nor  do  suit  and  service  as  a   copyholder. 
2  Siderf.  82.     Co.  Litt.  1,  6.    Dyer,  2,  b.  pi.  8,  in  marg.     It 
is  apprehended,  however,  that  the  right  of  the  crown  extends  to 
all  lands  held  by  an  alien,  whether  of  copyhold  or  any  other 
tenure ;  and  it  is  accordingly  said  in  Calvin's  case,  7  Co.  25,  a. 
"  that  when  an  alien  bom  purchaseth  any  lands,  the  king  only 
shall  have  them,  though  they  be  holden  of  a  subject :  in  such 
case  the  subject  loseth  his  seignory.*'     This  might,  do  doubt,  he 
a  great  hardship  on  the  lord,  by  occasioning  him  the  loss  of  hb 
fines  and  other  fruits  of  tenure,  although  the  admittance  of  the 
tenant  was  made  in  ignorance  of  his  being  an  alien ;  but  there 
seems  no  reason  why  this  injustice  should  not  be  remedied  hy 
the  crown  nominating  some  person  to  be  admitted  as  legal  tenant 
to  the  lord  to  pay  the  fines  and  perform  the  services  due  from 
the  tenant,  and  to  be  answerable  to  the  crown  at  the  same  time 
for  the  profits. 

If  the  alien  be  cestuique  trust,  and  the  trust  estate  be  freehoki, 
there  seems  no  doubt  but  that  the  trust  is  forfeited  to  the  king. 
For  several  cases  and  observations  on  that  point,  and  also  on  the 
case  where  the  alien  is  cestuique  trust,  and  the  trust  estate  is  copy- 
hold, see  note  ( 1 )  in  next  page.  With  respect  to  leaseholds,  it 
would  seem  that  the  king  would  be  entitled  to  the  trust  declared 
for  the  benefit  of  an  alien,  in  all  those  cases  in  which  the  crown 
would  be  entitled  to  seize  if  the  legal  estate  were  in  the  alien.] 

'  Burgess  v.  Wheate,  1  Wm.  Black.  123.  Sapdys*  case,  Hai%i. 
408. 
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reported  in  Alleyne,  14,  the  case  was,  that  Holland   smt.  iv. 
had  pcorchased  a  copyhold  estate  in  fee,  in  trust  ^  trntis 
for  an  alien;   and  upon  office  found,  the  king  f^^J^ 
seized,  to  have  the  profits  answered  to  him ;  and 
fer  car.  the  trust  was  not  forfeited,  and  an  amo- 
Teas  manum  was  granted  ^    The  reason  for  the 

'  [There  is  reason  to  believe  that  the  decision  in  King  and 
Holland  is  not,  in  the  place  referred  to,  correctly  cited  by 
Hardres. 

Hardres  says  (page  436),  speaking  of  the  King  and  Holland, 
''The  case  was,  Holland  had  purchased  a  copyhold  in  fee  in 
tmst  for  an  alien ;  and  upon  office  found,  the  king  seized  to  have 
profits  answered  to  him*  And  per  cur.  it  was  not  seizable ;  nor 
was  the  trost  forfeited  to  the  king.  And  an  amovecbs  manum 
was  gnmted.     Trin.  23  Car." 

lo  the  Attorney-General  «.  Sir  Geo.  Sands,  reported  by 
Hardres,  page  495,  the  case  of  King  and  Holland  is  cited,  and 
Haie,  Chief  Baron,  is  made  to  say,  ^'  I  hold  that  such  a  trust  in 
an  alien  is  forfeitable,  and  will  belong  to  the  king,  as  it  was  held 
in  Tr.  23  Car.  in  Holland's  case ;  and  the  reason  is,  because  an 
alien  has  no  capacity  to  purchase  for  the  benefit  of  any  other 
bat  of  the  king.  And  it  would  be  otherwise  inconvenient  that 
aliens  should  receive  the  profits  of  land  to  their  own  use,  and 
the  mischief  would  be  the  same  as  if  aliens  purchased  the  land 
themselves ;  but  in  that  case  the  king  is  entitled  to  the  profits 
only;  the  land  itself  is  notfoffeited  to  Atm."  It  will  be  perceived 
that,  according  to  Chief  Baron  Hale's  statement  (reported  by 
Hardres  himself)  of  the  above  case  of  King  and  Holland,  the 
dedsion  in  it  was,  that  the  trust  was  forfeited  to  the  king,  a 
decision  directly  the  reverse  of  Hardres'  report 

So  also  it  appears  from  the  mention  of  the  same  case  of  King 
and  Holland  in  3  Rep.  in  Ch.  35,  that  the  trust  was  held 
ibrfdted  to  the  king.  The  case  is  thus  cited ;  "  An  alien 
oestoique  trust  of  an  estate :  the  trust  belongs  to  the  king ;  and 
the  Chief  Baron  said  it  was  the  opinion  of  the  Judges  in 
Hdland's  case,  Trin.  23  Car.  1,  where  the  Chief  Baron  was  of 
counsel ;  for  an  alien  hath  no  capacity  to  purchase  but  for  the 
king's  use." 
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8ccT.iv.    decision  is  stated  to  be,  that  the  lord  would 
'"^'mitte   otherwise  be  prejudiced  by  losing  his  services 


diuiBr  froni 


legid  estotd.  and  fines. 


In  AUeyny  page  16,  the  King  and  Holland  is  thus  mentioDed. 
*'  And  this  term  the  Court  took  an  exception  to  the  oommissioo, 
which  was  only  to  enquire  what  lands,  etc^  the  alien  had,  but  no 
capias  in  mantu  in  it :  and  therefore  it  was  resolved  that  the 
seizure  was  unduly  made,  and  therefore  they  did  not  declare  their 
opinion  upon  the  matter  in  law.**    (The  questions  in  law  were, 
1.  If  the  king  should  have  the  trust     2.  If  by  virtue  of  that  he 
might  seize  the  land.    8.  If  the  case  differed  because  oopylu^d.) 
**  But  Baoon  said,  that  an  alien  at  the  common  law  could  do! 
compel  the  feoffees  to  execute  a  use ;  and  Roll  said,  that  though 
the  king  should  have  the  use,  yet  he  could  not  seize  the  hmd 
itself  by  law,  but  by  equity  he  might  have  a  decree  for  the  land, 
and  so  was  Sir  John  Dach's  case."     **  And  Hales  sud,  that 
19  Jac,  in  Sir  John  Dach's  case  in  Scaccar.,  to  whom  the  king 
granted  a  term  to  the  use  of  the  lord  who  was  attainted  for 
felony;  upon  great  deliberation  with  all  the  Judges,  it  was 
resolved,  and  accordingly  decreed,  that  the  trust  should  be  foi^ 
feited  to  the  king,  and  the  interest  of  Sir  John  also." 

In  1  Roll.  Ab.  194,  which  appears  to  cite  the  above  case  of 
the  King  and  Holland,  it  is  stated  <<  to  have  been  admitted  that 
the  trust  should  be  given  to  the  king,  yet  the  king  should 
not  have  the  possession  by  force  of  the  inquisition,  but  should 
sue  to  have  the  trust  executed  in  the  Court  of  Chancery."  And 
Chief  Baron  Comyn  in  his  Digest,  tit  Alien,  c  2,  says,  "  If  ao 
alien  purchase  a  copyhold  in  the  name  of  A.,  in  trust  for  him  and 
his  heirs,  the  king  shall  have  the  trust."  He  cites  1  RolL  Ab. 
194,  but  adds  a  qutere* 

Upon  the  whole,  it  seems  dear  that  the  report  of  the  ease  of 
the  King  and  Holland,  in  page  36  of  Hardres,  is  incorrect,  so 
far  as  relates  to  the  decision  that  the  trust  was  not  forfeited  to  the 
king.  On  the  contrary,  it  appears  to  have  been  considered  on 
all  hands  to  be  forfeited.  But  the  remedy  which  the  king  took 
in  that  case  was  wrong ;  for  instead  of  sueing  in  Chancery  to 
obtain  the  benefit  of  the  trust,  he  seized  upon  the  land  itself, 
which  was  in  the  possession,  not  of  the  alien,  but  of  a  trustee; 
and  there  was,  moreover,  the  objection  in  that  case,  that  the 
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In  the  case  of  outlawry  in  personal  actions,  the   skt.  iv. 
kisg  is  at  law  entitled  to  the  rents  and  profits  of  ^  tratta 

differ  from 
legd  cstatet.' 

king  oooM  not  hold  the  land  as  tenant  of  the  manor,  or  do  suit 
and  senrice  as  a  copyholder. 

It  18,  perhaps,  this  latter  circumstance  which  has  occasioned  a 
doubt  existing  to  some  extent  in  the  profession  whether  it  is  the  king 
or  the  lord  who  is  entitled  to  the  benefit  of  a  trust  of  copyholds 
declared  for  an  alien.     That  the  alien  himself  is  not  entitled  to  it 
seems  to  be  admitted ;  but  the  other  point  is  not  considered  so  clear. 
It  is  impossible,  however,  to  read  the  different  cases  on  this  subject 
without  feeling  that  the  whole  course  of  reasoning  is  in  favour 
of  the  king.     Why  does  any  disability  exist  on  the  part  of  an 
alien,  hot  for  reasons  of  state  policy  ?  And  who  shall  take  advan- 
tage of  such  disability,  but  the  king,  by  reason  of  his  preroga- 
tive?   What  interest  has  the  lord  of  the  manor  in  the  subject 
that  can  interfere  with  the  prerogative?     The  trustee  is  the 
tenant  to  the  lord,  and  is  answerable  to  him  for  his  rents  and 
services;  and  the  tenancy  being  duly  filled,  the  lord  seems  to 
have  no  further  interest  in  the  matter.    It  must  be  remembered, 
also,  that  the  disability  of  an  alien  to  hold  land  is  not  in  the 
nature  of  a  forfeiture,  and  that  he  may  hold  against  every  one 
but  the  king.   1  Beav.  92.      The  only  reasonable  ground  on 
which  the  claim  of  the  lord  can  be  supported  appears  to  be  this  ; 
that  the  king,  if  entitled  to  the  trust,  b  entitled  to  compel  a 
sunender  of  the  legal  estate  from  the  trustee,  and  in  such  case 
he  would  become  tenant  to  the  lord,  which  the  king  cannot 
be.    The  answer,  however,  to  such  an  argument  is,  that  the 
king  is  equally  entitled  to  compel  a  surrender  to  a  trustee  for 
him,  and  that  such  a  course  would  obviate  all  objections  arising 
from  the  peculiar  nature  of  the  tenancy  of  copyholds. 

It  is  proper  to  notice,  that  by  the  47  Geo.  3,  stat  2,  c.  24, 
after  reciting  the  39  &  40  Geo.  3,  c.  8d,  which  enabled  the 
crown  to  direct  the  execution  of  any  trusts  to  which  lands  being 
vested  in  the  crown  by  escheat  or  forfeiture  were  theretofore 
subject,  and  that  doubts  had  arisen  whether  the  powers  given  by 
the  said  recited  act  extended  to  lands  come  to  the  crown  by 
reason  that  the  same  had  been  purchased  by  or  for  the  use  of, 
or  in  trust  for,  any  alien  or  aliens,  it  is  enacted, ''  That  in  all 
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skt.iv.    the  offender's  real  estate,  although  he  has  no 
kratta   interest  in  the  lands  themselves  ^ ;  and  in  Kmg  v. 


Se-ul.  HoUand,  Style,  41,  it  is  said,  the  king  shall  not 
have  the  profits  of  the  land  upon  an  outlawry 

cases  in  which  his  majesty,  his  heirs  or  successors,  hath  or  shall 
in  right  of  his  crown  or  his  Duchy  of  Lancaster,  become  entitled 
to  any  freehold  or  copyhold  manors,  messuages,  lands,  tenements, 
or  hereditaments,  either  by  escheat  for  want  of  heirs,  or  by 
reason  of  any  forfeiture,  or  by  reason  that  the  same  had  been 
purchased  by  or  for  the  use  of,  or  in  trust  for,  any  alien  or 
aliens,  it  shall  be  lawful  for  his  majesty,"  &c.,  **  to  direct  the 
execution  of  any  trusts  or  purposes  to  which  the  same  may  have 
been  directed  to  be  applied,"  &c.  &c.,  and  to  make  grants  of 
such  manors,  &c.,  to  any  trustee  or  trustees,  or  otherwise 
for  the  execution  of  any  such  trusts  or  purposes,  or  to  any 
person  or  persons  for  the  purpose  of  restoring  the  same  to  the 
family  of  the  person  whose  estates  the  same  had  been.  The 
powers  given  to  the  crown  by  the  above  act  have,  at  the  present 
time,  an  additional  importance,  because  the  late  act  of  the  4  &  5 
Will.  4,  c.  23,  which  enacts  that  lands  vested  in  any  trustee  shall 
not  escheat  or  be  forfeited  by  reason  of  the  attainder  or  convic^ 
tion  for  any  offence  of  such  trustee,  does  not  apply  to  cases 
where  a  trustee  may  happen  to  be  an  alien. 

In  the  case  of  Duplessis  and  the  Attorney-General,  1  Bro. 
Pari.  C.  415,  the  Judges,  on  a  question  put  to  them  by  the 
House  of  Lords,  decided  that  the  legal  disability  of  an  alien  to 
hold  lands  is  not  a  penalty  or  forfeiture. 

For  the  effect  which  subsequent  letters  of  denization  have  on 
a  previous  purchase  of  an  equitable  interest  in  freehold  lands  by 
an  alien,  see  Fourdrin  v.  Gowdey,  3  Mylne  &  Keen,  383.  For 
the  effect  of  a  release  by  the  crown,  see  Eyston  v.  Symons, 
Jur.  6th  Vol.  p.  817. 

Where  there  is  a  trust  to  sell  lands,  and  to  divide  the  produce 
of  the  sale  amongst  certain  persons,  some  of  whom  are  aliens, 
the  crciwn  is  not  entitled  to  those  shares  of  the  produce  which 
are  payable  to  the  aliens.  Du  Hourmelin  v.  Sheldon,  1  Beav. 
79.    4  My.  &  Cr.  525,  S.  C] 

•  VL  T.  Jones,  100.     Peyton  r.  Ayliffe,  2  Vern.  312. 
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against  the  cestuique  use,  or  cestuique  trust.  The   saer.  iv. 
reason  (tf  this  seems  to  be,  that  at  law  the  profits  e^^usto 
belong  to  the  trustee,  and  the  outlawry  cannot  J^'^^ 
affect  him. 


(3.)  In  the  case  of  a  direct  trust,  as  where  an 
estate  is  conveyed  to  the  use  of  A.  and  his  heirs, 
in  trust  for  B.  and  his  heirs,  no  time,  as  between 
the  trustee  and  cestuique  trust,  can  operate  as  a  ThoeflBsctof 
bar  to  the  equitable  rights  of  the  latter^;  for  time  between 

•  trustee  uid 

between  him  and  his  trustee  there  is  no  adverse  oettoique 
possession.  If  the  trustee  acquires  the  actual 
possession,  it  is  still  for  the  benefit  of  the 
cestuique  trust.  The  converse  of  this  rule  wiU 
also  hold:  for  the  possession  of  the  cestuique 
trust  does  not  divest  the  legal  estate  from 
the  trustee.  A  conveyance  of  the  legal  estate 
by  the  trustee,  or,  as  Lord  Hardwicke  seems 
to  have  thought  \  a  disseisin  or  actual  ouster 
of  the  trustee  by  the  cestuique  trust,  may 
indeed  be  presumed  firom  length  of  possession, 
or  under  particular  circumstances;  but  time 
idone  does  not  destroy  the  legal  interest  of  the 
trustee. 

As  to  a  mere  constructive  trust,  ^  there  is  no 

'  Bam.  449.     Townshend  v.  Townshend,  1  Bro.  C.  C.  551. 
[Attorney-General  9.  Mayor  of  Exeter,  Jacob.  448.] 

*  1  Yes.  435,  436,  in  Lord  Portsmouth  v.  Lord  Effingham. 
See  ibid.  432. 

•  [See  aute,  p.  295,  n  (2).] 
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fikicT.  lY.  doubt  that  long  acquiesc^aoe  may  bar  the  equit- 
^  telitta  *We  claims  of  the  cestuique  trust  ® ;  and  it  has 
k^'^L.  ^^^  ^^^  determmed,  that  a  mortgagor  may  be 
deprived  of  his  equity  of  redemption  ^  after  a  pos- 
session  by  the  mortgagee  for  twenty  years  with- 
out any  claim,  or  assertion  of  title,  on  the  part  of 
the  mortgagor  \ 

*  See  Beckford  v.  Wade,  17  Ves.  97,  and  the  case  of  Bonny 
V.  Ridgard  there  cited.  Townshend  v.  Townshend,  1  Bro.  C.  C. 
551.  See  also  17  Ves.  165.  Chalmer  v.  Bradly,  1  Jacob  &  W. 
51.  [2  Jacob  &  W.  177.  1  Ball  Sl  B.  166.  3  Yo.  &  Col. 
622.] 

'  [That  is,  if  the  mortgagee  enters  into  possession  solelj 
under  his  mortgage  title ;  in  which  case  it  appears  that  time  will 
continue  to  run  against  the  mortgagor  and  all  those  claiming 
under  him,  whatever  may  be  the  disabilities  to  which  they  may 
be  subjected.  But  if  the  mortgagee  enters  not  in  his  character 
of  mortgagee  only,  but  as  purchaser  of  the  equity  of  redemption, 
and  the  conveyance  gives  for  his  benefit  the  estate  only  of  a 
tenant  for  life,  he  must  discharge  the  duties  belonging  to  an 
estate  for  life,  one  of  which  is  to  keep  down  the  interest  of  the 
mortgage  for  the  benefit  of  the  persons  entitled  in  remainder;  and 
time  will  not  run  against  the  remainder-man  during  the  con- 
tinuance of  his  life  estate.    Raffety  v.  King,  1  Keen,  601.] 

*  17  Ves.  99.  Anon.  2  Atk.  338.  Aggas  v.  Pickerell,  3 
Atk.  225.  See  Lake  v.  Thomas,  3  Ves.  17.  See  Hodle  r. 
Healey,  1  Ves.  &  B.  536.  Whiting  v.  White,  Cooper,  1.  Reeks 
V.  Postlethwaite,  Cooper,  161.  Barron  v.  Martin,  Cooper, 
189. 

[By  the  act  3  &  4  WilL  4,  c.  27,  entitled  <<  An  Act  for  the 
Limitation  of  Actions  and  Suits  relating  to  Real  Property,  and 
for  simplifying  the  Remedies  for  Trying  the  Rights  thereto,"  it 
is  enacted  (s.  28),  '*  That  when  a  mor^agee  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of  any  land,  or  the 
receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor, 
or  any  person  claiming  through  him,  shall  not  bring  a  soit  to 
redeem  the  mortgage  but  within  twenty  yean  next  after  the  time 
at  which  the  mortgagee  obtained  such  possession  or  receipt, 


diflPer  from 
eitatof. 
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In  the  case  of  Fenwick  v.  Reed,  1  Mer.  114, 124,  siecr.  iv. 
125,  Lord  Eldon  has  observed,  that  it  is  clearly  ^'^JJ.^ 
settled  that  length  of  time  in  the  case  of  the  f^' 
vmm  vadium,  or  Welch  mortgage,  would  be  no 
bar  to  redemption,  miless  it  were  proved  that  the 
party  had  held  over  for  the  space  of  twenty  years 
after  the  debt  was  fiilly  paid ;  and  that  length  of 
time,  under  such  circumstances,  might  be  set  up 

unless  in  the  meantime  an  aekoowledgment  of  the  title  of  the 
mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given 
to  the  mortgagor,  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  in  writing  signed  by  the 
mortgagee  or  the  person  claiming  through  him;   and  in  such 
case  no  such  suit  shall  be  brought  but  within  twenty  years  next 
after  the  time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given.'*     And  subse- 
quently, by  an  act  passed  in  the  first  year  of  her  present  majesty 
Queen  Victoria  (c«  28),  entitled  <*  An  Act  to  amend  an  Act  of 
the  Third  and  Fourth  Yean  of  His  kite  M^esty,  for  the  Liraita- 
tkw  of  Actions  and  Suits  relating  to  Real  Property,  and  for 
simplifying  the  Remedies  for  trying  the  Rights  thereto,"  reciting 
that  doubts  had  been  entertained  as  to  the  effect  of  a  certain  act 
of  pariiament  made  in  the  third  and  fourth  years  of  his  late 
majesty  King  William  the  Fourth,  intituled  ''  An  Act  for  the 
LimitaUoD,  &c"  so  far  as  the  same  related  to  mortgages ;  and 
that  it  was  expedient  that  such  doubts  should  be  removed,  it 
was  enacted,  that  it  should  and  might  be  lawful  for  any  person 
entitled  to  or  claiming  under  any  mortgage  of  land,  being  land 
within  the  definition  contained  in  the  first  section  of  the  said  act, 
to  make  an  entry  or  bring  an  action  at  law  or  suit  in  equity  to 
recover  such  land  at  any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  principal  money  or  interest 
secured  by  such  mortgage,  although  more  than  twenty  years 
might  have  elapsed  since  the   time   at  which   the   right    to 
make  such   entry,   or  bring  such  action  or  suit  in    equity, 
aliould  have  first  accrued,  any  thing  in  the  said  act  notwith- 
■tanding.] 


non-claim. 
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8«oT.  lY.    as  a  bar  in  the  case  of  a  Welch  mortgage,  as  in 
^^•to   *^®  ^se  of  an  ordinary  mortgage. 

differ  from 
legal  Mtates. 

Of  a  fine  and  (^O  A  fino  Icvied  by  a  trustee  cannot  prejudice 
the  equitable  interest  of  his  cestuique  trusti  unless 
it  be  levied  to  a  purchaser  without  notice^;  and 
as  cestuiqtie  trust,  entitled  to  the  equitable  inherit- 
ance, is  considered  at  law  merely  as  tenant  at 
will  to  his  trustee,  a  fine  levied  by  him  will  not 
divest  or  prejudice  the  legal  estate  \ 

But  where  a  term  of  years  is  assigned  to  a 
trustee  to  attend  the  inheritance,  and  the  owner 
of  the  inheritance  conveys  by  fine  to  a  purchaser 
without  notice  of  the  term,  it  is  said,  that  the 
non-claim  upon  the  fine  will  bar  the  legal  interest 
in  the  term^  It  is  clear,  however,  that  when 
the  fine  is  levied  to  the  use  of  the  conu2or,  or 
indeed  to  a  purchaser,  who  takes  an  assignment 
of  the  outstanding  term  to  a  trustee  named  by 
himself,  or  where  the  term  is  antecedently  charged 
by  way  of  security  with  payment  of  a  sum  of 
money,  the  legal  estate  vested  in  the  trustee 
would  not  be  afiTected  by  the  fine  \ 


Terma  at-        (5.)  Although  the  trust  of  a  term  of  years  in 

tendantupon 
the  inbeiit- 
anoa. 

•  See  Gilb.  Cba.  62. 

>  See  Earl  of  Pomfret  v.  Lord  Windsor,  2  Yes.  472, 481. 

'  Ischam  v.  Morris,  as  cited  2  Vent  329.    8  Bac.  Ab.  448. 

'  The  reader  will  find  all  the  cases  upon  these  points  collected 
in  Bac.  Ab.  tit.  *'  Leases  and  Terms  for  Years/'  (Q*)  v<J«  iii* 
448. 
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gross  cannot  be  so  limited  as  to  maJce  it  de--   skt.iv. 
scendible  as  real  estate,  yet  when  the  eestuique  ^^^t, 
trust  of  the  term  is  also  the  beneficial  owner  of  ^'J^^, 
the  immediate  inheritance  in  fee-simple,  the  term 
becomes  consolidated  with,  or  attendant  upon, 
the  inheritance.    If  the  legal  interest  in  a  term 
of  years  becomes  vested  m  the  person  legally 
entitled  to  the  immediate  reversionary  freehold, 
the  term  becomes  merged  at  law  by  the  union : 
and  by  analogy  to  this  rule,  the  Court  of  Chan- 
ceiy  has  determined,  that  where  the  owner  of  the 
l^al  estate  of  inheritance  is  entitled  to  the  equit- 
able interest  in  a  term  of  years,  of  which  the  legal 
estate  is  vested  in  a  trustee,  and  the  term  of 
years,  if  legally  vested  in  the  owner,  and  not  in 
his  trustee,  would  at  law  have  become  merged, 
the  equitable  interest  in  the  term  will  become 
consolidated  with  the  inheritance,  and  will  follow 
the  limitations  of  it  ^ ;  or,  to  use  the  expression  of 
Sir  Matthew  Hale  ^  the  equitable  interest  in  the 
term  *'  is  no  more  than  a  shadow,  an  accessory  "  to 
the  inheritance.    It  will  belong  to  the  heir  or  de- 
visee^;  it  wiU  be  real  assets  ^ ;  it  will,  as  against 
the  heir^  or  assignees  of  a  bankrupt  ^  be  subject 
to  dower,  and  for  the  same  reason  to  curtesy; 
it  will  not  be  forfeited  for  the  felony  of  cestuiqtie 

*  Best  17.  Stamford,  Prec.  Cha.  252.    2  Freem.  288,  S.  C 

*  Hard.  494. 

*  3  Cha.  Rep.  37. 
'  Ante,  290. 

*  Wray  r.  WiUiams,  Prec.  Cha.  151.     1  P.  W.  137. 

*  9  Vio.  227,  pi.  60,  Squire  tr.  Compton. 
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8«cT.  IV.    tru8t^\  and  it  will  not  pass  by  a  will,  not  attested 
'"''"tJaiti   by  three  witnesses  *. 


differ  from 


A  term  may  become  attendant  upon  the  m- 
heritance,  without  any  express  declaration  for 
that  purpose,  either  where  the  legal  interest  in 
the  term  is  vested  in  the  trustee,  and  the  legal 
freehold  in  the  owner  of  the  inheritance,  or  where 
the  owner  is  ben^cially  or  equitably  entitled  to 
the  inheritance,  and  is  legally  possessed  of  the 
term,  or  where  the  legal  estate,  both  of  the  term 
and  the  inheritance,  is  vested  in  trustees  \ 

But  although  a  term  may  become  attendant 
upon  the  inheritance,  the  beneficial  owner  may 
destroy  the  equitable  union  ^    ^  A  trust  of  a  term 

^  Attorney-General  v.  Sandys,  Hard.  468.  3  Cha.  Rep.  33. 
[And  it  is  liable,  it  seems,  to  be  seized  under  an  execution 
against  the  cestuique  trust,  the  owner  of  the  inheritance.  Doe  v* 
Evans,  I  Cro.  &  Mee.  450.] 

'  Whitehorch  v.  Whitchureh,  2  P.  W.  236.  [By  the  kte 
act,  1  Vict  c.  26,  entitled  "  An  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,"  two  witnesses  are  sufficient  (and  at 
the  same  time  are  necessary),  to  pass  every  species  of  property.] 

'  See  Cooke  «.  Cooke,  2  Atk.  67,  and  notes  to  the  last  edition. 
Collect.  Jur.  273.  [And  it  appears  that  an  attendant  term  will 
follow  the  inheritance,  though  the  inheritance  be  tortiously 
obtained.  <' Where  there  is  a  term  to  attend  the  inheritance, 
and  the  right  to  the  inheritance  is  lost  by  fine  and  non-claim, 
equity  must  follow  the  law,  and  cannot  consider  him  who  has 
lost  the  inheritance  as  entitled  in  equity  to  claim  the  term  which 
is  to  attend  it.'*  And  it  makes  no  difference  that  the  person 
who  has  acquired  the  tortious  inheritance  is  himsdif  trustee  of 
the  term.     Reynolds  0.  Jones,  2  Sim.  &  Stu.  2O6.3 

*  Hayter  v.  Rod,  1  P.  W.  376.     1  Term  Rep.  770. 
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In  what 

tniaU 
differ  from 


that  follows  the  inheritanee,  may  be  resembled  to   ^^c-  iv 
a  box  of  charters,  which  shall  go  to  the  heir  witl 
the  lands;  but  if  the  owner  grant  them  over,  ^ 
then  they   shall  go  to  the  executors   of  the 
grantee  ^^ 

I  have  already  stated,  that  when  the  equitable 
interest  in  the  term  is  vested  in  the  person  who 
is  entitled  to  the  immediate  reversion  in  fee- 
simple,  it  is  not  necessary  that  there  should  be 
an  express  declaration  to  make  the  term  attendant 
upon  the  inheritance  ^    The  consolidation  of  the 
equitable  interests  arises  from  a  rule  of  equity 
adopted  for  the  protection  of  real  property.    It  is 
difficult  therefore  to  understand  the  ground  upon 
which  the  case  of  Scott  v.  Fenhouillet  ^  is  said  to 
have  been  determined.  In  that  case  there  appears 
to  have  been  a  legal  interest  of  a  few  days  dividing 
the  term  of  years  upon  which  the  question  arofle» 
from  the  inheritance ;  sa  that  if  the  legal  interests 
of  that  term  and  of  the  inheritance  had  been 
united  in  one  person,  there  would  not  have  been 
a  merger  at  law,  on  account  of  the  intervening 
tenn ;  and  Lord  Thurlow  is  reported  to  have  said, 
that  whether  the  term  would  or  would  not  merge, 
an  express  declaration  would  make  it  attendant. 
Now  if,  in  that  case,  the  owner  of  the  inheritance 
was  entitled  to  the  beneficial  interest  in  the  inter-* 

'  Han!.  496. 

•  See  Tiffin  v.  Tiffin,  1  Vern.  1.     Dowse  v.  Derivall,  ibid.  104. 
Goodright  V.  Sales,  2  Wils.  329. 
»  1  Bro.  Cha.  Ca.  69.     [See  Capel  v.  Girdkr,  9  Yes.  509.] 
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s«T.  ir.   vening,  as  well  as  in  the  other  term,  then  he  had 
^^u   *  ^^*  *^  direct  an  assignment  of  both ;  and  con- 
f^'^J^toi.  s^q^^^itiy  as  he  jnight,  in  that  case,  have  caused 
the  merger  of  them  at  law,  the  equitable  interests 
must,  according  to  the  rule  just  noticed,  have 
become  attendant  upon  the  inheritance,  without 
the  necessity  of  an  express  declaration.    But  if 
the  beneficial,  as  well  as  the  legal  interest,  in  the 
intervening  term  was  outstanding  in  a  third  per- 
son, I  am  not  aware  of  any  rule  of  construction 
upon  which  it  can  be  admitted  that  the  express 
declaration  of  the  parties  could  make  the  term 
attendant.    Mr.  Feame  ^  in  considering  this  case 
of  Scott  V.  Fenhouillet,  expressly  states  it  to  be 
his  opinion,  that,  if  there  had  been  such  inter- 
vening term,  the  declaration  of  the  trust  of  the 
term  to  attend  could  not  have  made  it  so ;  and 
his  opinion  was,  no  doubt,  grounded  upon  the 
principles  which  I  have  already  stated,  that  the 
trust  of  a  term  being  governed  by  the  same  rules 
as  the  limitation  of  the  term  itself  at  law  \  the 
parties  cannot  make  it  descendible  as  real  pro- 
perty to  the  heir,  except  in  the  particular  case 
where,  by  analogy  to  the  doctrine  of  merger  at 
law,  the  courts  of  equity  consolidate  the  equitable 
interest  of  the  term  with  the  inheritance.     The 
author  of  the  Treatise  of  Equity  has  properly 
observed  (vol.  ii.  106),  ''  That  a  term  attendant 
becomes  in  gross,  when  it  is  divided  from  the 
inheritance  by  differenU  limitations.    The  trusts  of 

•  2  Col.  Jur.  No.  5.  •  See  1  Vern.  164. 


trusts 
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a  tenn  in  gross,  therefore,  can  be  limited  no  other-   Srct.  iv. 
wise  in  equity  than  the  estate  of  a  term  in  gross  '"  "***** 
can  be  devised  in  law;   for  they  are  not  for  f^' 
setting  a  rule  of  property  in  Chancery,  other  than 
that  which  is  the  rule  of  property  at  law/* 

It  is  probable,  therefore,  from  the  confused 
statement  of  the  case  of  Scott  v.  Fenhouillet  in 
Brown,  that  Lord  Thurlow's  words  are  not  cor- 
rectly reported;   for,  considering   them    as  an 
authority,  the  doctrine,  subversive  of  former  prin- 
ciples, would  be  practically  important  in  its  appli- 
cation.   Cases  may  be  suggested:  for  instance, 
suppose  an  estate  subject  to  a  beneficial  lease  is 
settled  upon  A.  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail,  with 
remainders  over,  with  remainder  to  B.  in  fee :  and 
that  B.  having  this  remote  reversion,  purchases 
or  acquires  the  prior  lease,  or  term  of  years ;  if 
B^  by  any  declaration  can  make  this  term,  or 
lease,  attendant  upon  his  reversionary  inherit- 
ance, he  may  consequently  convert  it  in  equity 
into  real,  instead  of  personal,  assets.    This  is 
indeed  an  extreme  case;  but  in  principle  there 
can  be  no  difference,  whether  the  inheritance  is 
divided  from  the  term  by  an  intervening  interest 
of  ten  days,  or  of  any  greater  term  or  estate.    If 
there  is  any  difference  in  the  extent  of  the  inter- 
vening estate,  what  is  the  measure  of  it  ?    Where 
is  the  boundary  to  be  fixed  ? 

It  remains  to  be  observed,  that  although  a 

VOL.  I.  Y 
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snrr.  iv.  term  be  attendant  in  equity  upon  the  inheritance, 
«f.^*tra*to  it  is  at  law  always  considered  as  a  term  in  gross ; 
]1J^i'«u"  •.  ^^^d  therefore  a  person  purchasing  the  inheritance, 
and  taking  an  assignment  of  a  satisfied  term  in 
the  name  of  a  trustee,  will^  by  means  of  the  term, 
protect  himself  against  intervening  incumbrances, 
of  which  he  has  no  notice  S  and  against  the 
dower  of  the  vendor's  wife,  notwithstanding  he 
has  notice  of  it^  But  in  these  cases  it  is  neces- 
sary that  the  purchaser  should  acquire  the  actual 
assignment  of  the  term  to  his  trustee  \ 


convenion       (6.)  Notwithstaudiug  the  words  of  limitation  of 
^nouai" ""    a  trust  in  fee-simple,  or  fee-tail,  correspond  with 
^^nauiito  the  construction  of  limitations  of  a  l^gal  estate, 
"^^^-    money  may,  in  a  court  of  equity,  be  impressed 
with  the  nature  of  real  estate,  and  lands  of  in- 
heritance may  be  converted  into  the  nature  of 
personal  estate. 

In  the  case  of  Fletcher  v.  Ashbumer*,  Sir 
Thomas    Sewell    observed,  "  That  nothing  was 

*  See  WiUoughby  v.  Willoughby,  I  Term  Rep.  763.  Good- 
title  V.  Jones,  7  Term  Rep.  47.  And  though  he  purchased  in 
the  inheritance  after  he  had  notice  of  the  second  mortgage. 
Marsh  «.  Lee,  2  Vent.  389.  But  in  the  case  of  the  King  v. 
Smith,  the  judgment  of  which  is  reported  in  Sugden,  Vend.  & 
Pur.,  [vol.  ii.  235,  app.  36,  10th  ed.]  a  purchaser  was  not 
allowed  to  avail  himself  of  the  protection  of  a  term  against  a 
debt  due  to  the  crown. 

'  Wynn  v.  Williams,  5  Ves.  130,  134.  [Mole  v.  Smith,  Jac. 
490.] 

'  Maundrell  v.  Maundrell,  7  Ves.  567.     10  Ves.  246. 

*  1  Bro.  C.  C.  497. 
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better  established  than  this  principle,  that  money   sior.  iv. 
directed  to  be  employed  in  the  purchase  of  land,  J^JI^run. 
and  land  directed  to  be  sold  and  turned  into  f^i'/JI^™,, 
money,  are  to  be  considered  as  that  species  of 
property  into  which  they  are  directed  to  be  con- 
verted ;  and  this  in  whatever  manner  the  direction 
is  given;  whether  by  will,  by  way  of  contract, 
marriage-articles,  settlement,  or  otherwise;  and 
whether  the  money  is  actually  deposited,  or  only 
covenanted  to  be  paid,  whether  the  land  is  actu- 
ally conveyed,  or  only  agreed  to  be  conveyed. 
The  owner  of  the  fand,  or  the  contracting  parties, 
may  make  land  money,  or  money  land.  The  cases 
established  this  rule  universally." 

In  the  case  of  Walker  v.  Denne  *,  Lord  Rossljm 
thought  that  there  was  no  equity  between  the 
real  and  personal  representatives  upon  the  con- 
verted fund;  but  he  thought  that  the  property 
was  to  be  taken  by  the  representatives  in  the 
state  in  which  it  happened  to  be  at  the  death  of 
the  party.    But  this  doctrine  is  clearly  erroneous. 
In  Wheldale  v.  Partridge  ^  Lord  Eldon  said, "  I  am 
also  disposed  to  say,  notwithstanding  the  opinion 
of  Lord  Rosslyn  in  Walker  v.  Denne,  and  some 
other  modem  authorities,  that  if  this  instrument 
is  to  be  taken  to  impress  this  fund  with  real 
qualities  inmiediately  upon  the  execution,  in  the 
question  between  the  heir  and  executor,  the  money 
being  once   clearly  and  plainly  impressed  with 

*  2  Yes.  jun.  170,  176.  •  8  Vcs.  235.    5  Ves.  888,  S.  C. 

y2 
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skt.  IV.    real  uses  as  land,  and  one  of  those  uses  being  for 
In  wut      ^j^^  benefit  of  the  heh%  the  impression  will  remain 


trutU 
differ  from 


i!!^'MUtot.  for  his  benefit ;  and  to  put  an  end  to  that  impres- 
sion, it  must  be  shown  either  that  the  money  was 
in  possession  of  a  person  who  had  in  himself  both 
the  heirs  and  executors,  or  he  must  do  some  act 
to  denote  a  change  of  his  intention  as  to  the 
devolution  of  the  property  upon  either ;  and  it  is 
not  correct  to  say  the  Court  does  not  interpose 
between  volunteers,  if  they  give  to  the  executor 
that  money  which  the  instrument  has  given  to 
the  heir.'*  Several  modem  cases  have  established 
Lord  Eldon's  opinion  ^ 

Money  agreed  or  directed  to  be  laid  out  in 
land,  is,  for  all  the  purposes  for  whk^  it  is  so 
agreed  or  directed  to  be  laid  out»  conddered  as 
real  estate;  it  will  descend  to  the  heir^;  it  will 
be  real  assets  to  pay  debts  ^ ;  it  will  be  subject  to 

'  See  Thornton  v.  Hawlej,  10  Ves.  129.  Biddulph  r.  Bid- 
dulph,  12  Yes.  160.  Kirkman  v.  Miles,  13  Yes.  dSS.  Shard  t. 
Shard,  14  Yes.  348.     [Ashby  v.  Palmer,  1  Mer.  296.] 

•  Edwards  v.  Countess  of  Warwick,  2  P.  W.  171.  Lechmere 
V.  Carlisle,  3  P.  W.  211.  Cross  v.  Addenbroke,  and  Fulham  v. 
Jones,  3  P.  W.  221 ,  note  C.  [2  Ross  &  My.  493.  Money,  sub- 
ject to  be  invested  in  the  purchase  of  lands  to  be  settled  so  that 
any  person,  if  the  lands  were  purchased,  would  have  an  estate 
tail  therein  is,  for  the  purposes  of  the  act  for  the  abolition  of 
fines  and  recoveries  (3  &  4  Will.  4,  c.  74),  to  be  treated  as  the 
lands  to  be  purchased.  See  sec.  71  of  that  act.  3  My.  &  Ke. 
249.] 

*  Trelawney  v.  Booth,  2  Atk.  307.  Whitwick  v.  Jennie,  cited 
in  Baden  v.  Pembroke,  2  Yern.  58.  [And  see  Frederick  r. 
Aynscoinbe,  1  Atk.  392.] 
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curtesy  \  and  it  will  pass  by  a  devise  of  lands  or    skt.  iv. 

In  what 
traits 


hereditaments  \ 


So  real  estate  under  an  absolute  trust  or  direo 
tion  to  sell,  is  for  all  purposes  considered  as  per- 
sonal estate ',  and  therefore  where  an  heir  at  law 
becomes  entitled  by  way  of  resulting  trust  to  a 
partial  interest,  under,  or  in  consequence  of,  a 
conveyance  or  devise  in  trust  to  sell,  the  interest 
so  resulting  to  him  will  be  part  of  his  personal 
estate*. 

'  Sweetapple  v.  Bindon,  2  Veni.  536.    Cunningham  v.  Moody, 

1  Ves.  176.     [And,  as  it  is  apprehended,  since  the  late  statute, 
8&4  Will  4,  c.  105,  to  dower  also.] 

*  LiDgen  r.  Sowray,  1  P.  W.  172.      Harvey  v.  Aston,  1  Atk. 
364.     Green  v.  Smith,  ib.  572,  and  note.     Beauclerk  v.  Mead, 

2  AOc  169.    Guidot  v.  Guidot,  3  Atk.  253.    Rashley  v.  Masters, 

3  Bro.  Ch.  Rep.  99.  Whitaker  v.  Whitaker,  4  Bro.  Ch.  Rep.  31 . 
[And  it  could  not  be  devised  by  an  infant,  although  of  sufRcient 
age  to  bequeath  personal  estate.  Earlom  v.  Saunders,  Ambler. 
241.  {The  new  act  relating  to  wills,  1  Vict,  c  26,  has  abolished 
the  distinction  between  the  ages  at  which  real  and  personal 
estate  can  be  disposed  of  by  will.)] 

'  The  case  of  a  conveyance  by  commissioners  to  the  assignees 
of  a  bankrupt,  in  trust  to  sell,  is  not  within  the  rule.  Bromley 
V.  Gooden,  1  Atk.  75,  80 :  nor  a  sale  under  the  decree  of  the 
court  of  a  mortgaged  estate  belonging  to  an  infant.  Mondey  v* 
Mondey,  1  Yes.  8c  B.  223.  [And  see  Stead  v.  Newdigate, 
2  Mer.  521.     Biggs  v.  Andrews,  5  Sim.  424.     Ashby  v.  Palmer, 

1  Mer.  296.] 

*  Hewit  V.  Wright,  1  Bro.  C.  C.  86.  Wright  v.  Wright, 
16Ves.l88.   [Smiths.  Claxton,  4  Mad.  484.  Amphlett  v.  Parke, 

2  Russ.  Sc  My.  221.  Where,  however,  there  is  only  a  contract 
to  sell,  the  creditor  of  the  person  contracting  to  sell  cannot  insist 
upon  a  conversion  into  per:$onal  assets,  unless  the  title  be  such 
that  the  court  will  compel  a  purchaser  to  take  it.  Johnson  v. 
Legard,  Turn.  &  Russ.  281.     Real  estate  purchased  out  of  part- 


differ  from 
legal  «tUtei. 


326  Of  Trmts  since  tlie  [cuap.  m. 

Sect.  IV.       The  fuud  which  is  to  be  converted  will  con- 
«JI^nuu   tii^^®  to  have  the  equitable   quality  which  it  is 
k»d  cBtoteB.  ^timately  to  possess,  until  the  conversion  takes 
place,  or  until  some  person  becoming  absolutely 
entitled  to  the  beneficial  interest,  elects  to  take  it 
in  the  shape  in  which  it  then  is.    It  frequently 
becomes  a  question,  what  act  shall  amount  to  an 
election  * ;  although  very  slight  evidence  of  inten- 
tion will  be  sufficient.    In  Brandish  v.  Gee  ^  Lord 
Hardwicke  said,  that  he  could  not  admit  that  a 
parol  declaration  would  amount  to  an  election. 
When  a  person  entitled  to  the  fee-simple  of  an 
estate  to  be  purchased  with  trust  money,  and 
without  requiring  the  purchase  to  be  completed, 
causes  the  securities  for  the  money  to  be  changed 
in  the  name  of  a  trustee,  in  trust  for  himself 
his  executors  and  administrators'^ ;  and  where  a 
person  entitled  absolutely  to  the  money  to  arise 
by  the  sale  of  real  estate,  makes  a  lease  of  the 
estate  itself,  reserving  rent  payable  to  him,  his 
heirs  and  assigns  ® ;  these  circumstances  have  been 
considered  to  amount  to  an  election. 

A  feme  covert  having  an  absolute  power  of 
appointment  over  her  separate  property,  is  in 
respect  of  such  property  in  the  situation  of  a 

nership  property,  and  uaed  for  partnership  purposes,  is  cooffldered 
converted  into  personalty.  Selkrig  r.  Davies,  2  Dow.  2d0: 
Houghton  v.  Houghton,  11  Sim.  491,  and  the  cases  there  dted.] 

*  See  Stead  v,  Newdigate,  2  Mer.  521.     [Biggs  r.  Andrews, 
5  Sim.  424.] 

•  Amb.  229.  »  Lingen  v.  Sowray,  1  P.  W.  172. 
'  Crabtree  v.  Bramble,  3  Atk.  680. 
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feme  sole,  and  is  consequently  capable  of  making   sbct.  iv. 
an  election.     But  where  a  feme  covert  is  entitled  ![jl^^*t*rutt« 
to  real  estate  to  be  purchased  with  trust  money,  J^Yauus. 
not  subject  to  her  appointment,  she  cannot,  by  a 
mere  act  of  election,  alter  the  nature  of  the  fund : 
she  must  either  cause  the  money  to  be  invested 
in  land  for  the  purpose  of  levying  a  fine  of  it,  or 
she  must  appear  personally  in  the  Court  of  Chan- 
cery f<H*  the  purpose  of  consenting  to  take  the 
money  as  personal  estate :  the  latter  mode  being 
considered  in  equity  as  equivalent  to  a  fine  ^. 

Connected  with  this  subject,  it  may  not  be 
improper  to  observe,  that  where  an  estate  is  con- 
veyed or  devised  to  trustees  in  trust  to  sell,  and 
to  lay  out  the  monies  to  arise  by  the  sale  in  the 
porchase  of  other  lands  to  be  settled  upon  A.  in 
tail,  with  remainder  to  him  in  fee ;  A.,  previously 
to  the  sale  of  the  original  estate,  may,  by  levying 
a  fine  of  it,  acquire  the  absolute  beneficial  interest 
in  it  in  fee-simple,  and  thereby  elect  to  take  the 

*  Oldham  v.  Hughes,  2  Atk.  452.  [By  3  &  4  WiU.  4,  c.  74, 
(the  act  for  the  abolition  of  fines  and  recoveries,)  a  married 
voman  may  in  every  case  (except  that  of  being  tenant  in  tail, 
for  which  other  provision  is  made  by  the  act,)  dispose  of  lands 
and  money  subject  to  be  invested  in  the  purchase  of  lands,  by 
deed  in  which  her  husband  concurs,  and  acknowledged  by  her  as 
therein  directed.  Where,  previously  to  this  act,  a  married  woman 
entitled  to  a  share  of  the  proceeds  of  real  estates  directed  to  be 
sold,  joined  with  her  husband  in  assuring  and  levying  a  fine  of 
her  share  to  a  mortgagee,  it  was  held  that  she  was  barred  of  her 
equity  to  a  settlement  (May  t;.  Roper,  4  Sim.  360) :  and  an 
acknowledgment  is  now  equivalent  in  this  respect  to  a  fine  before 
the  statute.     Forbes  f^.  Adams,  9  Sim.  462.] 
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sicT.  IT.    estates  directed  to  be  sold,  in  lieu  of  that  directed 
^""^.u   to  be  purchased  >. 

differ  from 
legil  eitotct. 

Neither  an  infant  ^  nor  a  trustee  ^  can  elect  to 
alter  the  nature  of  the  fund. 


When  an  estate  is  conveyed,  or  devised,  to 
trustees  in  trust  to  sell,  and  to  pay  the  moneys  to 
arise  by  the  sale  among  several  persons,  it  is 
necessary  that  all  the  cestuisqm  trust  should  concur 
in  electing  to  take  the  original  property  as  real 
estate ;  for  none  of  the  cestuisque  trust  can,  against 
or  without  the  consent  of  any  one  of  them,  pre- 
vent the  sale  of  the  estate.  "This  is  a  point  of 
great  importance  in  the  consideration  of  titles ; 
and  as  there  is  not  much  to  be  found  in  the  books 
upon  it,  I  have  thought  it  necessary  to  add  the 
following  extracts  of  the  opinions  of  Sir  Thomas 
Sewell  and  Lord  Hardwicke. 

In  Fletcher  v.  Ashbumer  *,  Sir  Thomas  Sewell 
observes,  that ''  where  an  estate  is  directed  to  be 
sold,  and  the  money  divided  among  several  per- 

^  Pearson  v.  Lane,  17  Ves.  101.  Bullock  v.  Fladgate,  1  Yes. 
&B.  471.  [Now  under  the  act  for  the  abolition  of  fines  and 
recoveries,  s.  71,  land  so  conveyed  or  devised,  would,  for  the  pur- 
pose of  disposition,  be  treated  as  the  land  to  be  purchased,  and 
be  considered  subject  to  the  same  estates  as  the  lands  to  be  pur- 
chased would,  if  purchased,  have  been  actually  subject  to.] 

s  Carr  t;.  Elliston,  2  Bro.  C.  C.  56. 

'  Earlom  v.  Saunders,  Amb.  241.  There  can  be  no  presump- 
tion to  take  as  real  estate,  where  there  is  incapacity.  Ashby  v. 
Palmer,  1  Mer.  296.  *  1  Bro.  C.  C.  497. 
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sons,  none  has  a  right  to  say  that  any  part  shall   Sbct.  it. 
not  be  sold."  ^1^ 

differ  from 
legal  estBtes. 

In  Crabtree  v.  Bramble  ^  Lord  Hardwicke  says, 
that "  no  election  could  determine  the  question  as 
to  those  claiming  under  the  trust,  but  as  to  those 
only  who  claim  as  volunteers  :**  and  in  Bradish  v. 
Gee^  there  is  the  following  passage:  "In  the 
present  case,  one  tenant  in  common  had  con- 
sented to  a  decree  for  sale  of  the  whole  estate, 
and  his  lordship  said  he  was  bound  by  it ;  for  the 
other  parties  were  interested  in  that  consent, 
because  their  shares  of  the  estates  would  not  sell 
80  well  separate  as  if  the  whole  was  sold  together ; 
and  his  lordship  said,  even  if  he  had  afterwards 
petitioned  that  the  land  should  not  be  sold,  yet 
the  decree  would  not  be  varied,  and  the  money 
arising  by  the  sale  would  go  to  his  personal  repre- 
sentative.'* 

It  should  seem  to  follow  from  these  principles, 
that  if  A.  devises  a  real  estate  in  trust  to  be  sold, 
and  directs  that  the  money  which  shall  arise  by 
the  sale  shall  be  invested  in  the  purchase  of 
another  estate  to  be  conveyed  to  B.  in  fee-simple ; 
and  if  before  the  sale  B.  dies,  having  bequeathed 
the  moneys  to  arise  by  the  sale  to  C,  and  having 
appointed  D.  his  executor,  C.  cannot  by  electing 
to  take  the  devised  property  as  real  estate,  pre- 
vent a  sale  of  it  against  D.,  who,  as  executor,  may 

•  3  Atk.  680.  •  Amb.  229. 


mergers. 
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Sect.  IV.    require  the  money  for  payment  of  the  testator's 

In  what  /IpKf  o 

cues  tniste      ^*^l^^»- 
differ  from 
legal  estates. 

Equitobie  (7.)  When  a  lesser  and  a  greater  estate  are 
united  in  the  same  person  without  any  inter- 
vening interest  in  another,  the  lesser  estate  is, 
generally  speaking,  merged  at  the  common  law : 
and  the  extinguishment  is  effected  by  the  mere 
union  of  the  estates  without  the  aid  of  intention, 
and  even  against  it.  But  in  equity  the  concur- 
rence of  beneficial  interests  in  the  same  person, 
does  not  alone  consolidate  them;  and  in  some 
cases  the  courts  of  equity  wiU  relieve  against  the 
the  effects  of  a  l^al  merger  ^ 

A  person  having  an  equitable  lien  upon  an 
estate  for  the  payment  of  a  sum  of  money,  and 
afterwards  becoming  entitled  to  the  estate  itself 
either  for  life,  or  in  taU  ®,  is  not,  by  the  mere  ac- 
cession of  the  estate  for  life,  or  in  tail,  deprived  of 
the  benefit  of  his  lien ;  for  he  has  a  partial  in- 
terest in  the  estate,  and  an  absolute  right  to  the 
money ;  and  there  is  no  ground  in  equity  to  ex- 
onerate the  estate  from  the  lien  in  favour  of  the 
persons  in  remainder,  or  of  the  issue  in  tail,  to  the 
prejudice  of  the  personal  representatives  of  the 
tenant  for  life  or  in  tail  ^. 

'  See  Danby  t?.  Danbj,  Finch.  220,  Sanders  9.  Bournford, 
Ibid.  424. 

"  Duke  of  Chandos  v.  Talbot,  2  P.  W.  604.  15  Vin.  369, 
pi.  4. 

*  [So  also  where  a  person  was  entitled  to  the  estate  for  bis  life, 
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In  whftt 
cases  trustt 
differ  from 
estates. 


But  where  a  person  is  absolutely  entitled  to  a  Sect.  iv. 
sum  of  money  charged  upon  an  estate,  and  after- 
wards becomes  entitled  to  the  fee-simple  of  the  f^ 
estate,  the  Court  of  Chancery,  in  most  cases,  con- 
solidates the  rights  by  extinguishing  the  equitable 
lien.  The  rule,  however,  has  two  exceptions ;  the 
first,  in  favour  of  creditors  ^ ;  and  the  second,  in 
favour  of  infancy,  where  the  person,  becoming 
entitled  to  the  charge  and  the  estate,  dies  during 
his  minority,  having  by  will  disposed  of  the 
charge'. 


with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  his  right  heirs,  and  he  died  without  issue ;  it  was  held,  that  the 
chaige  was  not  merged.  Wyndham  v.  Earl  of  Egremont,  Ambler, 
753,  Blunt's  ed.] 
*  See  2  Vem.  208,  Compton  v.  Oxenden,  2  Yes.  jun.  261. 
'  Chester  r.  Willis,  Amb.  246.  Powell  ».  Morgan,  2  Vern.90. 
Thomas  v.  Keymiss,  2  Vem.  348.    See  also  the  case,  where  a 
mortgagee  acquires  the  equity  of  redemption,  Forbes  v,  Moffat, 
18  Yes.  384,  Toulmin  v.  Steere,  3  Meri.  210.     [See  also  Smith 
».  Frederick,  1  Russ.  195 ;  Parry  v.  Wright,  5  Russ.  142;  Brown 
r.  Stead,  5  Sim.  535  ;  Smith  v.  Phillips,  1  Keen.  694 ;  Farrow  v. 
Rees,  4  Beav.  20. 

Ad  infant  cannot  now  make  a  will  even  of  personalty  (7  Will.  4, 

and  1  Vic.  c.  26,  s.  27) ;  and,  therefore,  the  second  exception 

nientioned  in  the  text  has  ceased  to   exist.      In   the   case  of 

Hood  V,  Phillips,  3  Beav.  517,  it  is  stated  to  be  an  admitted 

general  rule,  that  if  the  same  person  becomes  absolutely  entitled 

to  an  estate,  and  to  a  sum  of  money  which  is  charged  upon  it, 

the  court  will  deem  the  charge  to  have  become  merged  in  the 

(^ate,  or  to  have  become  extinguished ;  unless  it  shall  appear 

that  the   owner   of    the    estate   and    of  the    charge   intended 

otherwise;    and  it  is  added,  that  for  the  purpose  of  shewing 

the  ioteotion,  evidence,  direct  and  presumptive,  may  be  resorted 

to.     In  that  case,  a  transfer  of  the  charge  to  a  trustee  for 

the  ownrr  of  the  estate  was  held  to  be  one  of  the  grounds 
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s«rr.  IV.  These  points  are  well  explained  by  Lord  North- 
»8eT^ra«ti  i^S*^^  ™  Donisthorpe  and  Wife  t?.  Porter  ^  In 
differ  from    ^j^^t  case  Richard  Porter  settled  estates  to  the  use 

legtl  estetot. 

of  himself  for  life,  remainder  to  his  wife  for  life, 
remainder  to  trustees  for  100  years  for  raising 
1,000^.  for  portions  of  daughters  and  younger 
sons,  with  remainder  to  himself  in  fee. 

Richard  Porter  died,  leaving  one  son  and  a 
daughter.  The  wife  of  Richard  Porter  also  died ; 
then  the  daughter  died  intestate,  leaving  Richard 
(who  was  entitled  to  the  estate  in  fee-simple),  her 
only  brother,  and  next  of  kin.  Richard  the  son 
died  intestate,  leaving  Robert  Porter,  his  heir-at- 
law,  and  Catherine,  wife  of  Donisthorpe  (the 
plaintiflT),  his  next  of  kin. 

Donisthorpe  and  wife  filed  their  bill  against 
Robert  Porter  to  have  the  1,000^.  raised,  and  Lord 
Northington,  chancellor,  said,  "  The  question,  whe- 
ther the  1,000^.  ought  to  be  raised,  is  a  question 
of  consequence.  I  do  not  find  that  the  counsel 
has  cited  a  decision  in  point,  yet,  on  grounds  of 
general  practice,  I  am  perhaps  better  satisfied 
than  I  should  be,  if  I  depended  on  authorities.  It 
is  a  case  of  consequence,  because  it  may  fi^uently 
happen  in  families.  It  might,  if  determined  for 
the  plaintiffs,  revive  dormant  claims  in  families. 

for  rebutting  the  presumption  of  merger,  but  was  not  con- 
sidered as  amounting  in  itself  to  decisive  evidence  against  the 
presumption.] 

•  Amb.  600.     [2  Eden,  163.] 
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I  think  cases  of  consolidating  rights  in  equity  are    skt.  iv. 


lo  wbat 


trusts 


reducible  to  a  solid  foundation.  I  do  not  think  it 
a  rule,  that  a  charge  upon  an  estate,  which  can  Jj^'^^IL 
only  be  got  at  by  trustees,  and  so  not  merge  at 
law,  shall  be  distinct  in  equity,  and  go  to  the 
administrator,  whilst  the  estate  goes  to  the  heir. 
But  I  think,  where  the  owner  has  an  absolute 
interest  in  the  estate  and  charge,  the  charge  is 
annihilated  for  the  benefit  of  the  estate  and  heir. 
The  court  does  not  consider  the  subtleties  of 
mei^rs,  but  discharges  the  estate  from  the  incum- 
brance ;  it  would  otherwise  burthen  estates  to  no 
purpose.  But  there  are  two  exceptions :  1st,  the 
case  of  creditors  arising  from  the  power  and  jus- 
tice of  this  court,  correcting  the  Oliberality  of  law 
with  regard  to  creditors;  viz.,  that  a  man  may 
die  insolvent,  leaving  a  very  good  estate ; — ^2dly,  of 
in&nts^  As  to  mergers,  courts  of  law  cannot 
look  into  rights  or  beneficial  interests.  It  merges 
estates  lying  in  the  same  person,  but  cannot  where 
they  lie  in  different  persons.  Equity  does  not 
regard  that,  but  looks  into  the  beneficial  interests 
and  views  of  the  parties,  whether  the  estates  are 
strictly  in  the  same  person,  or  in  different  per- 
sons."   The  bill  was  therefore  dismissed. 

^  In  the  case  of  Lord  Compton  t;.  Oxenden,  2  Yes.  jun.  261, 
the  chanceUor  said,  the  cases  of  infants  turn  upon  a  supposed 
intent :  and  that  the  court  saw  in  Thomas  v.  Keymiss,  that  it 
was  much  more  beneGdal  to  the  infant  that  it  should  continue 
personal;  because  the  infant  has  the  use  and  disposition  of  that 
before  twenty-one  ;  but  he  could  have  no  disposable  interest  in 
real  till  that  age.  See  also  18  Yes.  392,  398.  [See  ante, 
p.  331,  n.2.] 
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skct.  iv.       Even  in  the  case  of  infancy,  it  seems  necessary. 
In  what      jjj  order  to  keep  the  charge  on  foot,  that  the  infimt 


trutU 
diflfer  from 


iilgai  muuM.  should  manifest  an  intenti(m  that  the  charge 
should  not  merge  ^ :  and  upon  this  principle  there 
is  no  equity  in  favour  of  the  personal  represen- 
tatives of  a  lunatic  against  the  heir,  to  have  a 
charge  of  this  kmd  raised  ^ 

When  a  man  marries  an  infant^  entitled  to  the 
fee-simple  of  an  estate,  and  to  a  sum  of  money 
charged  upon  it,  and  which  hecomes  an  interest 
vested  in  the  infant  upon  the  event  of  the  mar- 
riage, it  should  seem  that  the  charge  would  not 
merge  to  the  prejudice  of  the  hushand. 

Upon  a  case  where  two  daughters  were  pre- 
sumptively entitled  to  a  sum  of  money,  ralsable 
imder  the  trusts  of  a  term  of  years,  and  which  was 
to  become  vested  in  them  at  the  age  of  twenty- 
one,  or  marriage,  and  the  fee-simple  descended 
upon  them  before  the  portions  became  vested,  and 
afterwards  one  of  the  daughters  married  under 
twenty-one,  and  the  other  married,  having  attained 
that  age,  the  late  Mr,  Feame  '^  thought  **  that 
after  the  descent,  each  daughter  might  be  con- 
sidered as  entitled  to  one  moiety  of  the  lands, 
and  to  a  charge  of  one  moiety  of  her  portion  out 
of  the  other  moiety  of  the  lands ;  and  although 

'  See  Powell  v,  Morgan,  and  Thomas  r.  Keymiss,  supra,  and 
Chester  r.  Willis,  Amb.  246. 
'  Compton  V.  Oxcnden^  supnu 
'  Opinion  dated  1784. 
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as  such  charges  were  equal  and  reciprocal,  they    s«ct.  iv. 
may  be  said  to  have  countervailed  and  discharged  J^Wusts 
each  other,  yet,  considering  that  such  a  conclusion  f^^^^ 
would  be  in  prejudice  to  the  rights  of  third  per- 
sons, viz.,  their  husbands,  who  would  have  been 
entitled  to  such  portions,  it  was  not  to  be  relied 


on." 


But  Mr.  Feame's  opinion  as  to  the  charge  of 
each  daughter  upon  the  other's  moiety  is  not 
tenable;  for  in  the  arrangement  of  equitable 
rights,  it  is  a  principle  of  the  Court  of  Chancery 
to  avoid  circuity.  In  fact,  the  point  had  pre- 
viously received  a  determination  in  the  case  of 
Stephen  v.  Lord  Bateman  ^ 

V.  There  is  a  distinction  between  a  trust  ex-    sect.  v. 
ecuted,  and  a  trust  executory  ^    When  an  estate  1^^ 

trusts  eze- 

'  1  Bro.  Cha.  Ca.  22.    It  must  be  observed,  that  if  Mrs.  Ste-  ^^^^' 
phens,  in  this  case,  had  a  charge  upon  her  sister's  moiety,  for  a 
moiety  of  her  (Mrs.  Stephens')  portion,  then  the  settlement  by 
Mr.  and  Mrs.  Stephens,  of  her  moiety  of  the  estate,  would  have 
heen  no  extinguishment  of  that  moiety  of  her  portion,  which  was 
charged  upon  her  sister's  moiety  of  the  estate.     [See  Church  v. 
Edwards,  2  Bro.  C.  C.  180,  and  the  observations  on  that  case  in 
Preston's  Conv.  voL  iii.  p.  90.  Smith  ».  Frederick,  1  Russell,  174.] 
'  [The  alleged  distinction  between  trusts  executed  and  ex- 
ecutory has  been  either  disputed,  or  considered  incorrect  in  point 
of  expression  in  some  of  the  older  cases;  and  much  difference  of 
opinion  formerly  existed  on  the  subject     See  Bagshaw  v,  Spen- 
cer, 1  Ves.  jun.  142,  and  2  Atk.  577  ;  Austen  v.  Taylor,  1  Eden, 
861,  and  Ambl.  376,  Blunt's  ed.;  Stanley  v,  Lennard,  1  Eden,  95 ; 
Lord  Glenorchy  r.  Bosville,  Ca.  Temp.  Talbot,  3 ;  Roberts  r. 
Dixwell,  1  Atk.  607  ;  Bastard  v.  Proby,  2  Cox  6  ;  Feame*s  Con- 
tingent Remainders,  178  to  205. 
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is  conveyed  to  the  use  of  A.  and  his  heirs,  with  a 
simple  declaration  of  the  trust  for  B.  and  his 
heirs,  or  the  heirs  of  his  body,  the  trust  is  per- 
fect; and  it  is  said  to  be  executed,  because  no 
further  act  is  necessary  to  be  done  by  the  trustee 
to  raise  and  give  effect  to  it ;  and»  because  there 
is  no  ground  for  the  interference  of  a  court  of 


In  Jervoise  t;.  the  Duke  of  Northumberland,  1  Jac  &  Walk. 
570,  Lord  Eldon,  alluding  to  this  subject,  says,  '<  I  repeat,  where 
there  is  a  trust  executory,  because  one  is  a  good  deal  confused 
by  the  inaccuracy  of  the  espressions,  trust  executory  and  ex- 
ecuted. The  latter,  no  doubt,  in  one  sense  of  the  word,  is  a 
trust  executory ;  that  is,  if  A.  B.  is  a  trustee  for  C.  D.  or  for 
C.  D.  and  others,  that,  in  this  sense,  is  executory,  that  CD.  or 
C.  D.  and  the  other  persons  may  call  upon  A.  B.  to  make  a  con- 
veyance and  execute  the  trust;  but  these  are  cases  where  the 
testator  has  clearly  decided  what  the  trust  is  to  be ;  and  as  equity 
follows  the  law,  where  the  testator  has  left  nothing  to  be  done, 
but  has  himself  expressed  it,  there  the  effect  must  be  the  same 
whether  the  estate  is  equitable  or  legal." 

In  Stanley  o.  Lennard,  1  Eden,  95,  Lord  Keeper  Henley 
observes,  <*  The  distinction  between  trusts  executed  and  exe- 
cutory seems  to  be  ill  expressed;  but,  where  properly  taken, 
appears  to  have  good  sense  in  it.  In  all  cases  of  the  latter 
description,  something  is  left  to  the  judgment  of  the  trustees, 
and  consequently  of  the  court,  which  has  to  perform  the  office 
of  counsel." 

At  present  the  distinction  between  a  trust  executed  and  a  trust 
executory  seems  fully  established.  Countess  of  Lincoln  v.  Duke 
of  Newcastle,  12  Ves.  227.  Jervoise  v.  Duke  of  Northunaber- 
land,  1  J^/c.  &  Walk.  574.  Blackbume  v.  Stobles,  2  Ves.  & 
Bea.  369.  Lord  Deerhurst  v.  Duke  of  St  Albans,  5  Madd. 
260.  2  CI.  &  Fin.  611,  S.  C.  (reported  under  the  name  of 
Tollemache  v.  Coventry).  Dnke  of  Bedford  v.  the  Marquess 
of  Abercom,  1  My.  &  Cr.  312.  Davies  o.  Davies,  4  Beav.  54. 
Douglas  V.  Congreve,  1  Beav.  59 ;  4  Bing.  N.  C.  1 ;  5  Bing. 
N.  C.  318,  S.  C.  Banks  r;  Le  Despencer,  10  Sim.  576, 
11  Sim.  508,  S.  C,  and  the  cases  there  cited.] 
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equity  to  affix  a  meaning  to  the  words  declaratory    s«^*  ^• 
of  the  trust,  which  they  do  not  legally  import        L'S^Md" 


But  in  the  case  of  articles  of  agreement,  made  in 
contemplation  of  marriage,  and  which  are  conse- 
quently preparatory  to  a  settlement,  and  in  the 
case  of  those  wills  which  are  merely  directory  of  a 
subsequent  conveyance,  the  trusts  declared  by  them 
Are  said  to  be  executory,  because  they  require  an 
ulterior  act  to  raise  and  perfect  them.    They  are 
rather  considered  as  instructions  for  settlements, 
than  as  instruments  in  themselves  complete ;  and 
the  Court  of  Chancery,  in  order  to  promote  the 
presumed  views  of  the  parties  in  the  one  case, 
and  to  support  the  manifest  intention  of  the 
testator  in  the  other,  will  attach  to  the  words 
expressive    of  the   trusts   a  more   liberal  and 
enlarged  construction  than  they  would  admit,  if 
appUed  either  to  the  limitation  of  a  legal  estate, 
OT  a  trust  executed. 

It  has  before  been  observed,  that  words  of  limi- 
tation, applicable  to  trusts  executed,  correspond 
with  the  limitations  of  legal  estates.  But  in  a 
marriage  agreement,  directory  of  a  settlement, 
the  words  "heirs  of  the  body**  will  be  con- 
sidered as  words  of  purchase,  and  will  authorise 
a  limitation  in  strict  settlement  to  the  first  and 
other  sons  successively  in  tail ;  for  it  would  be 
inconsistent  with  the  nature  of  the  transaction, 
and  would  defeat  the  objects  of  the  articles,  if,  by 
construing  those  words  as  words  of  limitation,  an 

VOL.  I.  z 
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estate  tail  were  limited  to  the  husband  which  he 
might  immediately  afterwards  defeat  ^ 

In  wills,  raising  executory  trusts,  words  of  Umi- 
tation,  as  "  heirs  of  the  body,"  will  be  converted 
into  words  of  purchase,  if  the  testator  has,  by 
some  expression,  manifested  an  intention  that 
they  should  not  be  construed  in  the  former  seofie; 
as  where  a  testator  having,  by  will,  directed  an 
estate  to  be  settled  upon  A.  and  the  heirs  of  hiB 
body,  explains  the  extent  of  the  gift  to  A-  by 
declaring,  that  he  shall  be  tenant  for  life  without 
impeachment  of  waste  ^ ;  or,  that  there  shall  be 

^  See  Jones  v.  Langton,   1  £q.  Ab.  392.    Nandick  v.  Wilb, 
ibid.  393.  Streatiield  o.  Streatfield,  Ca.  Temp.  Talb.  176.  See  also 
Trevor  v.  Treror,  1  P.  W.  622.   Cusack  v.  Cusaok,  5  Bro.  F&r. 
Ca.  1 16.  ed.  1803.  [Davies  v.  Dayies,  4  Beav.  54.]    The  one  of 
Chambers  o.  Chambers,  5  Vin.  513.  F]tz.-Gib.  127,  is  an  exception 
to  the  rule.     In  that  case,  an  estate  to  be  purchased  with  trust- 
monej  was  agreed  to  be  settled  on  the  husband  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail ;  and  it  was 
covenanted  that  another  estate  should  be  settled  upon  the  husband 
and  the  heirs  male  of  his  bod  j.     It  was  determined  that  the  latter 
agreement  did  not  authorise  limitations  in  strict  settlement ;  for 
by  the  forme):  agreement,  the  parties  appear  to  have  understood 
the  effect  of  words  of  purchase.    It  should  seem,  that  where  by 
articles  the  husband's  estate  is  agreed  to  be  settled  upon  the 
intended  wife,  **  and  the  heirs  of  her  body,*'  the  court  will  not 
order  it  to  be  settled  otherwise :  for  the  estate  being  exproMoM 
virif  it  is  protected  Arom  the  alienation  of  the  tenant  in  tail  bj 
the  statute  1 1  Hen.  7.    [This  protection  is  continued  by  the  Ad 
3  &  4  W.  4,  c.  74,  s.  16.]     See  Green  v.  Ekins,  2  Atk.  47S. 
Honor  v.  Honor,  1  P.  W.  123.    Whateley  v.  Kemp,  2  Ves.  858. 
[But  although  a  settlement  be  not  such  as  a  court  of  eqaity 
would  have  directed,  that  will  not  affect  the  constractioB  of  it  in 
a  court  of  law.    Doe  v.  Woodroffe,  10  Mee.  &  Wels.  60a] 

■  Glenorehy  v.  Boswell,  Ca.  Temp.  Talb.  3,  19. 
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trustees  to  preserve  contingent  remainders  ^ ;  or,    ear.  v. 
that  the  heirs  of  the  body  shall  take  "  in  succes-  ]^^^^ 
aion  and  priority*;"  or,  "as  counsel  shall  advise^;"  ^X!l^*"' 
or,  that  the  settlement  upon  A.  shall  be  made  "  at 
the  discretion  of  the  trustees  ®  f'  or,  that  the  set- 
tlement shall  be  so  made,  that  A.  shall  not  be 
empowered  "  to  dock  the  entail  ^  f  or,  that  the 
settlement  shall  be  made  upon  A.  (being  a  feme 
covert)  "  for  her  separate  use"  for  life®. 

But  to  authorise  this  latitude  of  construction 
in  the  case  of  wills,  the  intention  of  the  testator 
must  ap]>ear^;  and,  therefore,  under  a  simple 
direction  to  convey  an  estate  to  A.  and  the  heirs 
of  his  body,  A.  will  be  entitled  to  an  estate  tail^ 

'  Piqiillon   v.  Voice,  2  P.  W.  47].      Bagshaw  v.  Spencer, 
2  Atk.  570,  581. 

*  White  V.  Carter,  Amb.  670. 

*  Bastard  v.  Proby,  cited  by  Mr.  Cox,  2  P.  W.  478. 

*  Read  v.  SneU,  2  Atk.  642. 

^  Leonard  «.  Earl  of  Sussex,  2  Vem.  526. 

'  Roberts  «.  Dixwell,  1  Atk.  607.  [And  see  Stonor  t;.  Cur- 
wen,  5  Sim.  264.  See  also  Woolmore  v.  Burrows,  1  Sim.  512,  as 
to  the  manner  in  which  an  executory  trust  created  by  will,  and 
Bankes  v.  Le  Despenser,  1 1  Sim.  508,  as  to  the  manner  in  which 
such  a  trust  created  by  deed,  were  respectively  directed  to  be 
executed.  But  none  of  the  above-mentioned  expressions  when 
used  in  a  wiU,  or  others  equally  demonstrative  of  intention,  as 
that  "  the  aforesaid  limitations  shall  be  in  strict  settlement,"  will 
convert  words  of  limitation  into  words  of  purchase,  unless  there 
be  an  executory  trust,  as  a  direction  to  convey  or  settle  the  estate. 
Douglas  V.  Congreve,  1  Beav.  59.] 

*  See  Stanley  v.  Stanley,  16  Ves.  491. 

'  See  Legate  v.  Sewell,  1  P.  W.  87,  90.  Bale  v.  Coleman,  ib. 
142,  2  P.  W.  474.    See  the  Master  of  the  Rolls*  argument  in 

z  2 


340 


Of  Trusts  since  the  [chap.  in. 


8mt.  V. 

Triitu  exe- 
cuted, and 
truita  exe- 
cutory. 


The  ground,  therefore,  of  construction  respect- 
ing words  of  limitation,  differs  in  wills  and  mar« 
riage-articles :  in  wills  it  is  the  intention  of  the 
testator  manifestly  appearing ;  and  in  articles^  the 
nature  of  the  transaction,  and  the  presumed 
objects  of  the  parties  \ 


The  late  Mr.  Feame  '  thought,  that  a  power  of 
selling,  not  expressly  authorised  by  marriage- 
articles,  might  be  introduced  into  a  settiement 
made  in  pursuance  of  them,  and  would  be  sup- 
ported in  equity ;  but  it  has  been  decided  in  alate 
case  of  a  will  ^  that  the  introduction  of  a  power 


Blackburn  9.  Stables,  2  Ves.  &  Bea.  367,  370 ;  and  see  Jervoise 
V.  Duke  of  Northumberland,  1  Jacob  6c  W.  559. 

'  [In  Lord  Deerhurst  v.  the  Duke  of  St  Albans,  5  Madd.  260, 
the  Vice-ChanceUor,  Sir  John  Leach  says,  "  The  distinction" 
(between  marriage  articles  and  a  will)  "  is,  you  are  guided  to 
the  meaning  of  articles  by  the  plain  object  of  consideration  in 
them,  the  issue  of  the  marriage ;  but  you  know  nothing  of  the 
motive  and  object  of  a  will,  but  what  you  collect  from  the  lan- 
guage of  it" 

In  Stratford  v.  Powell,  1  Ball  &  Beattie,  25,  Lord  Manners, 
C.  considers  that  there  is  another  distinction  between  wilb  and 
marriage  articles,  namely,  "  that  in  the  latter  every  person  is 
considered  as  a  purchaser  who  is  a  party  to  them ;  in  a  will, 
none  of  the  parties  mentioned  in  it  are  so :  in  marriage  arti- 
cles they  are  all  purchasers,  to  effectuate  the  intention  of  the 
parties ;  whereas,  in  wills,  the  intention  of  the  testator  is  alone  to 
be  considered."  The  court  will  interfere  in  the  case  of  executory 
trusts,  whether  the  property  be  real  or  personaL  See  Stonor  v» 
Curwen,  5  Simon,  264,  for  a  case  of  the  latter  description.] 

'  Posth.  Works,  309.     And  see  Peake  v.  Penlington,  2  Ves.  9c 
Bea.  311. 

•  Wheate  v.  Hall,  17  Ves.  80.     Brewster  v.  Angel,  1  Jacob  * 
Walk.  625. 


tnitta  exe- 
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of  selling  ^noi  a  settlement  was  not  authorised,    skt.v. 
when  the  will  was  silent  as  to  the  power  *.  Ltod'^d" 

In  the  execution  of  an  executory  trust  the 
court  will  direct  a  limitation  to  be  inserted  in  the 

*  [In  the  case  of  Higginson  «.  Baraeby,  2  Sim.  &  Stu.  516,  it 
was  held,  that  the  insertion  in  a  settlement  of  a  power  to  charge 
with  portions  for  younger  children,  was  not  warranted  by  a 
willy  which,  afler  directing  the  insertion  of  powers  of  jointuring^ 
selling  and  exchanging,  and  leasing,  declared  that  there  should 
be  contained  in  the  settlement  "  all  other  clauses,  powers,  and 
provisions  usually  inserted  in  settlements  or  deeds  of  that  kind.*' 
Bat  in  Hill  v.  Hill,  6  Sim.  136,  where  by  marriage  articles  it  had 
been  agreed  that  estates  should  be  settled  in  strict  settlement, 
and  that  there  should  be  contained  in  the  settlement  powers  to 
the  husband  to  charge  the  estates  with  certain  sums,  and  to  create 
terms  for  rusing  those  sums ;  <<  and  likewise  all  other  powers, 
provisions,  clauses,  covenants,  and  agreements  usually  inserted  in 
settlements  of  the  like  nature,  and  which  shall  be  proper  for 
effecting  any  of  the  purposes  aforesaid;"  it  was  held,  that  a 
power  of  sale  and  exchange  might  be  introduced  into  the  settle- 
ment: the  Vice-Chancellor,  Sir  L«  Shadwell,  observing,  that 
**■  there  was  a  palpable  distinction  between  inserting  in  a  settle- 
ment powers  for  the  management  and  better  enjoyment  of  the 
settled  estates  which  are  beneficial  to  all  parties,  and  powers 
which  confer  personal  privileges  on  particular  parties,  such  as 
powers  to  jointure,  to  raise  money  for  any  particular  purpose,"  &c. 
(See  also  Peake  «.  Penlington,  2  Ves.  &  B.  311.  Williams «. 
Carter,  cited  in  Sugden  on  Powers.)  And  in  Lindow  v.  Fleet- 
wood, 6  Sim.  152,  under  a  clause  in  a  will,  directing  the  insertion 
in  the  intended  settlement  of  "  all  such  other  proper  and  reason* 
able  powers  as  are  usually  inserted  in  settlements  of  the  like 
nature ;"  it  was  held,  that  a  power  to  appoint  new  trustees  might 
be  inserted*  See  also  Duke  of  Bedford  «.  Marquess  of  Aber- 
eoTD,  1  My.  &  Cr.  312,  where  the  insertion  of  a  power  to  join* 
tare  a  future  wife,  or  to  charge  portions  for  younger  children  of  a 
fotare  marriage,  was  held  not  to  be  authorised ;  but  powers  of 
sale  and  exchange  and  leasing  appear  to  have  been  considered 
adnQiMtble,  and  directions  were  given  in  accordance  with  that 
view.j 
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SiCT.  V. 

Tn»tt  exe- 
cuted, and 
trutti  eze* 
cutor7« 


settlement  to  preserve  contingent  remainders^; 
and  both  in  wills''  and  marriage-articles ^  cross 
remainders  may  be  raised  by  implication. 


In  the  case  of  the  Duke  of  Newcastle  f>.  Lin- 
coln ^  a  conveyance  was  made  before,  and  in  con- 
sideration of,  marriage,  of  real  estates  in  strict 
settlement,  with  a  covenant  to  assign  leasehold 
estates  to  trustees,  "  in  trust  for  such  person  or 
persons^  and  for  such  or  the  like  ends,  intents, 
and  purposes  as  are  thereinbefore  mentioned  of 
and  concerning  the  said  castles,  &c.,  as  far  as  the 
law  would  in  that  case  permit ;"  and  Lord  Rosslyn 
thought,  that  the  settlement  should  be  so  framed, 
that  no  person,  being  tenant  in  tail  by  purchase, 
should  become  entitled  to  a  vested  interest  in  the 
leasehold  estate,  until  he  attained  twenty-one,  or, 
dying  under  that  age,  unless  he  left  issue  inherit- 
able to  the  entail. 


VL  To  prevent  the  inconveniences  which  arose 


Sbct.  VI. 
Of  the  de- 

eiantion  of  from  psrol  dcclarations  and  secret  transfers  of  uses, 

trusts  pur- 

suanttotut,  the  statute  29  Car.  2,  c.  3,  s.  7,  requires  that  '*  all 

29  Car.  2,  ^ 

*  Baskerville  v.  Baskerville,  2  Atk.  279.  Stamford  v.  Hobart, 
3  Bro.  Par.  Ca.  81,  ed.  1808. 

^  Green  o.  Stephens,  12  Ves.  419.  17  Ves.  64.  Marrjatt  r. 
Townley,  1  Ves.  102,  104. 

*  Twidden  «.  Lock,  Amb.  663.  Duke  of  Richmond  r.  Lord 
Cadogan,  cited  17  Ves.  67.  West  v.  Erissey,  2  P.  W.  349. 
Home  V.  Barton,  Cooper,  257. 

'  8  Vee.  887.  12  Ves.  218.  See  also  Gower  v.  GrosTenor, 
Bam.  54,  and  2  Ves.  8t  Bea.  68,  in  Lord  Southampton  v.  Mar- 
quess of  Hertford. 


CHAP*  III.]         Stat.  27  H.  8,  e.  10.  343 

declarations  or  creations  of  trusts  or  confidences   sbot.  vi. 
of  any  lands,  tenements  or  hereditaments,  shall  be  dl^tion*of 
manifested  and  proved  by  some  writing  signed  by  J^JfJ^^'iJ^^. 
the  party  who  is  by  law  enabled  to  declare  such  l^^^^j^ 
trost,  or  by  his  last  will  in  writing  :**  and  by  the 
ninth  section,  '^  that  all  grants  and  assignments 
of  any  trust  or  confidence  shall  likewise  be  in 
writing,  signed  by  the  pajrty  granting  or  assigning 
the  saxQ^  or  by  such  last  will  or  devise.*' 

This  statute,  it  is  said,  does  not  extend  to  the 
declaration  or  creation  of  trusts  of  mere  person- 
alty». 

(1.)  There  is  no  regular  form  prescribed  by  the  Jj^'^J^J^** 
courts  of  equity  for  the  declaration  or  creation  of  the  dociai*- 

tion. 

the  trust.  Therefore  a  note,  or  memorandum  in 
writing  from  a  trustee*  promising  to  ^ecute  a 
declaration  of  trusts  ^  or  confessing  that  he  pur* 
chased  lauds  with  another  man's  money  ^ ;  or  a 
bond  from  a  trustee,  either  to  perform  the  trusts 
of  a  conveyance,  in  which  no  trusts  are  men- 

'  See  Nab  r.  Nab,  10  Mod.  404.  Foidjce  v.  WUlis,  3  Bro. 
Cha.  Ca.  587,  1  P.  W.  9.  [And  see  Benbow  «.  Townsend, 
1  MyL  &  K.510.  M<Fadden  v.  Jenkyns,  1  Hare,  458,  1  Turn. 
&  Phil.  15a.  Bat  though  it  is  not  necessary  that  a  declaration 
of  trust,  as  to  personal  property,  should  be  by  a  written  iostnir 
neot,  yet  the  intention  to  declare  a  trust  should  be  irrevocably 
expressed ;  and  in  Bayley  f .  Bouloott,  4  Russ.  345,  a  conversa** 
tioo  expressing  an  intention  to  make  a  future  declaration  of  trust, 
was  held  not  to  be  sufficient] 

'  Bellamy  v.  Burrow,  Ca.  Temp.  Talb.  97. 

*  Lane  v.  Dighton,  Amb.  409.  See  Ambrose  v.  Ambrose, 
1  P.  W.  322.    Ryall  v.  RyaU,  1  Atk.  59. 
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Sect.  vi.    tioiied  ^  OF  to  iDoke  an  assignment  as  his  cestui- 

dli^tion^'of  <1^^  tm^  shall  direct  ^ ;  a  recital  in  a  purchase- 

^Ju tottot.  ^®^>  *^*  *^^  consideration-money  belonged  to  a 

c.V^\  third  person  ^ ;  an  answer  in  chancery,  confessing 

a  trust ' ;  a  letter  from  a  trustee  disclosing  the 

purposes  of  a  devise  to  him  ® ;  these,  and  indeed 

any  writing  in  the  shape  of  mutual  covenants  or 

articles  of  agreement  ^  relative  to  the  transfix  or 

produce  of  land,  although  without  seal  or  stamps  if 

they  properly  discover  the  intention  of  the  parties, 

are  sufficient  in  a  court  of  equity,  to  create  trusts. 

iQ  ratpect  to  (2.)  As  there  is  no  regular  form  for  a  dedara- 
the  J^^  tion,  so  there  is  no  particular  set  of  words,  nor 
***■•  mode  of  expression  prescribed  by  the  statute,  or 
adopted  by  the  courts  of  equity,  for  the  purpose 
of  raising  trusts.  It  has,  therefore,  been  re- 
peatedly decided,  that  any  words  in  a  will,  inti- 
mating, or  in  the  nature  of  a  request,  wish, 
desire,  reconunendation,  &c.,  are  sufficient  to 
create  a  trust,  if  the  object  of  the  gift,  and  the 
gift  itself,  can  be  correctly  ascertained  \  But  if 
the  certainty  of  the  gift  and  object  £ail,  then  the 

^  Goodwin  v.  Cutler,  Finch,  356. 

•  Moorcroft  r.  Dowding,  2  P.  W.  314. 

•  Kirk  r.Webb,  Prec  Ch.  84,  Deg  i?.  Deg,  2  P.  W.  415. 
R jail  v.  Ryall,  1  Atk.  59. 

'  Hampton  v.  Spencer,  2  Vera.  288.  Cottington  v.  Fletcher, 
2  Atk.  155. 

'  Crook  V.  Brookeing,  2  Vera.  106. 

'  Legard  r.  Hodges,  3  Bro.  Cha.  Ca.  531. 

^  Hodsden  v.  Lloyd,  2  Bro.  Cha.  Ca.  534. 

'  Bales  V.  England,  Prec  Ch.  200.  2  Vin.  466,  S.C.  1  Eq. 
Ab.  297,  pi.  3,  S.  C.    Cloudsley  v.  Pelham,  1  Vera.  411.   Jones 


CHAP,  m.]        Stat.  27  ^.8,  c.  10.  845 

trust  must  also  £EiiI,  although  the  intention  to  skt.  ti. 
create  it  should  appear  evident  upon  the  &ce  of  ^[^'of  of 
the  will'.  trurttpuiv 

■WAV  TT***    •  suanttosUt. 

29Cu>.  2, 

(3.)  When  an  estate  is  vested  in  trustees  in  Astothe 

*  fee-simple,  in  trust  to  raise  a  sum  of  money,  with-  constr^euoa 

out  specifying  the  particular  mode  of  raising  it,  woi^  raeh 

the  trust  will  authorise  a  sale  ^ ;  and  as  a  devise  ^d  p^fiil" 

V.  Nabbs,  1  £q.  Ab,  404>  pi.  3.  Richardson  9,  Chapman,  1  Burn 
Eod.  Law,  225.  Vernon  o.  Vernon,  Amb.  3.  2  Bro.  Cha.  Ca. 
227,  S.  C.  cited.  Clifton  v.  Lombe,  Amb.  519.  Massey  «• 
Sherman,  Amb.  520.  Nowlan  v.  Melligan,  1  Bro.  Cha.  Ca.  489. 
PierBon  v.  Gamett,  2  Bro.  Cha.  Ca.  38,  226.  Finch  Free.  Ch. 
200,  in  note,  S.  C.  Davis  «.  King,  2  Bro.  Cha.  Ca.  600.  Tay- 
lor 0.  George,  2  Ves.  &  B.  378.  Forbes  v.  Ball,  3  Mer.  437. 
Panons  v.  Baker,  18  Ves.  476.  [Lechmere  v,  LAvie,  2  Mylne 
&  Keen,  197.     Sale  «.  Moore,  1  Sim.  534.     Benson  v.  Whittam, 

5  Sim.  22.  BardsweU  v.  Bardswell,  9  Sim.  319.  Fope  «.  Pope> 
10  Sim.  1.  Knight  v.  Knight,  3  Beav.  148.  Ford  «.  Fowler, 
ih.  146.     Wood  d.  Cox,  2  My.  &  Cr.  684.      Raikes  v.  Ward, 

1  Hare,  445.     Rlkington  v.  Boughey,  Jur.  1841,  p.  1 149.] 

*  Harding  r.  Glyn,  1  Atk.  469.  Le  Maitre  v.  Bannister,  2  Bro. 
Cha.  Ca.40,  cited  Finch  Free.  Ch.  201,  S.  C.     Bland  v.  Bland, 

2  Bro.  Cha.  Ca.  43,  cited  Finch  Free.  Ch.  S.  C.  Harland «. 
"^"ggf  ^  Bro.  Cha.  Ca.  142.  Wynne  v.  Hawkins,  1  Bro.  Cha. 
Ca.  180.  Sprange  v.  Bernard,  2  Bro.  Cha.  Ca.  585.  Note  the 
case  of  Cunltffe  v.  Cunliffe,  Amb.  686.     Finch  Free.  Ch.  201, 

6  C.  2  Bro.  Cha.  Ca.  42,  S.  C.  was  overruled  by  the  Master  of 
the  Rolls  in  the  case  of  Pierson  «.  Gamett,  2  Bro.  Cha.  Ca.  cited 
Bopnu  See  2  Bro.  Cha.  Ca.  46.  Hill  v.  Bishop  of  London,  1  Atk. 
620.     [See  also  the  cases  cited  in  the  last  note.] 

*  Baines  «.  Dixon,  I  Ves.  41.  Wareham  v.  Brown,  2  Vem. 
153.  Newman  «.  Johnson,  1  Vem.  45.  See  8  Vin.  461,  pi.  7, 8, 
notes.  [And  it  seems  that  wherever  trustees  have  authority  to 
tell  for  the  purpose  of  raising  money,  whether  such  authority 
vises  from  an  express  direction  to  sell,  or  by  implication  from 
the  nature  of  the  trust,  they  will  have  power  to  mortgage  also : 
Ball  9.  Harris,  8  Sim.  485;  4  My.  &  Cr.  264,  S.  C. :  unless  in 
the  case  of  an  express  direction  to  sell,  there  be  apparent  an 
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anrr.  vi.    of  the  "*  rents  and  profits ^"  of  an  estate  wiULat 
^1^*0^  law,  carry  the  land  itsel£  it  has  been  determined, 

Iwnuo*l!ut.  *^^*  ^  *^^®*  *^  ^^^  money  by  **  rents  and  profits," 
29  Car.  2,    y^^  cHipower  tho  trustees  to  sell  ^  unless  there 

are  some  words  to  restrain  the  sense  of  those 
words  to  ''  annual "  profits '. 

In  the  anonymous  case,  1  Vem.  104,  a  distinc- 
tion is  taken  between  a  deed  and  a  will,  as  to  the 
operation  of  the  words  "  rents  and  profits :"  but 
there  does  not  appear  to  be  any  ground  for  this 
distinction  ^ 

intention,  on  the  part  of  the  creator  of  the  trust,  that  the  estate 
should  be  conyerted  out  and  out.  Haldenby  9.  Spoffbiih, 
1  Beav.  d90.] 

'  [Stewart  v.  Gamett,  3  Sim.  898.  And  an  indefinite  gift  of 
dividends  will  give  the  absolute  property  in  stock.  Page  9.  Leap- 
ingwell,  18  Ves.  467.] 

<  Gibson  v.  Rogers,  Amb.  93.  8  Vin.  461,  pi.  7, 8, 9, 10, 11. 
Lingen  v.  Foley,  2  Cha.  Ca.  205.  Allan  «.  Backhooae,  2  Ves.  & 
B.  65.  [And  see  Bootie  t^.  Blunddl,  1  Mer.  2^.  Playten  v. 
Abbott,  2  My.&  Keen,  97.] 

'  Ivy  V.  GUbert,  2  P.  W.  la  Evelyn  v.  Evelyn,  2  P.  W.666. 
Mills  V.  Banks,  3  P.  W.  8.  Anon.  Vera.  104.  Green  «.  Bdeher, 
1  Atk.  506. 

[In  Wilson  v.  Halliley,  1  Russ.  &  Mylne,  590,  where  the 
direction  was  to  '<  levy  and  raise  out  of  the  rents  and  profits  of 
my  said  real  estate  the  sum  of  5,850^,"  tlie  Master  of  the  RoUi 
said,  '<  Whether  the  5,850iL  is  to  be  raised  out  of  fUBnual  rents 
and  profits,  or  by  sale  or  mortgage,  is  a  mere  question  of  inten* 
tion,  to  be  collected  from  the  contezi  of  the  will,  or  from  the 
purposes  to  which  the  money  is  to  be  applied.  If  thoee  purposes 
require  the  immediate  payment  of  the  money,  then  it  must  be 
intended  that  the  testator  could  not  mean  satisfaetioa  by  annaai 
i^}ts  and  profits,  but  by  sale  or  mortgage;**  and  he  deeided  ia 
that  case  that  the  sum  was  to  be  raised  out  of  the  anaiiftl  renty 
or  profit!,  and  not  by  sale  or  m<Nrt^Lge.] 

■  See  Traffordt^.  AshtojB,  1  P.  W.418. 


•tmcUvo 
tnuU. 


CHAP,  m.]  StaU  27  H.  8,  c.  10.  847 

yH  By  the  eighth  section  of  the  statute  Ster.vu. 
29  Car.  2,  c.  3,  it  is  provided,  "  that  where  any  ^^^ 
conveyance  shall  be  made  of  any  lands  or  tene- 
ments, by  which  a  trust  or  confidence  shall  or  may 
arise  or  result  by  the  implication  or  construction 
of  the  law,  or  be  transferred  or  extinguished  by 
an  act  or  operation  of  law,  then  and  in  any  such 
case  such  trust  or  confidence  shall  be  of  the  like 
force  and  effect  as  the  same  would  have  been  if 
this  statute  had  not  been  made  V 

In  the  case  of  Lamplugh  v.  Lamplugh  S  it  was 
said,  that  this  section  must  relate  to  trusts  and 
equitable  interests,  and  cannot  relate  to  a  use, 
which  is  a  legal  estate :  and  it  is  observable,  that 
parol  evidence  may  be  admitted  to  rebut  a  restilt- 
ing  trusts 

'  The  7  Wm.  8,  c  12,  a.  7,  9, 10, 11,  in  IreiwMi  is  similar  to 
29  Car.  2,  e.  a 

'  I  P.  W.  112. 

'  2  Vera.  294.  1  P.  W.  1 12.  [That  U  to  say,  a  tsust  which 
KBsIts  from  legal  presumption  only;  but  a  trust  whioh  results 
from  any  defect  in  the  instrument  creating  it,  (the  intention  to 
create  a  trust  of  some  sort  or  the  other  being  ambiguous,)  cannot 
be  rebutted  by  extrinsic  or  parol  evidence^  for  that  would  be  to 
amend  or  contradict  the  instrument  itself.  liangham  v.  Sanford, 
19  Yes.  643.    Gladdmg  v.  Yapp,  5  Madd.  59. 

In  all  cases  in  which  a  presumption  arises  by  the  mere  impllca- 
tion  of  law,  there  parol  evidence  may  be  admitted  to  rebut  it; 
and  where  such  evidence  is  used  to  rebut  a  presumption,  there 
parol  evidence  may  be  used  also  to  confirm  it  Bishop  of  Cloyne 
s.  Yovng,  2  Ves.  9L  For  eases  on  the  admission  of  evidence 
to  rebut  or  eonfirm  reBulting  trusts  arising  out  of  stock  trans* 
fSsned,  or  money  paid,  or  purchases  made  by  one  person  in  the 
name   of  another,  see  Graham  v,  Graham,   1  Ves.  jun.  275^ 
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a«cT.  viL       The  following  are  instances  of  trusts,  arismg 
from  the  operation  or  construction  of  equity. 


Resnltiog 
and  eou- 
struetive 
trosU. 


Conttrnc- 
tive  tnitu 
arising  from 
notice. 


(1.)  When  an  estate  is  subject  to  a  trust  or 
equitable  interest,  and  a  person  purchases  it  for 
a  valuable  consideration,  with  notice  of  the  tnist 
or  equitable  interest,  the  estate  will  be  subject  to 
it  in  the  hands  of  the  purchaser  ^ ;  and  a  person 


(money);  George  v.  the  Bank  of  England,  7 Price,  646,  (stock); 
Rider  v.Kidder,  10  Ve8.360,  (stock);  Finch «. Finch,  15VeB.4d; 
Dyer  v.  Dyer,  2  Cox,  98 ;  Carter  v.  Ratty,  12  July  1745,  MSS. 
cited,  2  Madd.  Chancery,  113,  (land  purchased  in  the  name 
of  a  stranger) ;  Morlass  v.  Franklin,  1  Swanst  17 ;  Prankeid  r. 
Prankerd,  1  Sim.  &  Stu.  1 ;  Lamplugh  v.  Lamplugh,  1  P.  W.  lll» 
6th  ed.  and  cases  dted  in  note;  Dyer  «.  Dyer,  2  Cox,  93;  Tay- 
lor t.  Taylor,  1  Atk.  386;  Ebrand  v.  Dance,  2  Ch.  Ca.  26,  (land 
purchased  in  the  name  of  a  son,  or  a  grandson,  the  father  being 
dead).  It  will  be  remembered  that  in  these  two  latter  instances  the 
presumption  is,  that  the  purchase  is  intended  as  an  advancement 
for  the  child,  or  grandchild,  in  whose  name  the  purchase  b  made ; 
but  in  the  case  of  a  stranger,  the  presumption  is,  that  the  person 
named  is  merely  a  trustee  for  the  person  making  the  purdiase. 
And  note^ithat  where  land  is  purchased  with  the  money  of  A.,  in 
the  name  of  B.,  the  resulting  trust  to  A.  may  be  rebutted  as  to 
part  of  the  land,  or  part  of  the  interest  in  the  land.  Benbow  v. 
Townsend,  1  Mylne  &  K.  506.] 

'  Saunders  v.  Dehew,  2  Vem.  271.  Langton  v.  Astrey,  2  Cha. 
Rep.  30.  3  Atk.  238.  Daniels  «.  Davison,  16  Yes.  249.  <«  Though 
he  had  no  notice  before  he  paid  his  money,  yet  he  had  notice 
before  the  execution  of  the  conveyance,  and  it  is  all  but  one 
transaction."  Per  Lord  Hardwicke  in  Wigg  v.  Wigg,  1  AtL 
383.  [And  see  Malpas  v.  Ackland,  3  Russ.  273.  Miles  tr.  Lang- 
ley,  1  Russ.  &  My.  39.    2  Russ.  &  My.  626,  S.  C] 

Under  this  head  may  be  classed  those  cases  where  leases  have 
been  made  at  an  under  value  by  trustees  to  charitable  uses*  See 
Attorney-General  v.  Magwood,  18  Ves.  315,  and  the  eases  there 
referred  to,  and  Attorney-General  t,  Brooke,  ibid.  819. 


CHAP,  ra.]        Stat.  27  H.  8,  c.  10.  349 

aoquiring  an  estate  as  a  mere  voluntary  grantee,  Skt.  vtl 
even  without  notice  *,  or  as  a  devisee  \  will  take  ^^f 
it  subject  to  every  beneficial  or  equitable  lien.  ^^^ 
The  principle  has  been  extended  to  that  equitable 

{Notice  is  either  actual  or  constructive,  the  consequences  of 
both  being  the  same.  Ambl.  626.     And  notice,  whether  actual 
or  constnicdire,  to  the  attorney  or  agent  of  the  party,  if  in  the 
same  transaction,  or  in  another  shortly  previously  to/ and  con- 
nected with  ity  or  clearly  present  to  the  mind  of  the  attorney  or 
ageot,  is  the  same  thing  as  notice  to  the  party  himself.    3  Sim. 
807.    Hargreaves  «•  Rothwell,  1  Keen,  154;     Dryden  «.  Frost, 
3  My.  &  Cr.  670.     Constructive  notice  is,  in  fact,  evidence  of 
notice,  from  which  the  court  presumes  that  the  party  must  have 
bad  actual  notice ;  and  there  are  many  circumstances  which  may 
constitute  this  evidence,  it  being  a  rule  that  whatever  is  sufficient 
to  put  a  party  upon  an  inquiry  b  good  notice.     1  Atk.  490. 
Thus,  a  purchaser  taking  a  conveyance   from  a  vendor  who 
has  not  possession  of  the  titie-deeds,  will  take  it  with  notice  of 
any  daim  which  the  party  in  possession  of  the  title-deeds  may 
bave.    Dryden  v.  Frost,  ubi  supra.      And  a  general  recital 
in  a  deed,  tbat  there  are  mortgages  on  the  estate,  will  affect 
parties  claiming  under  the  deed  with  notice  of  a  mortgage  no^ 
specified  therein.  Farrow  9.  Rees,  4  Beav.  18.     See  also  Eland  9. 
Eland,  1  Beav.  235,  4  My.  &  Cr.  420,  S.  C.  Jones  v.  Smith, 
1  Hare  43,  and  the  cases  there  cited.    It  appears  from  the  case 
of  Jones  o.  Smith  (in  which  there  is  an  appeal  now  pending) 
that  notice  of  the  existence  of  a  settlement,  though  clearly  no- 
tice of  all  the  trusts  of  the  settiement  (3  Russ.  273),  does  not  of 
itself  amount  to  constructive  notice  that  a  particular  property  is 
comprised  in  it.    So  notice  that  an  estate  is  in  the  possession  of  a 
tenant  is  not  only  notice  of  a  lease,  but  also  of  an  equitable  titie  in 
the  tenant  under  an  agreement  to  purchase.     Danieb  v.  Davison, 
16  Ves.  249.     Miles  v.  Langley,  1  Russ.  &  My.  39.     2  Russ.  Be 
My.  626.    Hanbury  «.  Litchfield,  2  My.  &  Keen,  629.  But  it  was 
held  in  the  last-mentioned  case,  that  a  purchaser  is  not  bound  to 
pursue  hia  inquiries,  through  every  derivative  lease,  up  to  the 
original  lessee.    See  also  Sutherland  v.  Brigg,  5  Jur.  1 151.] 
^  See  1  Co.  121,  b.  Pye  «.  George,  2  Salk.  680. 
*  Mario  V.  Smith,  2  P.  W.  200. 
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flwT.  vn.  lien  which  a  vendor  has  for  any  part  of  his  pur- 
^^^^     chase-money  remaining  nnpaid  •. 


•traetiTo 
traiU. 


In  the  application  of  the  ahove  rule,  it  has  been 
determined,  that  notice  of  a  bargain  and  sale  not 
inrolled  ^  of  a  deed  not  registered  ^  and  of  a  judg- 
ment not  docketed ^  wiU  affect  the  purchaser: 
the  Court  of  Chancery  thereby  giving  an  equitable 
validity  to  an  instrument,  which  the  legislature 
has  expressly  declared  shall  have  no  legal  opera- 
tion against  a  purchaser. 

But  a  person  purchasing  with  notice  of  a  volun- 
tary conveyance,  under  the  statute  27  Eliz.  c  4, 
will  not  be  bound  by  it  ^ ;  for  the  statute  makes 
the  voluntary  conveyance  constructively  fraudu- 
lent ;  and  the  purchaser,  buying  with  notice  of  a 

.  '  Hackreth  v.  Symmons,  15  Yes.  329.  Grant  v.  Milk,  2  Ves. 
&  B.  806.     [See  Davies  v.  Thomas,  2  Youn.  &  CoU.  234.] 

'  dAtk.651,  652. 

*  Le  Neve  v.  Le  Neve,  3  Atk.  646. 

'  Davis  V.  Earl  of  Stratfamore,  16  Ves.  419.  [But  ao  far  ai 
the  operation  of  a  judgment,  under  the  act  1  &  2  Vic  c  11(^ 
(m.  1 1,  13  and  19,)  is  concerned,  notice  of  the  judgment  will 
not  affect  a  purchaser,  unless  a  minute  of  such  judgment  has 
been  left  with  the  senior  master  of  the  Court  of  Common  Pleas* 
as  mentioned  in  the  act.     See  3  &  4  Vic  c  82,  s.  2.] 

^  See  Doe  ex  dem.  Otley  v.  Manning,  9  East,  59.  (^Currie  v. 
Kind,  1  My.  &  Cr.  17.  Doe  dem.  Baverstock,  8  AdoL  Sc  EL 
650.  A  mortgagee  is  a  purchaser,  pro  taniOf  under  this  aet, 
Cow.  278.  1  Adol.  &  £1.  733.  But  a  party  with  whom  title* 
deeds  have  been  deposited  as  a  security  for  money  is  not  regarded 
as  a  purchaser  under  the  act,  at  law,  since  by  meana  of  the  de- 
posit he  acquires  no  more  than  a  right  to  go  into  a  court  of 
equity  to  compel  a  legal  conveyance.     9  Bing.  76.]]. 
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fraud,  is  not  by  the  means  of  that  notice  con-  skt.  vn. 
verted  mto  a  trustee.  ^^^ 


•trQctire 
truiU. 


If  a  person  purchases  of  a  trustee  for  a  valu- 
able consideration  without  notice,  he  will  hold 
discharged  of  the  trust ;  but  if  the  original  trustee 
repurchases  the  estate,  he  will  be  again  converted 
into  a  trustee,  notwithstanding  the  first  pur- 
chaser had  levied  a  fine,  and  five  years  non-claim 
had  run  upon  it  \  But  a  stranger,  who  purchases 
with  notice  from  a  person  who  purchased  for  a 
valuable  consideration  without  notice,  may,  it  is 
conceived,  shelter  himself  under  the  first  pur- 
chase'. 

It  is  not  clear  how  far  a  purchaser  may  be 
aflTected  by  notice  of  a  constructive  or  doubtftd 
trust.  It  is  to  be  lamented  that  he  is  subject  to 
it  in  any  case.  Where  a  settlement  was  made  in 
pursuance  of  articles,  and,  pursuing  the  exact 
words  of  the  articles,  gave  an  estate  tail  to  the 
husband,  instead  of  limiting  the  estate  to  him  for 
life,  with  remainder  to  his  first  and  other  sons  in 
strict  settlement,  it  was  determined,  that  a  pur- 
chaser with  notice  of  the  articles  (which  were  of 
long  standing),  would  not  be  affected,  by  reason  of 

'  Bovey  v.  Smith,  1  Vera.  60.    2  Ch.  Ca.  124,  S.  C. 

'  See  Lowther  v.  Carlton,  2  Atk.  242,  and  the  cases  in  the 
note  to  the  last  ed* :  and  see  1 1  Ves.  478,  in  McQueen  o.  Far- 
qnhar*  [See  also  Bennett  v.  Walker,  1  Vent  ISO,  and  Sugd. 
on  Vend.  8c  Par.  toL  iL  p.  448,  lOth  ed.  There  seems  to  be  do 
donht  upon  the  subject] 


352  Of  Trusts  since  the         [chap.  m. 

fiwT.  yn.  the  notice,  with  a  trust  for  the  benefit  of  the 
SJTitf  issue*;  and  in  the  case  of  CordweU  t?.Mackaril^ 
'^^^^  the  Chancellor  says,  «  I  am  unwilling  to  think, 
that  the  subjects  are  bound  to  take  notice  of  the 
rules  of  equity,  as  they  are  of  a  court  of  law. 
They  must  take  notice  of  a  deed,  on  which  an 
equity  arises,  supported  by  precedents,  the  justice 
of  which  every  body  must  acknowledge,  as  prior 
incumbrances,  but  not  the  mere  construction  of 
words,  which  are  uncertain  in  themselves,  and 
often  depend  on  the  locality  of  them  ^.^ 


Of  resulting      (2.)  If  au  ostato  be  purchased  in  the  name  of 

trattt. 

^^  one  person,  and  the  consideration-money  bdong 

Whore  an 

Mtateupar-  to,  or  bc  paid  by,  another,  the  estate  so  purchased 
name  of  one,  will  1)0  subjoct  to  a  trust  iu  fkvour  of  the  person 

and  the  con- 

•ideration.    claiming,  or  paying,  the  money ;  although  there 
^""uother    be  no  express  declaration  for  that  purpose  '• 

penon. 

^  See  Warwick  o.  Warwick,  3  Atk.  293.  Senhouse  v.  Earie, 
Amb.  285.  The  case  of  Powel  v.  Price,  2  P.  W.  535,  seems  to 
have  been  determined  upon  the  same  principle.  In  the  case  of 
Parker  v.  Brooke,  9  Ves.  583,  the  Master  of  the  Rolls,  allodiog 
to  the  case  of  Senhouse  v.  Earle,  said,  that  *'  Lord  Hardwicke 
took  it  to  be  clear,  that  if  the  articles  had  been  modem,  he  must 
have  reformed  them  even  against  a  purchaser."  It  is  observabiei 
that  in  West  v.  Erissey,  2  P.  W.  349,  the  plaintiff  did  not  attempt 
to  impeach  the  parchasers. 

*  Amb.  515.     [2  Eden,  347.] 

'  See  Hardy  v.  Reeves,  5  Ves.  426.  [Sir  Edward  Sugden,  io 
his  Vend.  &  Purch.  vol.  iiL  p.  479,  lOth  ed.  considers  that  **  oa- 
tainly  a  court  of  equity  would  not  enforce  a  purchaser  to  fake 
such  a  title,**  (a  title  depending  on  the  eonstructiTe  trust  men- 
tioned in  the  text),  *'  although  no  relief  might  be  granted  to  his 
prejudice  if  he  actually  had  purchased."] 

'  Lloyd  V.  SpiUett,  2  Atk.  150,  257.   1  Atk.  60.    1  Vera.  366. 
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la.  order  to  raise  a  trust  of  this  kind,  the  fact  Swr.  vii. 
of  the  ownership  of  the  money  should  appear  ^tt? 


upon  the  face  of  the  deed,  either  by  a  recital,  or  by 
expressions  which  amount  to  a  necessary  impli- 
cation  or  presumptive  proof  of  it  ^  If,  however, 
it  be  expressly  stated  in  the  conveyance,  that  the 
money  was  paid  by  the  nominal  purchaser,  and 
nothing  shall  appear  to  explain  the  nature  of  the 
transaction,  then,  if  in  his  lifetime  such  nominal 
purchaser  shall,  by  any  note  or  memorandum  in 
writing  ^  or  by  his  answer  to  a  bill  filed  against 
him,  for  a  recovery  thereof  (though  he  shall  at 
the  same  time  plead  the  Statute  of  Frauds  %  con- 
fess the  purpose  for  which  the  purchase  was  made ; 
or  i£  after  his  death,  he  shall  leave  any  papers  dis- 
closing the  real  circumstances  of  the  case  ^ ;  in  all 

4  Bro.  P.  C.  67.    Wray  «.  Steele,  2  Ves.  &  R.  388,  which  was 

the  case  of  a  joint  advance.     [And  a  custom  inconsistent  with 

this  doctrine  of  resulting  trusts,  as  that  a  person  named  by  the 

porchaaer  of  a  copyhold  estate  shall  take  beneficially,  has  been 

held  to  be  unreasonable  and  void  as  against  the  right  in  equity 

of  the  purchaser.     Lewis  v.  Lane,  2  My.  &  Keen,  449.]     But 

according  to  the  policy  of  the  registry  acts  (26  Geo.  3,  c  60. 

^  Geo.  3,  c  68),  the  registry  of  a  ship  is  conclusive  evidence  of 

the  equitable  as  well  as  legal  property.     Ex  parte  Houghton, 

17  Ves.  251.     '*  There  can  be  no  such  thing  as  the  equitable 

ownership  of  a  ship."     Dixon  v.  Ewart,  3  Mer.  333.     See  Ryle 

r.  Haggle,   1  Walker  &  Jac.  234.     [But  these  registry  acts  do 

not  affect  titles  passing  by  operation  of  law.  5  Mau.  &  Sel.  239.] 

*  See  2  Vern.  168.     Prec.  Ch.  104.     Kirk  v.  Webb,  ib.  84- 

Denton  v.  Davis,  18  Ves.  499. 

'  See  ante,  343,  and  O  Hara  v.  O'Neil,  2  £q.  Ab.  745,  and 
Vin.  tit.  Trust  (E.) 

'  Cottington  v.  Fletcher,  2  Atk.  155.     But  see  Edwards  v. 
Moore,  4  Ves.  23. 
'  Rjali  V.  Ryall,  Amb.  413.     Lane  v.  Dighton,  ib.  409. 

VOt*.  I.  A  A 


•tractive 
trusts. 
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sbct.  vii.  these  instances  the  court  will  raise  the  trust,  even 
fndwli"*     against  the  express  declaration  of  the  purchase- 


^^^  deed.  If,  indeed,  upon  a  bill  filed  against  him  for 
a  discovery,  the  nominal  purchaser  deny  the  tsusts 
by  his  answer,  and  insist  upon  the  Statute  of 
Frauds,  it  should  seem  that  parol  proof  cannot  be 
admitted  to  prove  the  trust ' ;  and  it  is  conceived, 
that  after  the  death  of  the  supposed  nominal  pur- 
chaser, parol  proof  alone  can  in  no  instance  be 
admitted  against  the  express  declaration  of  the 
deed  \  The  cases  of  Ryall  v.  Ryall  ^  and  Lane  v, 
Dighton«,  are  by  no  means  authorities  against 
this  construction ;  for,  as  to  the  former,  it  will  be 
found,  upon  examining  Mr.  Ambler's  report  of  it  ^ 
that  the  inquiry  was  directed  only  as  to  250^ 
which  appeared  by  papers  of  the  testator  to  have 
been  trust-money :  and  as  to  the  latter,  there  was 
evidence  in  the  case  under  Mr.  Dighton's  hand- 
writing, that  the  trust  stocks  had  been  sold,  and 
the  money  laid  out  from  time  to  time  in  the  pur- 
chase of  land.  In  Liebman  v.  Harcourt,  2  Mer.  513, 
the  money  was  followed  by  the  evidence  of  the 
banker's  books,  and  of  the  clerks  in  the  house. 
But  that  was  the  case  of  stock. 

*  See  Skett  v.  Whitmore,  2  Freem.  d52.  NewtOD  tr.  Preston, 
Prec.  Ch.  103.  Willis  v.  WiUis,  2  Atk.  71.  Cooth  tr.  Jackson. 
6  Yes.  12.  Rowe  v.  Teed,  15  Yes.  374.  See  Evans  v.  Harris, 
2  Yes.  &  B.  361. 

*  Kirk  V.  Webb,  Prec.  Ch.  84.  2  Freem.  229,  S.  C.  Heron 
V.  Heron,  Prec.  Ch.  163.  Halcot  o.  Markant,  ib.  168.  Kinder 
V.  MiUer,  ib.  172.  2  Yem.  440,  B.  C.   Deg  v.  Deg,  2  P.W.  414. 

*  1  Atk.  59.  •  Amb.  409. 
'  Amb.  413,  S.  C.  cited. 


structiTO 
tniBtSa 
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The  preceding  obserrations  have  been  adopted  skt.  vii. 
by  one  intelligent  writer  ®,  and  they  have  been  ^^^? 
controverted  by  another  ^  npon  the  ground,  "  that 
the  Statute  of  Frauds  is  not  more  broken  in  upon 
by  admitting  parol  proof  after  the  death  of  the 
nominal  purchaser,  than  by  allowing  such  proof 
in  his  lifetime."    The  question,  however,  will  still 
be,  whether  the  parol  evidence  of  third  persons 
can  be  admitted  during  the  purchaser's  life  against 
his  own  express  dedarationi    When  upon  the 
face  of  the  instrument,  or  by  other  written  evi- 
dence, it  appears  that  the  consideration  paid  by 
the  grantee  is  the  property  of  another  person, 
there  is  an  equitable  presumption  that  the  estate 
is  purchased  for  the  benefit  of  the  person  with 
whose  money  it  was  bought ;  and  this  resulting 
trust  so  created  by  a  construction  of  equity,  may 
be  rebutted  by  parol  evidence ;  for  the  trust  itself, 
not  being  within  the  Statute  of  Frauds,  may  be 
repelled  or  varied  without  the  aid  of  it  *.    But  it 
is   difficult  to  discover  a  principle   upon  which 
parol  evidence  alone  can,  consistently  with  the 
statute,  be  admitted  to  establish  a  fact,  the  efibct 
of  which,  if  established,  is  to  create  an  equitable 
interest,  and  not  to  counteract  a  constructive  trust 
previously  raised  ^. 

*  Roberts  on  Frauds,  99. 

*  Sugden  on  Vend.     [Vol.  iii.  p.  257,  10th  ed.    Leman  v. 
Whitley,  4  Russ.  423.] 

■  See  Lamplugh  v.Laniplogh,  1  P.  W.  113.  Taylor  v.  Alston, 
cited  in  Dyer  v.  Dyer,  Watk.  223. 

*  If  the  case  of  Lench  v,  Lench,  10  Yes.  511,  is  to  be  con* 
sidered  as  an  unqualified  decision,  establishing  the  admission  of 
parol    evidence  alone,  I  must  in  course  bow  to  the  authority. 

A  a2 
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Sect.  TIL       The  fule,  wMch  I  have  explained,  is  not  appli- 

and  mI?     cable  to  the  case  of  a  purchase  made  by  a  father 

IJJJISr'      in  the  name  of  a  son,  miprovided  for  at  the  time 

The  excep.    of  such  purchasc :  for  in  that  case  the  purchase 

rale!  ^  '^^  shall  be  considered  as  an  advancement  for  the 

PorchtM  by  son,  and  not  as  a  trust  for  the  farther ;  although 

the  father  takes  the  possession  and  receives  the 

rents  and  profits'.    It  is  the  same,  where  the 

grandfather  purchases  lands  in  the  name  of  a 

grandchild,  the  father  being  dead ;  for  then  the 

grandfather  is  in  loco  parentis  \ 

After  a  devise  of  real  estates  the  testator  cannot  create  a  trust 
upon  the  devise,  by  writing  not  attested  by  three  witnesses.  Can 
r.  Addington,  3  Atk.  141.  But  it  seems,  that  in  a  bUl  for  dis- 
covery of  a  secret  trust,  the  devisee  will  be  bound  to  answer  as 
to  the  fact.     Muckleston  v.  Brown,  6  Yes.  52. 

'  Gray  v.  Gray,  1  £q.  Ab.  381.  2  Swanst  594.  Taylor  v.  Tay- 
lor, 1  Atk.  386.  1  P.  W.  Ill,  608.  2  Atk.  480.  In  Gilbert's 
Lex  Preetoria  (271,)  it  is  said,  "  but  if  the  father  purchases  in  the 
name  of  his  son,  who  is  of  full  age,  which  by  our  law  is  an  emanci- 
pation out  of  the  power  of  the  father ;  there,  if  the  father  takes 
the  profits,  or  lets  leases,  or  acts  as  the  owner  of  the  estate,  the 
son  is  a  trustee  for  the  father ;  because  there  is  the  same  result- 
ing trust  as  if  the  son  were  a  stranger,  where  the  father  acts  as 
owner  of  the  estate,  since  it  was  purchased  with  his  money."  See 
Treatise  of  Eq.  vol.  li.  p.  122.  [And  it  is  immaterial  whether  the 
son  be  legitimate  or  not.     Kilpin  v.  Kilpin,  1  My.  8t  Keen,  520.] 

^  Ebrand  v.  Dancer,  1  Eq.  Ab.  382.  [Kilpin  v.  Kilpin, 
fibi  supra."]  So  if  a  person  purchase  in  the  Dame  of  his 
wife,  the  wife  is  not  a  trustee  for  her  husband.  Kingdom  v. 
Bridges,  2  Vem.  67.  Back  v.  Andrews,  Prec.  Cha.  1.  2  Vera. 
120.  [Dummer  r.  Pitcher,  2  My.  &  Keen,  262.  Shuttleworth 
V.  Greaves,  4  My.  &  Cr.  35.^  So,  where  a  father  parcbases  a 
copyhold  estate,  held  for  lives,  and  takes  the  grant  in  names  of 
himself  and  his  son  in  succession.  The  cases  upon  this  head  win 
be  found  in  Dyer  v.  Dyer,  Watk.  216.  Finch  r.  Finch,  15  Ves. 
43.  [Coates  r.  Stephens,  1  Yo.  &  Col.  66.  Sidmouth  r.  Sid- 
mouth,  2  Beav.  447.] 
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In  these  cases  the  &ther  cannot  by  a  subse-  Swt.  vii. 
quent  deed  dectare  his  «,n  to  be  a  tn-Le-  nor  ^ 
can  the  son  himself,  on  his  sick  bed,  make  a  decla-  *^^^ 
ration  of  trust  in  favour  of  his  father,  so  as  to 
prevent  his  own  wife  from  dower  ^ 

So,  if  a  &ther  buy  in  the  names  of  his  son  and 
a  trustee ',  or  in  the  names  of  himself  and  son  ^ 
in  either  case  it  is  an  advancement.  But  in  these 
instances  the  &ther  shall  have  the  benefit  of  sur- 
vivorship in  case  the  son  die  during  his  minority ; 
although  the  son  shall  not  have  the  benefit  of 
survivorship,  as  against  the  judgment  creditor  of 
the  father®. 

It  seems  that  when  the  son  is  provided  for  at 
the  time  of  the  purchase,  he  stands  in  the  situa- 
tion of  a  stranger  ^  Where  a  grandmother,  during 
the  life  of  the  father,  invested  100/.  in  the  pur- 
chase of  an  exchequer  annuity  in  the  name  of  a 
grandchild ;  the  child's  flEtther  gave  a  bond  to  the 
grandmother  for  the  repayment  of  100/1  if  the 
child  died  before  the  grandmother;  the  grand- 

*  2  Cha.  Ca.  231.  The  evidence  of  intention  must  be  con- 
temporaneous. Murless  v.  Franklin,  1  Swanst  13.  [Coates  o. 
Collier.    Sidmouth  v.  Sidmouth,  uhtsupra.'] 

*  Bateman  tr.  Bateman,  2  Vem.  406. 

'  Lamplugh  v.  Lamplugh,  1  P.  W.  111.      [Crabb  «.  Crabb, 

1  My.  &  Keen,  511.] 

*  Scroope  v.  Scroope,    1  Cha.  Ca.  27.     Back  v.  Andrews, 

2  Vem.  120. 

*  Stileman  v.  Ashdown,  2  Atk.  477. 
>  Elliott  v.  Elliott,  2  Cha.  Ca.  232. 
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sicr.  Yii.  mother  received  the  income,  and  kept  the  tally, 
i^'lLli?  the  grandchild  making  no  claim ;  it  was  held  to 
jjj^«|^      be  a  trust  for  the  gramdmother  ^ 

Where  tho       (3.)  When  a  voluntary  conveyance  is  made  with 

di^u'on  of  a  declaration  of  trusts,  as  to  a  part  only  of  the 

Ixton'dtto a  land,  or  of  the  estate  or  interest  in  il;  there  is  a 

u^d  orit!    resulting  trust  in  that  case,  for  the  grantor  or  his 

*•"•*•        representatives,  as  to  the  part  or  interest  of  which 

there  is  no  declaration  ^ ;  as  where  A.  granted  an 

advowson  to  B.  for  ninety-nine  years  in  trust  to 

present  a  particular  person,  the  beneficial  interest 

in  the  term  beyond  the  puipose  for  which  the 

grant  was  made  vested  in  the  grantor  ^. 

The  rule  is  applicable  to  devises.  Where  a  tes- 
tator creates  an  executory  trust,  or  devise,  to  take 
effect  within  the  limit  allowed  by  law,  and  makes 
no  disposition  of  the  intermediate  beneficial  inte- 


'  Lloyd  V.  Read,  1  P.  W.  607. 

*  Barn.  Cha.  Rep.  308.    2  Atk.  150. 

^  Cottiogton  V.  Fletcher,  2  Atk.  156.  [But  an  exception  to  the 
doctrine  of  resulting  trusts  exists  in  regard  to  gifts  for  charitable 
purposes.  In  every  such  case  the  charity  will  have  the  benefit  of 
any  augmentation  in  the  revenues  of  the  property,  and  not  the 
heir  by  way  of  resulting  trust,  although  the  rents  as  they  existed 
at  the  time  of  the  gift  were  distributed  by  the  donor  himself,  and 
were  exhausted  by  the  objects  specified  in  such  distribution. 
Thetford  School  case,  8  Co.  259.  2  Jac  &  W.  307.  It  may  be 
observed,  that  the  stat.  9  Geo.  2,  c.d6,  makes  void  not  merdy  a 
charitable  trust,  but  the  estate  clothed  with  it;  though,  of  coune, 
the  trust  only  is  void  where  the  estate  is  vested  in  the  trustees 
for  other  purposes.  Willet  v.  Sandford,  1  Ves.  sen.  186.  Pil* 
kington  v.  Boughey,  Jur.  1841,  p.  1149.] 


straetiTo 
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rest^  the  trast  or  equitable  estate  will  descend  to  smt.  vil 
the  heir,  until  the  contingency  happens  upon  ^^^f 
which  the  equitable  executory  devise  is  to  arise : 
or»  where  the  l^al  estate  in  fee-simple  is  devised 
to  trustees,  in  trust  for  A.  for  life,  with  remainder 
to  his  first  and  other  sons  successively  in  taU,  with 
remainder  to  the  first  and  other  sons  of  B.  suc- 
cessively in  tail,  and  A.  dies  without  having  had  a 
son  in  the  lifetime  of  B.,  who  has  no  son  then 
living ;  the  legal  estate  of  the  trustees  will  sup- 
port the  contingent  remainder  to  the  sons  of  B. ; 
and  until  the  birth  of  B.'s  son,  or  until  such 
event  becomes  impossible  by  the  death  of  B., 
the  beneficial  interest  will  descend  to  the  testa- 
tor's heir  *. 

■  HopkiDB  V.  Hopkins,  1  Atk.  581.  Ca.  Temp.  Talb.  44. 
BttU.  Co.  Litt  271,  b.  S.  C.  Stanley  v.  Stanley,  16  Ves.  491. 
See  Chambers  v.  Brailsford,  18  Yes.  368.  2  Mer.  25.  [And 
^  if  in  a  grant  or  deyise  there  be  a  limitation  in  fee  which  is 
whoUy  void,  no  estate  passes,  and  the  use  remains  in  the  grantor, 
or  results  to  the  heir  of  the  testator.  So,  if  the  void  limitation 
be  not  of  the  fee,  but  of  a  partial  interest  only,  as  an  estate  for 
life,  the  use  of  such  partial  interest  in  like  manner  remains  in  the 
grantor,  or  results  to  the  heir  of  the  testator."  Per  Sir  John 
Leach,  Master  of  the  Rolls,  in  Lomas  v.  Wright,  2  Myl.  &K.  778, 
where  he  impugns  the  doctrine  attempted  to  be  established  in  that 
case»  that  where  a  limitation  is  simply  void,  as  in  the  devise  to  a 
monk  for  life,  the  person  next  in  remainder  will  be  entitled  to  be 
let  in.  The  same  general  rule  applies  to  trusts  of  real  estate, 
and  there  will  be  a  resulting  trust  for  the  heir.  See  Tregonwell 
V.  Sydenham,  3  Dow.  194.  Gibbs  v.  Rumsey,  2  V.  &  B.  294. 
Jones  tr.  Mitchell,  1  S.&  S.  290.  Dunnage  v.  White,  1  Jac.  &  W. 
583.  Ellis  «.  Selby,  1  My.  &  Cr.  286.  And  the  doctrine  of 
resulting  trusts  is  so  distinctly  recognised,  that  by  the  3  &  4  Will. 
4,  c  74,  s.  22,  a  resulting  trust  is  declared  to  be  an  estate  sufficient 
to  qnalify  the  person  entitled  to  it  to  be  protector  of  the  settlement.^ 


ttructive 
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skt.  VII.  In  the  case  of  Sherrard  v.  Lord  Harborough, 
i^tt^  Amb.  166,  Bennet,  Earl  of  Harborough,  by  his  wiU 
devised  all  his  manors,  advowsons,  &c.  to  trustees, 
in  trust  out  of  the  rents  and  profits  to  pay  to  the 
succeeding  earl  an  annuity  of  1000/.  for  his  life, 
and  directed,  that  the  surplus  of  the  rents  and 
profits  should*  during  the  life  of  the  earl  (the  an- 
nuitant) be  laid  out  in  the  purchase  of  lands,  to 
be  settled  to  such  uses  as  the  testator's  other 
lands  stood  settled  after  the  death  of  the  said 
earl ;  and  after  the  decease  of  the  earl,  the  an- 
nuitant, the  trustees  were  to  stand  seised  of  the 
estates  to  the  use  of  the  first  and  every  other  son 
of  the  same  earl  successively  in  tail,  with  re- 
mainders over.  The  question  was,  who  was  en- 
titled to  the  right  of  presentation  to  the  advow- 
sons  during  the  life  of  the  earl,  the  annuitant. 
The  Lord  Chancellor  determined,  that  the  trustees 
themselves  had  no  pretence  of  right ;  and  that 
the  right  of  presentation  not  having  been  disposed 
of  during  the  life  of  the  earl,  the  devisee  of  the 
annuity,  it  resulted  to  the  heir. 

So,  in  the  case  of  the  Marquess  Townshend  t?. 
the  Bishop  of  Norwich  and  others  (Aug.  1821),  it 
appeared  that  the  late  Lord  Townshend,  by  his 
will  dated  the  19th  of  July  1811,  devised  unto  the 
use  of  trustees  and  their  heirs  all  his  real  estates 
not  previously  by  his  will  disposed  of,  in  trust,  by 
mortgage  or  sale  to  raise  so  much  money  in  aid  of 
his  personal  estate  as  would  be  sufficient  to  pay 
his  debts  and  legacies,  and  after  payment  thereof. 
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in  trust  to  convey  his  real  estates,  or  so  much  swrx.  vii. 
thereof  as  should  not  be  disposed  of  under  the  l^tUH? 
trust  aforesaid,  to  the  use  of  the  same  trustees  J^^'j''' 
and  their  heirs  during  the  life  of  Lord  Charles 
Townshend,  in  trust,  out  of  the  rents  and  profits, 
to  pay  all  taxes  and  other  outgoings,  and  the 
expense  of  repairs ;  and  then  to  pay  an  annual 
sum  of  4000/.  to  Lord  Charles  Townshend,  and 
from  time  to  time  during  the  term  of  twenty-one 
years,  if  Lord  Charles  should  so  long  live,  to  accu- 
mulate the  surplus  of  the  said  rents  and  profits, 
with  remainders  over  after  the  death  of  Lord 
Charles,  wha  was  not  the  heir  of  the  testator.  The 
advowson  of  the  rectory  of  Rainham  was  included 
in  the  residuaiy  devise  contained  in  the  wiU;  and 
the  rectory  having  become  vacant,  the  question 
then  arose  as  to  the  right  of  presentation,  such 
right  having  been  claimed,  first,  by  the  present 
marquis,  as  heir  of  the  testator;  secondly,  by 
Lord  Charles  Townshend;  and,  thirdly,  by  the 
trustees.     The  Lord  Chancellor  decided  in  favour 
of  the  present  marquis,  upon  the  ground  that 
there  was  a  resulting  trust  to  him,  as  heir-at-law. 

Within  this  rule  may  be  included  that  class  of 
cases  where  a  trust  is  created  by  deed  or  will  for 
a  particular  piu^ose,  and  there  is  no  further 
declaration  of  the  trust  ^;   as  where  lands  are 

'  See  Cooke  v.  Guavas,  cited  2  Vern.  645»  and  the  cases  cited 
io  the  Dote  to  Hill  v.  Bishop  of  London,  1  Atk.  619,  last  ed.  In 
DaTidson  v.  Foley,  2  Bro.  C.  C.  203,  the  trust  of  a  term  of  years, 
created  for  particular  purposes,  resulted  for  the  benefit  of  the 
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8«cT.  Yii.  devised  to  executors  for  payment  of  ddi)ts  and 
^MD?  legacies,  and  no  further  trust  is  declared,  the  exe- 
cutors, after  the  payment  of  debts  and  legacies, 
will  be  trustees  as  to  the  surplus  for  the  heir  at 
law  ^  although  the  executors  have  no  legacy,  and 
the  heir  has  an  express  one^  So,  where  A. 
devised  lands  to  trustees  to  sell,  and  to  dispose  of 
the  money  as  he  should  appoint,  and  provided  he 
left  no  paper  of  apiK>intment,  to  his  four  nephews ; 
A.  appointed  several  sums  to  be  paid  to  several 
persons,  which  sums  did  not  amount  to  the  value 
of  the  lands ;  and  it  was  determined  that  the 
surplus  resulted  to  the  heir  ^ 

So,  where  a  rent-charge  was  devised  to  be  sold 
to  pay  l^cies  to  the  amount  of  800/. ;  but  if  the 
rent-charge  sold  fin-  1000/.,  then  an  additional 
l^F^^  of  100/.  was  given  to  B«,  and  another  oi 
100/.  was  given  to  G. :  it  was  bdd  in  this  case, 
that  if  the  rent-charge  sold  for  above  800/.  and 
less  than  1000/.,  the  residue  above  800/.  would 
result  to  the  heu*  at  law  ^  Upon  the  same  prin- 
ciple, the  case  of  Digby  v.  Legard  was  deter- 
mined ^     E.  B.  devised  her  real  and  personal 

tenant  for  life,  in  remainder  expectant  upon  the  term.  See  tlie 
case  of  Sidney  v.  Miller,  Cooper,  206,  where  a  term  of  years  was 
created,  and  no  trusts  of  it  declared,  and  it  was  directed  to  attend 
the  inheritance. 

'  Countess  of  Bristol  v.  Hungerford,  2  Vem.  645. 

*  Starkey  v.  Brookes,  1  P.  W.  390. 

'  City  of  London  v.  Garway,  2  Vem.  571. 

>  Stonehouse  v.  Evelyn,  3  P.  W.  251. 

»  Note  1,  3  Cox's  P.  W.  22. 
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estates  to  trustees  in  trust,  to  sell  and  pay  debts,  sm.  vii. 
and  to  pay  the  residue  to  five  persons,  to  be  ^^l^^f 


equaUy  divided  among  them,  share  and  share 
alike  (which  wwds  in  a  wiU  create  a  tenancy  in 
common) ;  one  of  the  residuary  legatees  died  in 
the  lifetime  of  the  testatrix,  and  the  Court  decided 
that  this  was  a  resulting  trust  (as  to  the  share  in 
the  real  estate  of  the  residuary  legatee,  who  died 
in  the  testator's  lifetime),  for  the  benefit  of  the 
heir-at-law. 

The  general  rule  which  I  have  mentioned,  that 
when  lands  are  devised  for  a  particular  purpose, 
vk  to  be  sold  for  payment  of  debts,  &c.  there  is 
a  resulting  trust  for  the  heir-at-law,  admits,  how- 
ever, of  several  exceptions  *. 

*  See  note  to  1  Atk.  619,  dd  ed.  In  Hill  r.  Bishop  of  London, 
1  AtL  620,  Lord  Hardwicke  observes,  that  <<  no  general  rule  is 
to  be  laid  down,  anless  where  a  real  estate  is  devised  to  he  sold 
for  payment  of  debts,  and  no  more  is  said.  Then  certainly  it  is 
a  resulting  trust;  but  if  a  particular  xeason  occurs,  why  the 
testator  should  intend  a  beneficial  interest  to  the  devisee,  there 
aie  no  precedents  to  warrant  the  court  to  say  it  shall  not  be  a 
beneficial  interest." 

In  King  v.  Dennison,  1  Yes.  &  B.  260,  276,  Lord  Eldon 
obaerres,  **  there  is  a  great  difference  here  between  a  devise  upon 
tnuty  and  a  devise  aubfect  to  a  charge"  See  Southouse  p.  Bate, 
2  Ves.  &  B.  396. 

Yet  the  word  trust  does  not  seem  to  be  conclusive  in  con- 
verting the  devisee  into  a  trustee.  See  Coningham  v.  MeUisfa, 
Free  Cha.  31.     Dawson  v.  Clarke,  15  Yes.  409. 

In  Gibbs  v.  Rnmsay,  2  Yes.  &  B.  294,  there  was  a  bequest  of 
the  residue  of  moneys  arising  from  the  sale  of  real  estate,  and 
the  residue  of  personal  estate,  "  unto  my  said  trustees  and  exe- 
cutors (the  said  H.  R.  and  J.  R.)/'  to  be  disposed  of  unto  such 
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swrr.  vn.       In  Hill  v.  Bishop  of  London  *,  Lord  Hardwicke 
fnTci!!"?^     observed,  that  if  J.  S.  devised  lands  to  A.  to  seU 
them  to  B.,  for  the  particular  advantage  of  B., 
that  advantage  was  the  only  purpose  to  be  served 
according  to  the  intent  of  the  testator ;  and  to  be 
satisfied  by  the  mere  act  of  selling,  let  the  money 
go  where  it  would ;  and  that  there  was  no  prece- 
dent of  a  resulting  trust  in  such  a  case :  and  that 
if  A.  devised  lands  to  J.  S.  to  sell  for  the  best 
price  to  B.,  or  to  lease  for  three  years,  at  such  a 
fine,  there  could  be  no  resulting  trust  to  the  her 
of  the  testator.    In  a  case'  where  there  was  a 
devise,  by  a  codicil,  to  trustees  to  seU,  and  to 
dispose  of  the  money  arising  by  the  sale  to  sudi 
uses  and  for  such  purposes  as  the  testator  should 
appoint,  and  in  defEiult  of  appointment^  as  they 
(the  trustees)  or  the  major  part  of  them,  shoiild 
think  proper ;  the  testator  having  previously  de- 
vised these  lands  to  the  same  trustees  for  such 
charitable  uses  as  he  should  direct  by  codicil  or 
otherwise;  the  testator  made  no  appointment: 
the  trustees  insisted  upon  the  beneficial  interest 
in  the  lands  devised,  and  the  heir-at-law  claimed 
a  resulting  trust;   but  it  was  determined  that 
there  should  be  no  resulting  trust  for  the  hdr, 
nor  could  the  trustees  have  any  beneficial  in- 

penon  or  persons,  and  in  such  manner,  &c^  as  they  in  their  dis- 
cretion should  think  proper  and  expedient ;  and  it  was  held,  that 
they  had  an  absolute  interest,  and  not  a  trust  [See  also  Docksej 
V.  Docksey,  3  Bro.  P.  C.  89.  Smith  v.  King,  1 6  East,  283. 
Cook  9.  Hutchinson,  1  Keen,  42.] 
*  1  Atk.  618.  *  Cook  v.  Duckenfield,   Atk.  562. 
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terest,  for  that   it   clearly  appeared    that   the  smt.vii. 
testator  mtended  them  ho  benefit,  but  only  an  ^^^} 
authority  ^. 


itruotiTe 
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It  has  been  before  stated  ^  that  if  there  be  no 
consideration  expressed  in  a  common  law  con- 
yejance,  and  no  declaration  of  the  use,  the  use 
will  result  to  the  grantor.  But  it  is  here  neces- 
sary to  observe,  that  the  mere  want  of  a  valuable 
consideration  will  not  alone  create  a  resulting 
trust  in  favour  of  the  grantor,  or  his  representa- 
tives®. Lord  Hardwicke,  in  the  case  of  Lloyd  v. 
Spillet,  expressly  made  his  decision  upon  this 
distinction  between  a  use  and  a  trust  arising  by 
operation  of  law  ^.  In  fact,  if  the  mere  want  of 
a  consideration  would  create  a  resulting  trust, 
there  could  be  no  such  thing  as  a  voluntary  con- 
veyance, so  as  to  vest  a  beneficial  interest  in  the 
grantee.  Circumstances  of  fi-aud,  mistake,  or  the 
like  *,  may  convert  a  grantee  under  a  voluntary 

*  To  the  eases  which  I  have  cited  as  an  exemplification  of  the 
rule  and  its  exceptions,  I  may  add  the  more  recent  cases  of 
Attorney -General  v.  Wansey,  15  Yes.  231.  Dawson  v,  Clarke, 
15  Yes.  409.  Wright  «.  Wright,  16  Yes.  188.  Nash  v.  Smith, 
17  Yes.  29.  Sheddon  v.  Goodrich,  8  Yes.  481.  Williams  v. 
Coade,  10  Yes.  500.  Hill  v.  Cock,  1  Yes.  &  B.  173.  Maugham 
r.  Mason,  Ibid.  410.     Hooper  v.  Goodwin,  18  Yes.  156. 

'  [Ante,  p.  97.] 

*  [On  the  contrary,  if  the  relation  of  trustee  and  cestuique 
trust  be  actually  constituted,  equity  will  compel  the  execution  of 
a  voluntary  trust.    See  post.] 

*  Bam.  Ch.  Rep.  387, 388.    2  Atk.  150. 

'  See  1  Frecro.  305,  308.  2  Atk.  150.  Duke  of  Norfolk  v. 
Browne,  Free.  Cha.  80. 
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SfCT. viL  conveyance  into  a  trustee;  but  not  the  mere 
RMoitiiig     vant  of  a  valuable  consideration. 

aoa  coo* 
ttruedTe 
truita.  

Renewal  of  (^O  Whcu  a  trustoe  or  guardian^  renews  a 
tritt^**^  *  lease,  the  new  lease  shall  be  subject  to  the  trust 
t^Mt^for*"'  ^©cting  the  old  lease  ^ ;  and  if  a  lease  be  settled 
^»^«-  upon  A.  for  life,  with  remainders  over,  and  A- 

obtain  a  renewal  of  the  lease,  the  renewed  lease 
shall  be  bound  by  the  trusts  of  the  will  or  settle- 
pent  ^.    So,  if  one  of  three  lessees,  under  a  lease 


'  [Or  a  party  interfering  with  the  assets  and  compeUiog  the 
surrender,  by  executors,  of  a  leasehold  interest  bequeathed  to 
minors.  Mulvany  o.  Dillon,  1  BalL  &  Beat.  409.  So,  if  a 
mortgagee  of  a  leasehold  interest  renew,  he  will  be  a  trustee  for 
the  mortgagor,  subject  to  the  mortgage.  Rakestraw  v.  Brewer, 
Select  Cases  in  Chan.  55.  Fitzgerald  o.  Rainsford,  1  BalL  & 
Beat.  37,  in  note.  So,  if  one  partner  renews  a  lease  of  the  pre- 
mises in  which  the  partnership  business  is  carried  on  in  his  ovn 
name  clandestinely,  it  will  be  a  trust  for  the  partnership.  Feather- 
stonhaugh  r.  Fen  wick,  1 7  Yes.  298.  See  also  Fawcett  v.  White- 
house,  1  Russ.  &  My.  132.] 

•  Holt  V,  Holt,  1  Cha.  Ca.  191,  Pierson  v.  Shore,  1  Atk. 
480.  Abney  e.  Miller,  2  Atk.  597.  Edwards  v.  Lewis,  3  Atk. 
538.  Featherstonhaugh  v.  Fenwick,  17  Yes.  298.  Brookman 
V.  Hales,  2  Yes.  &  B.  45.  Milner  v.  Harewood,  18  Yes.  259, 
274.  [Webb  v.  Lugar,  2  Yo.  &  Col.  247.  Griffin  v.  Griffin, 
1  Sch.  &  Lef.  352.  And  to  such  a  length  has  the  doctrioe 
been  carried,  that  where  a  trustee  procured  a  new  lease  where  it 
was  perfectly  clear  that  the  lessor  would  never  have  renewed  for 
the  benefit  of  the  cestnique  trust,  the  rule  was  still  adhered  to, 
that  the  trustee  must  hold  it  for  the  cestuique  trust  Per  Lord 
Eldon  in  Fitzgibbon  v.  Scanlan,  1  Dow,  269.] 

*  Taster  v.  Marriott,  Amb.  668.  Raw  v.  Chichester,  Ibid. 
715.  Owen  v.  Williams,  Ibid.  734.  Pickering  v.  Yowles,  1  Bro. 
197.  Coppin  V.  Femyhough,  2  Bro.  291.  Killick  v.  Flexney, 
4  Bro.  161.  James  o.  Dean,  1 1  Yes.  383.  15  Yes.  236.  [Eyre 
V.  Dolphin,  2  Ball.  &  Beat  290.     Bowles  t.  Stewart,  I  Sch.  & 
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fix)m  a  dean  and  chapter,  surrender  the  old  lease,  skt.  vil 
and  take  a  new  lease  to  hhnself,  it  shall  be  a  ^^ 
trust  for  all  of  them  \    In  these  cases  the  rule  '1™^*'^ 
of  equity  is  enforced,  even  against  the  express 
intention  and  contract  of  the  lessor  ^ 


It  is  observable  that  the  rule  has  been  adopted 
in  the  legislature  in  several  statutes  relating  to 
the  redemption  and  purchase  of  land-tax  ^. 

Lef.  209.  And  if  an  underlessee,  who  has  only  a  life  estate  in 
his  lease,  instead  of  taking  a  renewed  lease,  purchases  the  interest 
of  an  immediate  lessor,  and  obtains  from  the  superior  lessor  a 
renewal  of  the  lease  which  he  has  so  purchased,  the  lease  so 
renewed  will  be  subject  to  the  same  trusts  as  would  have  affected 
the  underlease  if  it  had  not  been  merged,  or  had  not  expired ; 
and  the  same  rule  holds,  although  the  renewed  lease  comprehends 
other  property  in  addition  to  the  premises  previously  devised. 
Giddings  v.  Giddings,  3  Russ.  241.] 

*  Palmer  v.  Young,  1  Vern.  276.  In  this  case  it  should  seem 
that  the  surrender  of  one  joint  tenant  was  considered  as  binding 
against  the  others.  But  this  is  at  least  doubtfuL  In  Reed  r. 
Tucker,  Cro.  Eliz.  302,  it  is  said,  <<  that  every  act  by  one  joint 
tenant  for  the  benefit  of  his  companion,  shall  bind ;  but  those 
acts  which  prejudice  his  companion  in  estate,  shall  not  bind — as 
the  surrender  of  the  one.*' 

*  Keech  v.  Sandford,  Sel.  Ca.  Cha.  61.  Whether  the  prin- 
ciple is  extended  in  equity  to  the  purchase  of  the  reversion  in 
fee  expectant  on  the  lease,  see  Randall «?.  Russell,  3  Mer.  190. 
Hardman  r.  Johnson,  Ibid.  347.  Norris  «.  Le  Neve,  3  Atk.  26. 
[3  Rnss.  258.^  [For  later  cases  where  the  renewed  lease  has 
been  held  subject  to  the  trusts  affecting  the  old  lease,  see  Jack- 
son V.  Wekh,  1  Lloyd  &  G.  temp.  Plunkett,  346.  Buckley  v. 
JLanauze,  Ibid.  327.  Webb  v.  Lugar,  2  Yo.  &  Coll.  247.  Fitzroy 
9.  Howard,  3  Ross.  225.  Fosbrooke  v.Balguy,  1  My.  &  Ke.  226.] 

'  See  39  Geo.  3,  c.  108,  sec.  8 ;  42  Geo.  3,  c  116.  By  the 
85th  section  of  the  latter,  it  is  enacted, « that  where  the  reversion 
of  any  manors,  messuages,  lands,  tenements,  or  other  heredita- 
ments faolden  under  any  body  politic  or  corporate,  or  company. 
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Snrr.  VII. 

Reffttltiiig 
and  con- 
itnictivo 
tratta. 


But  if  there  be  a  guardian  or  trustee  for  an 
infant,  to  whom  lands  are  descended  or  devised, 
but  the  title  is  really  in  a  third  person,  and  the 


or  any  feoffees  or  trustees  for  charitable  or  other  public  purposeSf 
by  virtue  of  aoy  lease  for  one  or  more  life  or  lives,  or  for  yean  ab- 
solute or  determinable  on  the  dropping  of  one  or  more  life  or  lives, 
or  by  copy  of  court-roll  or  customary  tenure  for  life  or  lives,  shall 
be  purchased  under  the  powers  of  this  act,  by  or  with  the  proper 
moneys  of  the  person  or  persons  for  the  time  being,  beneficially 
entitled  to  the  rents  and  profits  thereof,  and  where  such  lease  or 
leases  shall  be  subject  to  any  will  or  settlement,  so  that  such  person 
or  persons  shall  not,  at  the  time  of  purchasing  the  said  reversion 
thereof,  be  entitled  to  the  absolute  interest  under  such  lease  or 
leases,  and  such  person  or  persons  shall  be  bound  by  any  cove- 
nant, engagement,  or  condition,  to  renew  the  lease  at  the  accus- 
tomed periods,  with  his,  her,  or  their  own  moneys,  or  with  or  out 
of  the  rents  and  profits  of  the  estate,  then,  and  in  every  such 
case,  the  inunediate  estates  and  interests  under  such  subsbting 
lease  or  leases,  as  well  as  the  reversion  expectant  thereon,  shall, 
under  the  direction  of  the  said  last-mentioned  commissioners,  be 
charged  with  and  made  subject  to  the  repayment  of  the  prindpal 
money  advanced  for  the  purchase  of  such  reversion,  with  lawful 
interest,  to  or  for  the  benefit  of  the  person  or  persons  advanciog 
the  same,  his,  her,  or  their  executors,  administrators,  or  asngos: 
but  if  the  person  or  persons  so,  for  the  time  being,  beneficially 
entitled  to  the  rents  and  profits  of  the  estates  comprised  in  such 
subsisting  lease  or  leases  as  aforesaid,  shall  not  be  liable  to  any 
covenant,  engagement,  or  condition,  to  renew  the  lease  at  the 
accustomed  periods,  with  his  or  her  own  moneys,  or  with  or  out 
of  the  rents  and  profits  of  the  estate,  then,  and  in  such  case,  the 
reversion  only  expectant  on  the  subsisting  lease  or  leases  shall, 
under  such  direction  as  aforesaid,  be  charged  and  made  subject 
for  the  benefit  of  such  person  or  persons,  with  the  payment  of 
the  principal  money  advanced  for  the  purchase  thereof,  together 
with  lawful  interest,  to  accumulate  from  the  time  of  such  pur- 
chase till  the  expiration  of  the  subsisting  lease,  after  deducting 
out  of  such  interest  the  annual  rent  (if  any)  which  shall  be 
payable  during  the  lease,  and  which  shall  have  been  purchased 
with  the  reversion,  unless  the  person  or  persons  advancing  such 
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trustee  or  guardian  buy  in  the  title  of  the  third  8«ct.  vii. 
person,  this  shall  not  be  taken  to  be  a  trust  for  ^^^ 
the  infimt;  for  such  trustee  or  guardian  is  at 
liberty  to  purchase   it   as   well   as  any  other 


•tractive 
uraita. 


money  shall  be  desirous  that  the  same,  together  with  the  interest, 
may  be  made  a  charge  on  the  subsisting  lease  or  leases;   in 
which  case  the  immediate  estates  and  interests  under  the  same, 
as  well  as  the  reversion  expectant  thereon,  shall  be  charged  and 
made  salject  to   the  payment  of  such   principal   money   and 
interest,  in  like  manner  as  if  such  person  or  persons  had  been 
bound  to  renew  the  lease ;  and  subject  to  such  charges,  so  to 
be  made  respectively  as  aforesaid,  the  fee-simple  of  such  manors, 
messuages,  lands,  tenements,  or  other  hereditaments,  shall  be 
settled,  under  the  like  direction,  for  the  benefit  of  the  person  or 
persons  so  purchasing  the  same,  and  of  such  other  persons  as 
would  have  been  entitled  under  such  will  or  settlement  to  the 
benefit  of  any  renewed  lease  or  leases  for  the  time  being,  and  so 
as  to  be  enjoyed  by  them  for  such  respective  estates  and  interests, 
as,  considering  the  alteration  of  the  tenure,  shall  appear  to  the 
said  commissioners  most  correspondent  with  the  intention  of  such 
will  or  settlement:  provided  always,  that  where  the  immediate 
estates  or  interests,  under  any  such  lease  or  leases,  shall  be 
charged  with  and  made  subject  to  the  payment  of  the  principal 
money  advanced  for  the  purchase  of  the  reversion,  the  persons 
successively  entitled  to  the  rents  and  profits  of  the  manors, 
messuages,  lands,  tenements,  and  hereditaments,  comprised  in 
the  snbdsting  lease  or  leases  respectively,  shall  be  made  charge- 
able with  the  interest  accruing  during  his  or  her  estate  therein ; 
and  that  no  greater  arrear  than  for  one  year  shall  be  recoverable 
against  any  person  who  shall  become  entitled  in  remainder  for 
interest  accraed  during  the  estate  or  term  of  any  person  or 
persons  entitled  to  any  preceding  estate  or  interest  in  the  pre- 
mises :  provided  also,  that  it  shall  be  lawful  for  the  said  com- 
miasioners  to  direct  an  application  to  be  made  to  the  Court  of 
Chancery  in  a  summary  way,  for  obtaining  direction  as  to  the 
mode  of  settling  any  such  reversion,  or  the  equity  of  redemption 
thereof,  where  the  case  shall  appear  to  them  to  be  attended  with 
diflficnlty." 
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stcT.viL  person®;    and    in    O'Herlihy  v.  Hodges ^  Lord 

^^^     Redesdale  has  observed,  «  That  the  rule  is  estab- 

straetiTe      Ughed,  in  order  to  keep  trustees  in  the  line  of 

their  duty,  but  not  for  the  purpose  of  being  an 

injury  to  a  third  person,  if  the  principal  injury  be 

to  him  \^ 

skt.  vui.  ym.  I  shall  now  explain  the  system  of  trusts^ 
^^^"  as  it  more  immediately  refers  to  the  person  and 
foJrib^tothe  ^*®  ^^  cestuique  trust, 

penon  and 
acta  of  ces- 
tuique trust.      (1^)  Any  person  who  is  capable  of  taking  the 

legal  estate  directly  and  inunediately  to  himself, 
may  acquire  the  equitable  or  beneficial  interest 
in  the  same  estate  \ 

Who  may        But  it  is  propcr  to  observe  in  this  place,  that 

be  ceituique    ,  «  ,    « 

triiat.  m  case  of  a  trust  created  for  a  mere  volunteer, 
not  grounded  on  a  meritorious  consideration,  it  is 
necessary  to  vest  the  legal  estate  in  a  trustee; 
for  the  Court  of  Chancery  will  not  compel  the 
performance  of  a  contract  or  agreement  in  favour 
of  a  mere    volunteer'.     In  Ellison  v.  Ellison, 


*  Lesley's  case,  2  Freem.  52. 

*  1  Schoales  &  Lefroy,  123. 

>  [And  see  Nesbitt  v.  Tredennick,  1  B.  &  B.  29 ;  and  Fits- 
gerald  v.  Rainsford,  ibid.  37,  note.] 

'  See  before  89.  Note,  the  king  may  be  cestuique  trust,  Mid- 
dleton  V.  Spicer,  1  Bro.  C.  C.  201 ;  but  an  alien  cannot,  3  Cha. 
Rep.  35.  [See  before,  309,  note.]]  I  apprehend  that  a  corpora- 
tion cannot  take  as  cestuique  trust  without  a  licence  in  mortaaio. 

'  See  Colman  r.  Sarrell,  1  Ves.  jun.  50.     [EUtaon  «•  EUisoo, 
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6  Ves,  656,  662,  Lord  Eldon  says,  "  I  take  the  sicr.  vm. 
distmction  to  be,  that  if  you  want  the  assistance  more"'mm" 
of  the  Court  to  constitute  you  cestuique  trust,  and  fcrtngtothe 
the  instrument  is  voluntary,  you  shall  not  have  J^o^"^ 

tuiqvo  tnut. 

6  Ves.  656.     Exparte  Pye,  18  Yes.  140.     Antrobns  r.  Smith, 
12  Ves.  89.     Sloane  v.  Cadogan,  Sugd.  Yen.  &  Pur.  vol.  iii. 
p.  297, 10th  ed.      Fortescue  o.  Barnett,  3  Mylne  &  Keen,  36. 
Edwards  v.  Jones,   1  Mylne  &  Craig,  2526.     Godsal  v,  Webb, 
2  Keen,  99.     Collinson  v.  Pattrick,  ibid.   123.     M<Fadden  v. 
Jenkins,  1  Hare,  458.    1  Phil.  153.    Meek  v.  Kettlewell,  1  Hare, 
464.    Hughes  «.  Stobbs,  ib.  476.     Dillon  v.  Coppin,  4  My.  & 
Cr.  647.     The  question  in  such  cases  is,  whether  the  relation 
of  trustee  and  cestuique  trust  has  been  established  or  not. 
and  in  order  to  establish  the  relation,  the  party  seeking  to 
create  the  trust  must  have  left  nothing  incomplete  for  carrying 
his  intention  into  effect.     Thus,  in  case  a  party  intends  to  con- 
stitute himself  a  trustee,  a  mere  declaration  of  trust  may  be  suffi- 
cient   18  Yes.  150.    Wheatley  «.  Purr,  1  Keen,  551.     But  if 
the  intention  be  to  constitute  other  parties  trustees,  the  legal 
estate  or  interest  must  (at  all  events  if  vested  in  the  creator 
of  the  trust  himself)  be  effectually  transferred  to  those  parties ; 
otherwise  the  trust  will  fail.     Jefferys  v.  Jefferys,  1  Cr.  &  Phil. 
138.    On  the  question  how  far  a  legal  ehme  en  ucHony  or  a  mere 
equitable  interest,  can  be  made  the  subject  of  a  voluntary  setUe- 
tDent,  see  Sloarie  v.  Cadogan,  Fortescue  v.  Barnett,  Edwards  o. 
Jones,  Godsal  v.  Webb,  Collinson  «.  Pattrick,  vbi  supra.     It 
seems  from  the  last-mentioned  case,  that  the  court  will  consider 
an  instrument  purporting  to  be  an  assignment  of  a  legal  choBe  en 
octionf  although  without  consideration,  where  the  legal  right  is 
in  the  assignor,  as  equivalent  to  an  actual  transfer  of  a'  legal 
interest.      It  also  appears,  that  an  equitaUe  interest,  or  choee  en 
aeiMm,  may  be  made  the  subject  of  a  voluntary  gift  or  setde- 
iDent,  provided  the  party  in  whom  the  legal  interest  b  vested 
accepts  the  trusts,  and  acts  upon  the  deed  by  which  they  are 
declared.    See  Rycroft  v.  Christy,  3  Beav.  238.   Meek  «.  Kettle- 
well,  1  Haire,  471.    fiut  it  seans  doubtful  whether  the  voluntary 
deed  with  notice  to  the  trustee  would  alone  be  sufficient,  the 
trustee  remaining  passive.     It  would,  however,  be  strange  if  the 
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Bm.  vni.  that  assistance  for  the  purpose  of  constituting 
S^r'imml!  y 0^  cestuique  trust ;  as  upon  a  covenant  to  trans- 
toriig totbe  ^^  stock,  &c.  if  it  rests  in  covenant,  and  is  purely 
Hu*"^^    voluntary,  this  court  will  not  execute  that  vo- 

4«iqm  tratt. 

trust  were  to  be  considered  as  immature  until  perfected  by  tome 
course  of  conduct  to  be  adopted  by  a  bare  trustee,  and  which  he 
might  adopt  or  not,  according  to  his  discretion  or  caprice;  for 
then  the  validity  of  the  gift  or  settlement  would  rest  with  a  party 
who  is  in  general  regarded  as  a  mere  instrument  for  carrying 
the  intentions  of  those  beneficially  interested  into  effect    In 
those  cases,  at  all  events,  in  which  the  party  in  whom  the  legal 
interest  is  vested,  cannot  act  upon  the  trusts  at  the  time  of  their 
4sreation,  as  where  the  subject  of  the  gift  or  settlement  is  a  rever- 
sionary interest,  why  should  not  an  assignment  or  declaration  of 
trust,  accompanied  with  notice  to  the  trustee  from  the  settlor 
himself,  be  regarded  as  a  perfect  gift,  for  the  same  reason  that  a 
party  is  held  to  constitute  himself  a  trustee  by  a  simple  declara- 
tion of  trust,  the  settlor  having  done  every  thing  in  his  power 
to  carry  his  avowed  intentions  into  effect  ?      The  legal  estate  w 
interest  in  both  cases  remains  where  it  was  before  the  creation 
of  the  trust ;  and  it  is  surely  as  reasonable  to  hold  that  the  tmst 
.does  not  require  an  actual  transfer  of  the  legal  interest  becaoae 
the  settlor  has  no  power  to  make  or  procure  such  transfer,  ai 
because  being  able,  he  does  not  choose,  to  do  it.     See  Meek  v. 
Kettlewell ;  an  appeal  from  the  decision  in  which  case  is  now 
pending  before  the  Lord  Chancellor. 

Upon  the  question,  whether  a  meritorious  consideration,  such 
as  making  a  provision  for  a  child,  wiU  constitute  a  good  ground 
for  enforcing  a  voluntary  agreement,  under  any  circumstances 
where  the  agreement  would  not  have  been  enforced  without 
such  a  consideration,  see  Ellis  o.  Nimmo,  1  Lloyd  Sc  Goold,  383. 
HoUoway  «.  Headington,  8  Sim.  824.  Jefferys  v.  Jefferys,  1  Cr. 
&  Phil.  188.  Meek  v.  Kettlewell,  uhi  supra.  The  weight  of 
authority  is  opposed  to  any  such  distinction ;  indeed  the  case  of 
EUb  V,  Nimmo  appears  to  have  been  expressly  overruled  by  the 
decisions  in  Jefferys  v.  Jefferys,  and  in  Dillon  «•  Coppin,  there 
cited,  and  4  My.  &  Cr.  647. 

In  Garrard  v.  Lord  Lauderdale,  8  Sim.  1,  S  Ross.  &  My.  451* 
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luntary  oovenant ;    but  if  the  party  has  com-  skt.  viii. 

pletdy  transferred  stock,  &c.,  though  it  is  volun-  2^^JJSi" 

taty,  yet  the  legal  conveyance  being  effectually  f^^Jt^^jj^ 

made,  the  equitable  interest  will  be  enforced  by  J^JJ^^''^  ^ 

this  Court  *."  *"'^"«  *™»*- 


it  was  held  that  a  voluntary  conveyance  by  a  debtor  to  trustees 
for  payment  of  scheduled  creditors  who  did  not  execute  the  deed 
or  conform  to  its  terms,  could  not  be  enforced  by  the  creditors. 
See  also  Walwyn  v.  Coutts,  8  Sim.  14 ;   Acton  v.  Woodgate, 
2  My.  k  Ke.  492 ;  Ravenshaw  «.  Hollier,  7  Sim.  3.     Such  a 
oonveyanoe,  however,  does  not  stand  upon  the  same  footing  as 
what  is  called  a  voluntary  settlement,  with  reference  to  the  cir« 
camstances  under  which  the  trusts  dedared  by  the  instrument 
wiD  be  held  to  have  been  perfectly  constituted.    If  the  creditors 
themselves  are  not  parties  to  the  conveyance,  then,  as  being  a 
volantary  provision  for  claims  which  might  be  otherwise  legally 
enforced,  it  must  be  considered  as  made  for  the  individual  con- 
venience and  relief  of  the  debtor  himself.     See  Bill  v.  Cureton, 
2  My.  &  Ke.  503.     Gibbs  w.  Glamis,  11  Sim.  591.    In  Bill  «. 
Cnreton,  the   Master  of  the   Rolls  (Sir  C.  Pepys)  observes, 
'*  These  two  cases,"  (Garrard  «.  Lord  Lauderdale,  and  Walwyn 
V.  Coutts,)  "  80  far  from  deciding  that  a  eestuique  (rust  beoomiug 
entitled  under  a  voluntary  settlement  had  not  a  good  title  against 
the  setdor,  proceeded  upon  this,  that  the  character  of  trustee 
and  eeihtique  trust  never  existed  between  the  creditor  and  the 
trustees  of  the  trust  deeds,  but  that  the  settlor  himself  was  the  only 
eeftuique  trusty  and  therefore  that  he  was  entitled  to  direct  the 
application  of  his  own  trust-fund.  ...  A  man  who,  without  any 
eonununication  with  his  creditors,  puts  property  into  the  hands 
of  trustees  for  the  purpose  of  paying  his  debts,  proposes  only  a 
benefit  to  himself  by  the  payment  of  his  debts ;  his  object  is  not 
to  benefit  his  creditors." 

It  has  been  decided  that  a  voluntary  settlement  of  personal 
property  made  by  a  person  not  indebted  at  the  time,  is  good 
against  a  subsequent  purchaser  for  valuable  consideration.  Jones 
V.  Croucher,  1  Sim.  &  Stu.  315.] 

*  See  Randall  v.  Randall,  2  P.  W.  264.  Fursacre  v.  Robinson, 
cited  2  P.  W.  468.     See  also  2  P.  W.  176  and  248. 
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sbct.  viii.      It  may  be  a  question  what  degree  of  relation- 
mo^^mm^  ship  is  iiecessarj  to  constitute  a  foundation  for 
fe^ngtothe  I'alsing  a  meritorious  consideration  sufficient  to 
wtTS^^l    support  a  voluntary  equitable  transfer  of  the 
tuiquo  truit.  ^bovc  dcscriptiou  ?    Whether  it  is  to  be  confined, 
as  in  the  case  of  supplying  surrenders  of  copy- 
hold  property,  to  the  moral  obligation  of  proriding 
for  a  wife  or  child,  or  whether  it  is  to  be  extended, 
as  in  the  case  of  a  coyenant  to  stand  seised  to 
uses,  to  the  consideration  of  blood  generally,  has 
not  been  ascertained  by  any  judicial  decision  that 
I  am  aware  of  ^    In  Edwards  v.  Countess  of  War- 
wick, 2  P.  W.  176,  Lord  Macclesfield  says,  « I  take 
it  to  be  clear,  that  if  I  voluntarily,  and  without 
any  consideration,  covenant  to  lay  out  money  in 
the  purchase  of  land  to  be  settled  on  me  and  my 
heirs,  this  Court  will  compel  the  execution  of 
such  contract,  though  merely  voluntary ;  for  m 
all  cases  where  it  is  a  measuring  cast  between  an 
executor  and  an  heir^  the  latter  shall  in  equity  haw 
the  pr^erence/* 

'  [See  the  late  case  of  Ellis  v,  Nimmo,  in  Ireland,  before  Lord 
Chancellor  Sugden,  I  Lloyd  &  Goold,  333,  where  this  subject  is 
entered  into  at  considerable  length.  In  that  case  a  post-nuptial 
agreement  to  make  provision  for  a  child  was  decreed  to  be  sped- 
fically  executed,  as  being  founded  on  a  meritorious  considen- 
tion. 

Bat  in  the  case  of  Jefferys  v,  Jefferys,  1  Cr.  &  Phil.  139,  oTcr- 
ruling  the  case  of  Ellis  v,  Nimmo,  it  was  expressly  decided  that 
a  surrender  of  copyholds  would  not  be  supplied  in  the  case  of  a 
voluntary  settlement,  even  in  favour  of  children ;  and  the  exist- 
ence of  what  is  called  a  meritorious  consideration,  was  not  held 
to  constitute  any  exception  to  the  principle  on  which  the  court 
withholds  its  assistance  from  a  volunteer.] 


J 
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(2.)  Cestuique  trust  may  bring  his  bill  in  Chan-  skt.  viii. 
eery  against  his  trustee  for  breach  of  trust  or  to  noiT'mm" 
account  ® ;  but  he  haa  no  remedy  against  hun  at  ^^rf^J  "the 
law  ^.    Neither  can  cestuique  trust  recover  upon  p*"***!  ■"* 

*  *  acU  of  cei- 

his  equitable  title  in  the  courts  of  law  as  against  ^'^^"^  '™«*' 
a  third  person  ® ;  but  it  is  necessary,  in  order  to  -^«t»»a»  "* 

taita  bj  cet* 

support  or  obtain  his  rights,  that  he  should  sue  taiqnotnut. 
m  the  name  of  his  trustees  ^.    Yet  it  is  said,  that 
a  tender  to  cestuique  trust  of  money  due  upon 
bond,  and  a  refusal,  is  a  good  plea  to  an  action  of 
debt  upon  the  bond  by  his  trustee  ^ 


(3.)  By  the  statute  7  Will.  3,  c.  25,  s.  7,  it  is  cettaique 
enacted,  that  no  person  shall  be  allowed  to  have  wJdon^ 
any  vote  in  election  of  members  to  serve  in  par-  Iwion*° 
liament  for  or  by  reason  of  any  trust  estate  or 
mortgage,  unless  such  trustee  or  mortgagee  be  in 
actual  possession,  or  receipt  of  the  rents  and 


*  See  Digby  v.  CorDwallis,  8  Cha.  Rep.  72.  Pollard  v.  Downes, 
2  Cha.  Ca.  121. 

'  Start  V.  Mellish,  2  Atk.  612.  Contra,  1  Eq.  Ab.  884. 
(D.)  note  (a.)  In  Burkett  v.  Randall,  8  Mer.  466,  an  issue  was 
directed,  *'  whether  the  testator  J.  S.  was,  at  his  death,  henefi' 
dalfy  entitled  to  the  premises  in  question." 

*  Doe  o.  Staples,  2  Term  Rep.  684.  Barnes  o.  Crow,  4  Bro. 
C.  C.  2.  Whether  courts  of  law  will,  upon  an  action  for  a 
deposit,  as  between  vendor  and  purchaser,  enter  into  equitable 
objections  to  a  title,  see  Sugd.  Vend.  &  Pur.  [Maberiy  «. 
Robins,  5  Taunt.  625.  Curling  «.  Shuttleworth,  6  Bing.  121. 
Boyoian  v.  Gutch,  7  Bing.  879.] 

*  Ex  parte  Coys^ame,  1  Atk.  192. 

*  Lynch  «.  Clemence,  Lutw.  179,  ed.  1718.  See  the  cases  col- 
lecsted  in  note  to  pi.  2.  18  Vin.  808,  as  to  the  effect  of  a  release 
by  cestuique  trust  claiming  under  a  bond  or  covenant* 
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swT.  Yin.  profits  of  the  same  estate ;  but  that  the  mort^ 
^w*ilJ^"  S^^^i  or  cestuique  trust  in  possession,  shall  and 
fiJriSjtTtho  ™*y  ^0*^  ^^^  *^®  same,  notwithstanding  sudi 
MtTo"  M^    mortgage  or  trust  \ 

tui^ue  trntt. 

coDTey-  (4.)  In  the  case  of  Packer  and  Wyndham  ^  it 

KQOM  by  OM" 

tuiqa«  trust,  is  ssld  that  every  disposition  of  cestuique  trust  is 
binding  upon  the  trustee  in  a  court  of  equity,  and 
even  at  law.  But  although  the  conveyance  of 
cestuique  trust  is  conclusive  upon  the  trustee  to 
the  extent  of  the  beneficial  interest  conveyed,  yet 
a  trust  is  not  alienable  by  the  rules  of  the  com- 
mon law ;  and  I  have,  in  a  preceding  part  of  this 
work,  attempted  to  show  that  cestuique  trust 


'  [So  by  the  Reform  Act,  2  Will.  4,  c  45,  s.  23,  it  is  enacted, 
^  That  DO  person  shall  be  allowed  to  have  any  vote  in  the  electioo 
of  a  knight  or  knights  of  the  shire,  for  or  by  reason  of  any  trust 
estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual 
possession  or  receipt  of  the  rents  and  profits  of  the  same  estate, 
but  that  the  mortgagor  or  cestuique  trust  in  posseasion  shall  and 
may  vote  for  the  same  estate  notwithstanding  such  mortgage  or 
trust"  The  above  dause,  it  will  be  observed,  relates  only  to  the 
election  of  knights  of  the  shire ;  the  right  of  voting  for  boroughs  is 
expressly  limited  to  the  occupiers  of  houses,  &c.  of  a  certain 
value,  duly  rated  to  the  poor-rate ;  and  no  distinction  is  made 
between  trustee  or  cestuique  trust. 

A  cestuique  trust  also,  having  the  requbite  property,  is  quali- 
fied to  sit  as  a  member  of  the  House  of  Commons ;  the  statute 
9  Anne,  c.  5,  including  estates  in  equity. 

So  he  is  entitled  to  vote  for  a  coroner,  58  Geo.  3,  o.  95,  s.  2. 

So  he  is  qualified  as  a  juror,  6  Geo.  4,  c  50,  s.  1. 

So,  before  the  late  act  1  &  2  Will.  4,  c.  32,  which  repeab  sH 
the  former  statutes,  and  renders  a  qualification  unnecessary,  he 
was  qualified  to  sport  under  the  Game  Laws.  Wetberell  f • 
Hall,  Caldecott,  230.] 

■  Prec.  Cha.  415. 
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cannot  convey  the  legal  estate  by  virtue  of  the  ^^-  ^^*- 

,   _  Of  tnitts,  at 

statute  1  KdCh.  3.  mon  imme- 

diately re- 
ferring to  the 

(4,  a.)  In  the  transfer  of  equitable  rights,  it  is  mu^'o^^ 
usual  in  practice  to  adopt  the  species  of  convey-  *'"^"* 
ance  applicable  to  the  assurance  of  the  legal  conveyance 

by  cettuiqae 

estate ;  as  if  a  person  be  seised  of  the  eq uitable  tnut  in  fee* 

dmple. 

estate  in  fee-simple,  he  usually  conveys  it  by 
lease  and  release,  or  bargain  and  sale  inroUed. 
But  this  is  never  absolutely  necessary  ^ ;  and  in 
case  an  equitable  interest  is  sold,  it  is  dear  that 
the  mere  payment  of  the  purchase-money  would 
operate  as  a  transfer  of  it  ^ 


*  [Smith  V.  Frederick,  1  Russ.  198,  199.  For  some  obser- 
yations  as  to  the  doctrine  of  fictitious  forms  of  conveyance,  see 
Wood  V.  Lambirth,  1  PhU.  16.] 

*  [The  assignment  of  an  equitable  interest  in  personal  estate, 
even  for  valuable  consideration,  b  not  alone  sufficient  to  consti- 
tute the  party  in  whom  the  legal  right  is  vested  a  trustee  for  the 
assignee  in  all  events :  as  against  a  subsequent  assignee  for  valu- 
able consideration,  notice  to  the  trustee  is  necessary  to  perfect 
the  relation  of  trustee  and  cestuique  trust    Dearie  v.  Hall,  Love- 
ridge  V.  Cooper,  3  Russ.  1.     Hulton  v.  Sandys,  1  You.  602. 
Foster  v,  Blackstone,  1  My.  &  Keen,  297.     Greening  v.  Beck- 
ford,  5  Sim.  195.     Gumming  o.  Prescott,  2  You.  &  Coll.  488. 
Timson  v.  Ramsbottom,  2  Keen,  35.    Where  there  are  several 
trustees,  notice  to  one  will  be  sufficient     Smith  v.  Smith,  2  Cro. 
&  Mee.  231.     Meux  v.  Bell,  1  Hare,  73.     But  in  the  case  of 
real  estate,  conveyances  of  an  equitable  interest  are  construed 
and  treated  in  a  court  of  equity  in  the  same  manner  as  convey- 
ances of  the  legal  estate  are  construed  and  treated  at  law ;  and, 
consequently,  notice  to  the  party  in  whom  the  legal  estate  is 
▼estedy  is  not  necessary  to  complete  the  title  under  a  conveyance 
of  the  equitable  interest     Jones  v,  Jones,  8  Sim.  633.     And 
even  in  the  case  of  personal  estate,  the  rule  with  respect  to 
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sbct.  vin.  (4,  b.)  But  when  the  owner  of  an  equitable 
So^imi"  interest  cannot,  if  such  equitable  interest  were 
foJrinJtoth©  converted  into  a  legal  estate,  convey  it  without 
wuTS  ^  the  aid  of  a  fine  or  recovery,  it  will  be  necessary 
tiii<iae  trait,  fo^  ^m  f^  i^g^  ^3  sauic  Mud  of  assurance  by 

matter  of  record  in  the  transfer  of  his  beneficial 
coDTer-  interest,  as  if  it  had  been  a  l^^al  estate;  and 
"I^J"?^  therefore  the  equitable  rights  of  tenants  in  tatt 
'iSr^-*'  and  married  women  must  be  conveyed  by  fine  or 

recovery  •. 


ried  women. 


Tenanto  in  As  to  tonauts  in  tail,  it  haa  been  said  that  if 
the  trustee,  having  the  legal  estate,  joins  with  his 
cestuique  trust  in  making  a  feofifhient  with  livery, 
it  will  destroy  the  equitable  entail^.  But  this 
case  cannot  be  relied  upon.     If  the  equitable 

notice  does  not  apply  as  between  the  parties  themselves.  CwA 
V.  Black,  I  Hare,  890.] 

*  [|But  an  equitable  recovery  is  valid,  though  the  tenant  to 
the  praecipe  is  made  by  bargain  and  sale  not  enrolled  within  doe 
time.     Smith  v,  Frederick,  supra. 

The  form  of  conveyance  substituted  by  the  act  for  the  aboli- 
tion of  fines  and  recoveries,  8  &  4  Will.  4,  c  74,  is  applicable  to 
equitable  as  well  as  legal  estates.]] 

'  Bowater  v,  Elly,  2  Vem.  844.  Indeed  it  has  been  said,  that 
a  common  bargain  and  sale  by  cestuique  trust,  is  alone  sufficient 
to  bar  the  entail.  1  Vern.  440.  2  Vem.  188.  But  that  opinioD 
has  been  overruled.  1  P.  W.  91.  1  Ves.  260.  Legate  0. 
Sewell,  2  Vern.  552.  Kirkham  v.  Smith,  Amb.  518.  With 
respect  to  copyhold  lands,  where  there  is  no  particular  custom 
to  bar  the  entail  of  the  legal  estate,  it  seems  that  a  mere  deviie 
by  cestuique  trust  is  sufficient  to  bar  the  entail  of  the  trust.  See 
Otway  V.  Hudson,  2  Vem.  588,  and  Mr.  Cox's  note  to  Dunn. 
V.  Green,  8  P.  W.  10. 
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tenant  in  tail  lias  the  immediate  reversion  in  fee,  smt.  nn. 
lie  may  acquire  the  equitahle  fee-simple  by  a  21^^i" 
fine;  but  if  there  are  equitable  remainders  ex-  fo*rinjt^iie 
pectant  upon  his  estate  tail,  it  will  be  necessary  J^JJ*^"  ^ 
for  him  to  suflTer  a  recovery  \    But  where  there  *"^"*  *"•*• 
is  an  equitable  estate  tail  attached  to,  or  arising 
from,  a  legal  estate  of  the  same  extent,  with  legal 
remainders,  an  equitable  recovery  will  not  bar 
the  legal  remainders  ^  The  rule  may  be  generally 
stated,  that  where  the  tenant,  against  whom  the 
writ  in  a  common  recovery  is  brought,  has  only 
an  equitable  estate  of  freehold,  the  recovery  suf- 
fered upon  that  equitable  freehold,  cannot  bar  a 
legal  estate  tail  vested  in  the  vouchee,  or  any 
legal  remainder.    But  the  converse  is  not  true ; 
for  if  a  legal,  as  well  as  beneficial,  estate  of  free- 
hold is  conveyed  to  the  tenant  to  the  writ,  the 
recovery  will  bar  an  equitable  estate  tail  in  the 
vouchee,  and  all  equitable  remainders  expectant 
upon  it  ^ 

*  North  9.  Champernoon,  2  Cha.  Ca.  63,  78.  1  Vera.  13, 
S.  C.  1  P.  W.  91,  S.  C.  CarpeDter  o.  Carpenter,  1  Vera.  440. 
BeTeriey  «.  Beveiiej,  2  Vera.  131.  Boteler  v.  Allingtoii,  1  Bro. 
Cha.  Ca.  72. 

*  Robinaon  v.  Cuming,  1  Atk.  473.  Salvin  «.  Thoroton, 
1  Bro.  Cha.  Ca.  73,  in  note.  Amb.  545,  699,  S.  C.  Shapland 
V.  Smith,  1  Bro.  Cha.  Ca.  74. 

'  See  PhUips  v.  Brydges,  3  Ves.  120,  128.  Goodrich  v. 
Brown,  2  FreenL  180.  1  Cha.  Ca.  49.  It  has  recently  been 
determined,  that  where  an  equitable  tenant  in  tail  conveys  to  a 
mortgagee  in  fee,  and  afterwards  suffers  a  recovery,  it  is  not 
necessary  that  the  mortgagee  should  concur  in  making  the  tenant 
to  the  precipe.  Nouaille  «.  Greenwood,  Tuner's  Cha.  Rep. 
26. 


men 
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Sect.  vih.  When  a  married  woman  is  entitled  to  an  equit- 
^w?mi"  *^1®  freehold  interest,  not  settled  to  her  separate 
foJl^D^tothe  ^^®®»  ^*  ^  necessary  that  she  should  concur  with 
S^°f  ^  her  husband  in  levying  a  fine,  in  order  to  pass 
tuique  tniit.  j^  a .  jj^^t  whcu  pcrsoual  property  is  settled  to  the 
Married  wo-  separate  use  of  a  feme  covert,  she  is,  generally 
speaking,  entitled  to  dispose  of  it  in  the  same 
manner  as  if  she  were  a  feme  sole,  although  there 
be  no  express  power  of  disposition  reserved  to 
her  ^.  But  where  an  annuity,  or  annual  income, 
is  settled  to  the  separate  use  of  a  married  woman, 
she  may  be  restrained  from  appointing  the  unac- 
crued payments  of  it  *. 

'  [In  every  case  of  a  disposition  by  a  married  woman 
under  the  act  for  the  abolition  of  fines  and  recoyerieB, 
3  &  4  WilL  4,  c.  74,  whether  the  estate  be  legal  or  equitable, 
her  husband  must  concur  in  the  deed  by  which  the  disposition 
is  made:  s.  77.] 

'  In  Peacock  v.  Monk,  2  Ves.  191,  Lord  Hardwicke  says, 
*<That  as  to  personal  estate,  undoubtedly  where  there  is  an 
agreement  between  husband  and  wife  before  marriage  that  the 
wife  shall  have  to  )ier  separate  use,  either  the  whole  or  particular 
parts,  she  may  di^ose  of  it  by  an  act  in  her  life,  or  by  will ;  she 
may  do  it  by  either,  though  nothing  is  said  of  the  manner  of 
disposing  of  it*'  See  Wagstaff  v.  Smith,  9  Ves.  520.  SuTgiss 
V.  Crop,  Id  Ves.  190.  Heatley  v.  Thomas,  15  Ves.  596.  [Miyor 
o.  Lansley,  2  Russ.  &  My.  855.  That  even  the  general  engage- 
ment of  a  married  woman  will  be  enforced  in  equity  against  her 
separate  property,  see  Murray  v.  Barlee,  3  My.  &  Keen,  209. 
Stead  V.  Nelson,  2  Beav.  245.  Owens  v.  Dickenaon»  1  Cr.  & 
Pha.  48.] 

*  Per  Lord  Chancellor  in  Pybus  «.  Smith,  2  Bio.  Cha.  Ca. 
347.  Jackson  v.  Hobhouse,  2  Mer.  488.  See  Mores  «.  Huish, 
5  Ves.  694.  But  otherwise  in  the  case  of  a  male.  Braodon 
V.  Robinson,  18  Ves.  429.  [And  it  is  otherwise  also  in  the  case 
of  9kfem%  soUf  although  she  be  expressly  restrained  by  the  words 
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There  is  a  difference  aa  to  real  property.    In  skt.  viii. 
the  anonymous  case,  2  Yes.  192,  it  is  said,  that  as  mo^imm^ 

dUtelj  re- 
ferring to  the 

of  the  gift  from  alienation.    Woodmeston  v.  Walker,  2  Ruig.  &  P<"^°  *^ 

°  acts  of  cot- 

My.  197 ;  Jones  «•  Salter,  ib.  208 ;  Brown  «.  Pocock,  ib.  210 ;  tniqne  trast 

MatBey  v.  Parker,  2  My.  &  Keen,  174.  Indeed  the  restrictive 
daose,  or  fetter  (as  it  has  been  called),  by  which  a  woman  is 
preTented  from  anticipating  the  unaccrued  payments  of  her 
annual  income  is  considered  as  merely  effecting  a  modification  of 
her  separate  estate,  and  consequentiy  to  hare  its  operation  only 
during  coverture.  '<  When  this  court  first  established  the  sepa- 
rate  estate,  it  violated  the  laws  of  property  as  between  husband  and 
wife ;  but  it  was  thought  beneficial,  and  it  prevailed.  It  being 
onee  setUed  that  a  wife  might  enjoy  separate  estate  as  a  feme 
sole,  the  laws  of  property  attached  to  this  new  estate ;  and  it  was 
found,  as  part  of  such  law,  that  the  power  of  alienation  belonged 
to  the  wife,  and  was  destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and  by  another  violation  of  the  laws  of 
property,  supported  the  validity  of  the  prohibition  against  aliena- 
tion." 4  My.  &  Cr.  405.  '<  The  separate  estate  may,  and  often 
does,  exist  without  the  restriction,  but  the  restriction  has  no 
independent  existence :  when  found,  it  is  a  modification  of  tiie 
separate  estate,  and  inseparable  from  it."  1  Beav.  3d.  It  follows, 
that  the  restriction,  when  annexed  to  a  trust  for  the  separate 
use  of  a  woman,  is  valid,  wherever  the  trust  itself  is  valid. 

The  validity  of  this  trust,  when  created  for  a  single  woman, 
and  not  (as  by  ante-nuptial  settiement)  in  contemplation  of  an 
immediate  marriage,  has  undergone  much  discussion  in  some 
recent  cases ;  and  it  is  now  settied,  that  the  trust  may  be  opera- 
tive for  any  coverture,  (and  the  reason  applies  to  any  number  of 
successive  covertures,)  subsequent  to  the  creation  of  the  trust. 
Tallett  9.  Armstrong,  1  Beav.  1 ;  4  My.  &  Cr.  890,  S.  C.  Pre- 
viously to  this  case.  Lord  Chancellor  Cottenham  had,  in  the  case 
of  Sfassey  v.  Parker,  decided  by  him  when  Master  of  the  Rolls, 
expTessed  an  opinion,  that  where  a  trust  for  the  separate  use  of 
a  single  woman  had  been  created,  with  the  object  of  excluding  a 
future  husband,  as  the  interest  of  the  woman  was  absolute  before 
marriage,  it  would  become  her  husband's  by  the  act  of  marriage. 
Bat  in  the  case  of  TuUett  v.  Armstrong,  after  a  full  examination 
of  the  authorities  on  this  subject,  he  came  to  the  conclusion 
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sbct.  VIII.  to  real  estate,  there  must  be  an  express  power  of 
^^imi"  appointment,  in  order  to  enable  a  feme  covert  to 

difttely  re- 
ferringtoth« 

penon  and  (adopting  the  view  which  had  been  taken  by  the  present  Master 
tuiqae  trnst.  of  the  Rolls  in  the  same  case)  that  the  court  would  extend  its 
jurisdiction,  by  which  the  separate  estate  was  first  established,  to 
the  protection  of  that  estate,  with  the  qualifications  and  restrict 
tions  attached  to  it,  throughout  a  subsequent  coverture.  When, 
however,  it  is  said  that  the  trust,  with  or  without  a  clause 
restraining  anticipation,  will  be  valid  in  the  case  of  a  subsequeot 
marriage,  it  must  be  recollected  that  the  woman,  whilst  she 
remains  single,  has  the  same  power  of  disposition  as  if  nothing 
in  exclusion  of  the  marital  control,  or  in  restraint  of  anticipation, 
were  annexed  to  the  trust  And  of  course  the  trust  for  separate 
use  may  be  confined  by  the  tenns  of  the  instrument  creating  it 
to  any  one  particular  coverture* 

In  the  case  of  Brown  v.  Bamford,  II  Simon,  127,  where  there 
was  a  direction  by  will  to  pay  the  annual  income  of  certain  pro- 
perty to  such  person  or  persons,  for  such  intents  and  purposes, 
and  in  such  manner  as  S.  B.  (a  married  woman)  by  any  writing 
under  her  hand,  when  and  as  the  same  should  become  due,  hot 
not  by  way  of  assignment,  charge,  or  other  anticipation  thereof, 
should  appoint,  and  in  default  of  appointment,  into  her  proper 
hands  for  her  sole  and  separate  use,  independent  of  any  husband, 
for  which  purpose  the  testator  directed  that  the  receipto  ia 
writing  under  the  hand  of  S.  A.  should  be  good  discharges  for  such 
annual  income,  the  Vice-Chancellor  (Shadwell)  held,  that  under 
the  direction  to  pay  the  annual  income  into  the  proper  bands  of 
S.  B.,  she  might  make  a  sweeping  disposition  of  her  life  interest, 
on  the  ground  that  this  direction  created  a  trust  distinct  from  the 
power  of  appointment  given  in  the  preceding  part  of  the  clause, 
and  that  the  express  restraint  on  anticipation  was  confined  to  an 
exercise  of  the  power.  It  is  clear  that  by  thus  regarding  the 
provision  for  the  married  woman  not  as  entire,  but  consisting  of 
distinct  parts,  one  of  which  is  in  effect  contradicted  by  the  other, 
the  intention  of  the  partjr  making  the  provision  is  defeated.  For 
though  by  a  rigid  and  technical  construction,  the  trust  to  pay 
into  the  proper  hands  of  the  married  woman  may  be  separated 
from  the  clause  restraining  anticipation,  yet  the  power  of  aliena- 
tion which  would  follow  is  a  mere  consequence  of  law,  and 
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devise  or  convey  it ;  but  as  to  personal  estate,  sm.  vm. 
the  separate  property  of  the  wife,  it  is  incident  to  ^^JJ^i" 
it,  that  she  may  make  a  will  or  appointment  of  it.  ^^J^^ 

penon  and 
acts  of  OM- 

iocoDsirtent  with  the  express  deolaration  that  no  dispositioii  tuiqoe  trait, 
should  be  made  by  way  of  assignment,  or  other  anticipation. 
Tlie  testator  could  not  have  contemplated  that  a  power  of  dispo- 
sition which  he  had  declared  should  not  exist,  would  follow 
from  a  mere  direction  to  pay  the  annual  income  into  the  proper 
hands  of  the  party,  and  to  her  receipts;  and  the  question  is 
entirely  one  of  intention.  Pybus  v.  Smith,  3  Bro.  C.  C.  347. 
When  it  is  considered  that  "  a  feme  covert,  with  separate  estate, 
not  protected  by  a  clause  against  anticipation,  is  in  most  cases 
in  a  less  secure  situation  than  if  the  property  had  been  held  for 
her  simply  upon  trust,*'  (4  My.  &  Cr.  393,)  it  must  be  admitted 
that  the  case  of  Brown  o.  Bamford  is  a  singular  instance  of  an 
astute  construction  adopted  by  a  court  of  equity  for  the  purpose 
of  defeating  the  object  of  a  provbion  which  is  the  very  creature 
of  its  own  jurisdiction. 

The  Vice-Chancellor,  in  the  case  referred  to,  suggests,  that 

ID  order  to  prevent  anticipation,  it  should  be  declared  that  the 

receipts  of  the  married  woman,  and  no  other  receipUj  should  be 

sufficient  discharges.    But  it  is  doubtful  whether  these  additional 

wofds  would  have  the  desired  effect.  In  the  case  of  Acton  9.  White, 

1  Sim.  &  Stu.  429,  it  was  held  that  negative  expressions,  similar 

to  those  suggested  in  Brown  v.  Bamford,  would  not  disable  the 

woman  from  making  a  sweeping  disposition  of  her  life  interest. 

See  ako  Sturgis  fp.  Corp,  13  Ves.  190.    Browne  v.  Like,  14  Ves. 

302.    Glyn  v.  Baster,  I  You.  &  Jer.  329.     Indeed  the  decision 

in   question  leads   to  this  result;   that  in  the  usual  trust    for 

separate   use,  the  clause  restraining  anticipation  contained  in 

the  fint  part  of  the  provision,  should  have  been  repeated  in  the 

latter, — ^that  is,  the  settlor  %t  testator  should  have  declared  his 

intention  twice  over.    But  this  is  by  no  means  a  solitary  example 

of  ao  attempt  at  extreme  accuracy  and  precision,  having  led,  by 

diffosenesB,  to  uncertainty,  and  thus  rendered  necessary  a  still 

farther  aeeumulation  of  words.    Of  course  a  trust  for  separate 

use  without  power  of  anticipation,  may  be  created  by  a  simple 

declaration  to  that  effect   (An  appeal  from  the  decbion  of  the 

Vice-Chancellor  in  the  case  of  Brown  v.  Bamford  is  now  pending 

before  the  Lord  Chancellor.)]) 
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skt.  vni.  It  has  since  been  held  ^  that  where  a  real  estate 
21J?^!*  is  settled  to  the  separate  use  of  a  married  woman 

mora  imino-  ^ 

feJrin^tothc  during  her  life,  she  may,  without  any  express 
penonud  power  of  appolutmeut  for  that  purpose,  convey 
taique  tnut.  hcr  equitable  estate  for  life  by  deed»  without  the 
aid  of  a  fine.  I  apprehend,  however,  that  when 
an  estate  in  fee-simple  is  conveyed  for  the  sepa- 
rate use  of  a  married  woman,  without  an  express 
power  of  appointment  reserved  to  her,  she  cannot, 
during  her  coverture,  dispose  of  the  fee-simple 
without  concurring  with  her  husband  in  levying 
a  fine  ^ 

It  may  be  proper  here  to  observe,  that  when 
stock  was  settled  upon  a  feme  covert  for  life  for 
her  separate  use,  and  after  her  death  upon  snch 
trusts  as  she  should,  either  covert  or  sole,  by  wiU 
appoint,  and  for  want  of  appointment,  in  trust 
for  her  executors  and  administrators  for  their 
own  use  and  benefit,  it  was  determined  that  the 
wife  could  not,  during  coverture,  dispose  of  the 
stock  by  dsed ;  and  the  Master  of  the  Bolls  ob- 
served, that  the  restriction  was  only  during  the 
wife's  then  coverture  ^. 

'  Burnaby  v.  Griffin,  3  Ves.  266.  [Major  o.  Lanriey,  2  Rn«. 
&  My.  d55.] 

'  [And  a  trust  to  pay  the  rents  to  the  separate  uae  of  a  nuu^ 
ried  woman,  will  not  exclude  the  husband's  title  as  tenant  bj 
the  cartesy,  (Morgan  «.  Morgan,  5  Mad.  408) ;  though  it  seems 
that  an  express  direction  that  the  husband  shall  not  be  entitled 
to  take  by  the  curtesy,  will  be  effectual  as  to  the  equitable 
estates  of  the  wife.  Bennet  v.  Davis,  2  P.  Wms.  316.  5  Mad. 
411.] 

'  Sockett  0.  Wray,  4  Bro.  Cha.  Ca.  483. 
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In  Anderson  v.  Dawson,  15  Ves.  532,  personal  8»ct.  rni. 
estate  was  settled  upon  a  feme  covert  for  life,  moiTimik" 
for  her  separate  use,  and,  after  her  decease,  upon  fcJS'nJtothe 
such  trusts  as  she  should  by  will  appoint,  and  J^^^^ 
for  want  of  appointment,  in  trust  for  her  next  of  *"'^"'  *~**- 
kin,  their  executors,  administrators,  and  assigns, 
according  to  the  statute  for  the  distribution  of 
intestates*  effects;  and  it  was  decided  that  the 
claims  of  the  next  of  kin  could  only  be  defeated 
by  a  due  exercise  of  the  power  of  appointment  \ 

It  seems,  that  where  money  is  directed  to  be 
laid  out  in  the  purchase  of  land  to  be  settled 
upon  a  feme  caoert^  either  in  fee-simple  or  in  taU, 
with  the  inunediate  reversion  in  fee  to  herself, 
she  may^  by  an  application  to  the  Court  of  Chan- 
cery, and  upon  being  solely  and  separately  exa- 
mined by  analogy  to  the  form  of  a  fine  at  law, 
obtain  the  payment  of  the  money  ^ ;  although  it 

*  See  Heatley  «.  Thomas,  15  Ves.  596.  [Lee  v.  Mag^eridge, 
1  Ves.  &  B.  1 18.  Wilson  v.  Mount,  2  Sim.  &  Stu.  493.  Godsal 
r.  Webb^  2  Keen,  99.] 

'  Oldham  v.  Hughes,   2  Atk.  452.     Pearson   «.  Brereton, 
3  Atk.  71.     Cunningham  v.  Moody,  1  Ves.  176.    Binford  v. 
BairdeD,  1  Ves.  J.  512.     [See  7  Geo.  4,  c.  45,  repealed  by  stat. 
3  &  4  Win.  4,  c.  74  (the  aet  for  the  abolition  of  fines  and  reco- 
ymeB)f  8.  70.     By  this  latter  act,  money  subject  to  be  invested 
10  the  parchaae  of  lands  to  be  entailed,  whether  the  tenant  in 
tail  be  a  feme  covert  or  not,  may  be  dealt  with  in  the  same  way 
as  the  lands  themselves  might  have  been  under  the  act  if  actually 
purcfaaaed  and  settled,  s.  71 ;  and  by  s.  77,  a  married  woman 
may  in  every  case,  except  that  of  being  tenant  in  tail,  dispose  of 
money  subject  to  be  invested  in  the  purchase  of  lands  as  effec- 
tually as  if  she  were  a  feme  sole,  provided  her  husband  concur, 

vol-  I.  c  c 
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skt.  yul  should  seem  that  where  a  feme  covert  is  entitled 
^o^m^  to  the  mterest  of  personal  estate  for  life,  and  not 
foringrthe  settled  to  her  separate  use,  the  court  will  not 
EtoHf^  upon  examination  allow  her  to  part  with  her  life 
toiqaetroft.  intercst  *. 

When  personal  estate  is  settled  for  the  separate 
use  of  the  wife  for  life»  and  if  she  survive  her 
husband,  then  upon  her  absolutely ;  and  if  she 
die  in  the  lifetime  of  her  husbandt  then  upon  sucb 
trusts  as  she  shall  by  deed  or  will  appoint,  and 
for  want  of  such  appointment^  upon  her  executors 
and  administrators:  or,  if  it  be  settled  to  the 
separate  use  of  the  wife  for  life,  and  if  the  hus- 
band survive  the  wife,  then  upon  him  absolutdy; 
but  if  she  survive  the  husband,  then  upon  herself 
absolutely :  in  neither  case  wiU  the  court,  upon 
the  application  and  examination  of  the  wife 
during  coverture,  allow  the  settled  property  to 
be  transferred  \ 

and  the  deed  of  disposition  be  acknowledged  by  ber«  A  dispon- 
tion  being  made  under  this  act  by  a  married  woman  of  a  fund  io 
court,  the  court  would  order  payment  of  the  money  on  the  pro- 
duction of  the  deed  enrolled,  or  of  an  affidavit  of  the  enrolmeDt» 
(In  re  Smythe,  3  My.  &  Keen.  249) ;  and  no  further  sepuile 
examination  of  the  woman  would  of  course  be  necessary.] 

^  Fraser  v.  Bailiie,  1  Bio.  Cha.  Ca.  518.  [It  seems  thst, 
consistently  with  the  doctrine  established  in  Purdew  v.  JaduoD, 
I  Russ.  1,  and  Honner  v.  Morton,  3  Russ.  65,  an  effectual  <fii- 
position  of  the  entire  life  interest  of  the  wife  could  not  be  made 
in  this  case.     See  Stifie  v.  Everitt,  1  My.  &  Cr.  37.^ 

'  Richards  v.  Chambers,  10  Ves.  580.  See  Lee  v.  Mugge- 
ridge,  1  Ves.  &  B.  118.  [With  respect  to  a  contingent  tenr* 
sionary  interest  of  tijifne  covert  in  the  trust  of  a  term  for  yeaii» 
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It  is  sometimes  a  question  what  words  will  skt.  viii. 
create  a  trust  for  the  separate  use  of  a  feme  mo^mme! 
mert.    In  Tyrrell  v.  Hope,  2  Atk.  561,  the  Master  fe^Jtotbe 
of  the  Rolls  observed,  that  the  word  enjoy  was  J^JTJr  «i 
yery  strong  to  imply  a  separate  use  to  the  wife.  *"*'"•  *"*•*• 
A  direction  to  pay  rents  or  interest  "into  the 
bands  of  the  testator's  daughter,  for  her  own  use 
and  benefit V'  ^^d  a  direction,  ''that  trustees 
should  not  be  troubled  to  see  to  the  application 
of  any  sum  or  sums  paid  to  Ann  Hill  and  Sophia 
Lee,  but  their  receipts  in  writing  respectively  shall 
be  a  sufficient  discharge  to  my  said  trust^^V 
have  been  considered  sufficient  to  create  a  trust 
for  the  separate  use  of  a  feme  covert ;  but  it  has 
been  lately  determined,  that  the  words  *'for  her 
own  use  and  hen^t^  will  not  have  that  effect  ^. 

lee  Donne  v.  Hart,  2  Russ.  &  My.  360 ;  and  as  to  the  case  of  a 
feme  covert  entitled  to  a  share  of  the  proceeds  to  arise  from  the 
sale  of  real  estates  vested  in  trustees  for  sale,  see  May  v.  Roper, 
4  Sim.  360.] 
'  Hartley  v.  Hurle,  5  Ves.  540. 

*  Lee  V.  Prideaux,  3  Br.  Cha.  Ca.  381. 

*  Welb  9.  Sayers,  4  Mad.  409.     Roberts  v.  Spicer,  5  Mad* 

49).     But  see  Jones  v. ,  cited  5  Ves.  520,  and  Kirk  v. 

Panlin,  7  Vin.  95.  [Nor  will  a  direction  to  pay  the  shares  of 
two  married  women  '*  into  their  own  proper  and  respective  hands 
to  and  for  their  own  use  and  benefit"  Tyler  v.  Lake,  2  Russ. 
A  My.  183.  See  also  Stanton  v.  Hall,  ibid.  175,  andMasseyv. 
Parker,  2  My.  &  K.  181.  The  principle  seems  to  be,  that  the 
husband  is  not  to  be  excluded  except  by  expressions  that  leave 
no  doabt  of  the  intention. 

In  Margetts  v.  Barringer,  7  Sim.  482,  property  was  given  to 
two  females,  one  of  whom  was  married  and  the  other  not,  <*  to 
be  equally  divided  between  them,  share  and  share  alike,  for  their 
own  use  and  benefit,  independent  of  any  other  person."     Under 

CC2 
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swT.  viii.  (4,  c.)  It  has  been  decided  that  a  fine  or  other 
S^nSUli"  alienation  by  cestuiqne  trust  for  life,  will  not 
^itoUi«  operate  as  a  forfeiture  of  his  trust  estate*,  nor 
MuITf ^  ^^^  such  fine,  or  other  conveyance  by  him,  de- 
tuique  trust,  gtroy  auy  contingent  remainders  expectant  upon 

Tentnufor     hig  life  estate  ». 


smt.  IX.       IX.  It  remains  to  consider  the  trustee,  and  the 
u^tt^!  bit   nature  of  his  estate  and  office. 

•■tat«  and 
office. 

Who  may  be      (1.)  Thc  modcm  doctrine  of  trusts  differs  per- 

*^'***'      haps  in  no  instance  so  essentially  fiwm  the  system 

of  uses,  as  in  the  construction  of  courts  of  equily, 

upon  the  capacity  or  liability  of  persons  to  act  aB 

trustees. 


Formerly,  we  have  seen,  that  the  intention  of 
the  parties  has  been  frequently  frustrated  by  the 
rigid  adherence  of  the  Court  of  Chancery  to  the 
technical  scruples  of  the  common  law ;  for  uses 
were  considered  as  annexed  to  the  estate  of  the 
feoffees  in  the  land,  and  not  to  the  land  itself. 
Against  the  notion  of  an  use  attaching  upon  the 
land,  we  find  the  following  curious  aigument : — 


the  latter  words,  the  Vice-ChanceUor  held  that  the  hnsbaiid 
excluded. 

Wiiere  it  is  doubtful  whether  property  is  effectually  settled  to 
the  separate  use  of  a  Jmne  covert^  the  disclaimer  of  the  husband 
will  give  effect  to  a  disposition  of  the  property  made  by  the  wife. 
Rycroft  v.  Christy,  3  Beav.  238.] 

.   *  Lethieulier  v.  Tracy,  3  Atk.  728.     Whetstone  «•  Bniy» 
2  P.  W.  146. 

'  1  Ves.  27,  [and  1  P.  W.  56.3 
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**  It  is  absurd  to  say  that  confidence  and  trust  8«t.  ix. 
can  be  reposed  in  land,  which  wants  sense ;  and  ^^  u, 
which  in  regard  of  sense  is  inferior  to  brute  SSS!'"* 
beasts ;  and  it  would  be  less  absurd  to  say  that 
beasts  may  be  trusted,  who  have  sense  and  want 
reason,  than  land,  which  wants  sense  and  reason 
also,  should  be  trusted  \^  But  notwithstanding 
the  force  of  this  grave  argument,  the  courts  of 
equity  in  later  times  have  said,  that  a  trust  shall 
never  fail  on  account  of  the  disability,  or  non- 
appointment  of  the  trustee ;  because  they  hold  that 
the  trust,  if  properly  created,  will  fasten  upon, 
and  attach  to  the  land,  intended  to  be  made  sub- 
ject to  it  *.  The  king  ^  or  a  corporate  *  body,  may 
be  a  trustee ;  and  where  an  estate  was  devised  to 
the  separate  use  of  a  feme  covert^  without  the  in- 
tervention of  trustees,  it  was  determined  that  the 
husband  should  be  a  trustee  for  his  wife'.  So 
in  a  case^  where  a  devise  to  a  corporation  (in 
tmst)  was  void  by  the  late  Statute  of  Mortmain, 
the  court  decreed  that  the  heir  at  law  of  the 

*  1  Co.  127. 

*  Moggridge  V.  Tfaackwell,  3  Bro.  C.  C.  517.  [7  Ves.  36,  S.  C] 

*  KUdare  r.  Eustace,  1  Vera.  439.    1  Ves.  453.    3  Atk.  309. 
«  1  Ves.  467,  468,  536.     2  Vera.  412. 

*  Bennett  v.  Davies,  2  P.  W.  316.  2  Ves.  665.  [Where  in 
the  creation  of  a  trust  for  the  separate  use  of  a  married  woman 
no  trustees  are  interposed,  the  court  will  compel  the  party  in 
whom  the  legal  title  is  vested,  whether  the  husband  or  any  other 
iDdividual,  to  perform  the  trust.  Bennet  v.  Davis,  2  P.  Wms. 
316.  Parker  v.  Brooke,  9  Ves.  583.  Rich  v.  Cockell,  lb.  369. 
Major  V.  Lansley,  2  Russ.  &  My.  355.  Stead  «•  Nelson,  2  Beav. 
245.     Newlands  tr.  Paynter,  4  My.  &  Cr.  408.] 

*  Sonley  «.  Clocknuikers'  Company,  I  Bro.  C.  C.  81. 
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skt.ix.   devisor  should  be  a  trustee  for  the  purposes  of 
r^Shu    hiswiU'. 

eiUte  Hnd 
office. 

But  although  the  courts  now  generally  consider 
the  trust  as  attaching  upon  the  land  itself,  so  as 
to  convert  all  p»8ons  seised  of,  or  acquiring  the 
legal  interest,  into  trustees,  yet  this  rule  has  an 
exception  in  the  case  of  a  conveyance  by  a  trustee 
for  a  valuable  consideration  to  one  who  has  no 
notice  of  the  trust  ^.  In  this  instance  the  pur- 
chaser shall  not  be  aflfected  bv  the  trust. 


ofineuiu.  (2.)  The  rule  will  be  further  exemplified  by 
undforfei-'  considering  how  the  estate  of  the  trustee  i& 
t!^rtl)^at^^''  affected  by  his  own  acts  or  incumbrances. 

law. 

Before  the  Statute  of  Uses,  the  estate  of  the 
feoffee  was  subject  to  all  the  incidents  to  which 
a  real  ownership  was  liable ;  owing  to  this  veiy 
notion,  that  the  use  was  annexed  to  the  estate  of 
the  person  seised  of  the  legal  interest,  and  not  to 
the  land  itself ;  and  therefore  if  privity  of  estate 
failed  in  the  person  acquiring  the  legal  seisin, 
there  was  an  end  of  the  use.  Hence  arose  just 
complaints  against  uses  and  their  inconveniences. 
After  the  introduction  of  trusts,  the  Court  of 

*  [The  act  9  Geo.  2,  c.  36,  which  takes  away  the  right  oC 
devising  to  charitable  uses,  makes  void  not  merely  the  charitable 
trust,  but  the  estate  clothed  witii  it  Carrick  o.  ErringtoD) 
2  P.  Wms.  861.  Doe  v.  Wrighte,  2  Bam.  &  Aid.  710.  W- 
kington  9.  Boughey,  Jur.  1841,  p.  1149.] 

•  Snagg's  case,  cited  2  Freem.  43,  pi.  47.  1  P.  W.  278, 279. 
See  as  to  the  use  before  the  statute,  ante,  58. 
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Chancery  considered  the  trustee  as  having  the   sbct.ix. 
legal  ownership,  so  far  only  as  to  be  beneficial  to  2L.ue,  hit 
his  cestuique  trust,  and  Tvithout  being  subject  to  ^^'^'^ 
any  disadvantage  which   may  arise  from   the 
trustee  personally,  in  consequence  of  his  seisin 
of  the  legal  estate. 

The  legal  estate  vested  in  the  trustee  is,  in 
equity,  protected  against  his  judgments  and  other 
incumbrances,  and  against  his  bankruptcy  ^  and 
from  the  dower  and.  freebench  ^  of  his  wife,  and 
from  the  tenancy  by  curtesy  of  the  husband  of  a 
female  trustee  ^ 

In  Geary  v.  Bearcroft  S  it  is  said  that  if  "^  a 
man  conveys  lands  in  trust,  and  the  trustee  com- 
mits felony,  these  lands  shall  be  forfeited,  though 
he  may  have  relief  in  equity."  It  is  the  same,  I 
apprehend,  if  the  trustee  commit  treason ;  for  as 
the  cestuique  trust  forfeits  his  estate  for  treason, 
it  is  not  consonant  to  justice  that  the  trustee 
should  forfeit  it  for  the  same  offence.  In  the 
case  of  Pawlet  v.  the  Attomey-Gteneral  ^  Baron 
Atkyns  strongly  supported  this  opinion,  upon  the 
ground  that  the  king  is  the  fountain  and  head  of 

'  See  1  P.  W.  278.  1  Bro.  C.  C.  278.  2  P.  W.  318. 
3  P.  W.  187,  note  A. 

*  See  HiotOD  v.  Hinton,  2  Ves.  634,  638.  Noel  v.  Jevon, 
2  Freem.  43.    Bevant «.  Pope,  2  Freem.  71. 

'  Casborne  tr.  Inglis,  7  VId.  Ab.  157. 

*  Carter,  67.     But  see  Lane,  39,  54. 

*  Hard.  465. 
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Sect.  IX.  justlce  and  equity,  and  that  it  shall  not  be  pre- 
uLtoT,  hit  sumed  that  he  will  be  defective  in  either ;  and 
JS^?.  *"*  that  it  would  derogate  from  the  king's  honour  to 
imagine,  that  what  is  equity  against  a  common, 
person,  should  not  be  equity  against  him.  Since, 
however,  the  late  statute  ^  it  is  not  probable  that 
a  question  will  arise,  in  the  case  of  the  king, 
either  upon  the  felony  or  treason  of  a  trustee. 
The  case  of  a  subject  claiming  as  lord  by  escheat, 
is  more  doubtful.  In  the  case  of  Bales  v.  England  \ 
the  Master  of  the  Bolls  said» ''  If  the  trustee  die 
without  heir,  the  lord,  by  escheat,  will  have  the 
land  at  law,  yet  subject  to  the  trust  here."    The 

*  39  &  40  Geo.  3,  c.  88,  8.  12,  it  is  enacted,  <<  That  it  shall  be 
lawful  for  hb  majesty,  his  heirs  and  successors,  by  warrant, 
under  his  or  their  sign-manual,  to  direct  the  execution  of  any 
trusts  or  purposes  to  which  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  which  have  escheated  or  shall 
escheat  to  his  majesty,  his  heirs  or  successors,  shall  have  been 
liable  at  the  time  the  same  so  escheated  respectfvely,  or  would 
have  been  liable  in  the  hands  of  any  his  majesty's  subjects ;  and 
to  make  any  grants  of  such  manors,  lands,  tenements,  and  here- 
ditaments, respectively,  to  any  trustee  or  trustees,  or  otherwise, 
for  the  execution  of  such  trusts ;  and  to  make  any  gprants  of  any 
lands,  tenements,  or  hereditaments,  which  have  escheated,  or 
shall  escheat  as  aforesaid  to  any  person  or  persons,  either  for  the 
purpose  of  restoring  the  same  to  any  of  the  family  of  the  person 
or  persons  whose  estates  the  same  had  been,  or  of  rewarding 
any  penon  or  persons  making  discovery  of  any  such  escheat,  as 
to  his  majesty,  his  heirs  or  successors  respectively,  shall  seem  fit; 
any  thing  in  the  said  acts,  or  any  of  them,  to  the  contrary  not- 
withstanding." See  47  Geo.  3,  sess.  2,  c.  24,  and  50  Geo.  3, 
c.  94. 

*  Prec.  Cha.  200.      1   Eq.  Ab.  384,  in  note.     Contra  in 
Peachy  v.  Somerset,  Prec  Cha.  454. 
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point,  I  believe,  has   not  l)een  directly  deter-    skt.  ix. 
mined  •.  truttoe,  \a» 


In  a  case  where  a  bill  was  brought  to  redeem  a 

'  See  the  arguments  in  Burgess  v.  Wheate,  1    Eden.  177. 
[Now,  bj  the  act  of  4  &  5  Will.  4,  e.  23,  s.  2,  where  any  person 
seised  of  any  land  upon  any  trust,  or  by  way  of  mortgage,  dies 
witboot  an  heir,  the  Court  of  Chancery  may  appoint  a  person  to 
coD?ey  such  land  in  like  manner  as  is  provided  by  the  act  of  the 
\\  Geo.  4  &  1  Will.  4,  c.  60  (noticed  below),  in  case  such 
trustee  or  mortgagee  had  left  an  heir,  and  it  was  not  known  who 
was  such  heir.     This  provision,  it  will  be  observed,  extends  to 
every  case  of  escheat,  whether  to  the  crown  or  to  a  subject, 
in  consequence  of  a  trustee  dying   without  an  heir.     It  had 
previously  been  held  (in  the  case  of  the  Attorney-General  «. 
the  Doke  of  Leeds,  2  My.  &  Keen,  343),  that  the  lord  of  a 
manor  was  neither  bound  by  a  trust,  nor  by  an  equity  of  re- 
demption, when  the  estate  of  the  trustee,  or  mortgagee,  had 
escheated  for  want  of  an  heir,  in  case  the  surrender  to  the  trustee 
or  mortgagee  appeared  upon  the  court-roll  to  be  absolute  and 
unconditional.     But  it  would  have  been  otherwise  if  the  court- 
roll  had  contained  notice  that  the  surrender  was  upon  trust,  or 
by  way  of  mortgage;  because  in  that  case  the  lord  must  be  con- 
iidered  as  having  consented  to  the  trusts,  or  the  condition  on  which 
the  surrender  was  made.     Weaver  o.  Maule,  2  Russ.  &  My.  97. 
By  the  same  act  of  4  &  5  Will.  4,  c.  23,  s.  3,  it  is  enacted 
that  no  land,  chattels,  or  stock  vested  in  any  person  upon  any 
trust,  or  by  way  of  mortgage,  or  any  profits  thereof,  shall  escheat 
or  be  forfeited  to  his  majesty,  his  heirs  or  successors,  or  to  any 
corporation,  lord  of  a  manors  or  other  person^  by  reason  of  the 
attainder  or  conviction  for  any  offence  of  such  trustee  or  mort- 
gagee, but  shall  remain  in  such  trustee  or  mortgagee,  or  survive 
to  his  co-tmstee,  or  descend  or  vest  in  his  representative  as  if  no 
such  attainder  or  conviction  had  taken  place.     But  (by  sec.  5) 
nothing  contained  in  the  act  is  to  prevent  the  escheat  or  forfei- 
ture of  any  land,  chattels,  or  stock  vested  in  any  such  trustee  or 
mortgagee  so  far  as  relates  to  any  beneficial  interest  therein  of 
such  trustee  or  mortgagee.     By  sec.  6,  the  above  provisions  are 
made  retrospective.]] 
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sncT.  IX.  mcfrtga^,  which  had  Tested  in  the  king  by  the 
trat^',  hb  attainder  of  the  heir  of  the  mortgagee.  Sir  Mat- 
^  "^  thew  Hale  was  of  opinion,  that  the  king  could  not 
in  equity  be  coi&pelled  to  reconvey ;  but  that  an 
amoveas  manum  only  lay  m  such  case,  and  that 
was  all  which  could  be  done  in  case  a  trustee  for- 
feited his  estate  ^ 

In  Reeve  v.  the  Attorney-General,  2  Atk.  223, 
an  estate  escheated  to  the  crown  was  charged  m 
equity  by  the  will  of  the  person  dying,  and  for 
want  of  whose  heir  the  estate  escheated,  with 
several  legacies.    The  bill  was  brought  by  the 
legatees  to  have  the  estate  sold,  and  the  question 
was,  whether  an  estate  escheated  to  the  crown 
can  be  affected  by  a  trust.  The  bill  was  dismissed. 
See  S.  C.  cited  1  Ves.  446,  where  it  is  reported 
Lord  Hardwicke  said,  that  where  the  crown  was 
a  trustee,  the  court  had  no  jurisdiction  to  decree  a 
conveyance,  but  they  must  go  to  a  petition  of 
right.    S.  C.  cited  in  Hovendon  v.  Lord  Annesley, 
2  Schoal.  617  \ 

TroBiees  in-  (3.)  Tho  Icgislaturc  has,  m  several  instancesi 
M  iD&Dta, '  enabled  trustees  incapacitated  or  restrained  from 
▼e^oet  Vy  couveyiug,  to  execute  conveyances  of  the  legal 
^  '^'  estate,  vested  in  them  as  trustees.  By  the  statute 
of  7  Anne,  c.  19,  infiEuits  having  estates  in  lands 
by  way  of  trust  or  mortgage,  are  enabled,  under 

*  Pawlett  V.  the  Attorney-General,  Hard.  467. 
'  [On  the  subject  of  forfeitures  by  trosfeees,  see  ante,  p.  SOi* 
note  8.] 
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the  direction  of  the  Court  of  Chancery,  to  conTey  skt.  ix. 

flie  lands,  of  which  they  are  trustees  ®.  ^  *J»«  ^, 

'                                  •^  tniitce,  hii 


It  is  conceived  that  this  act  extends  only  to 
express,  and  not  to  mere  constructive,  trusts; 
and  indeed  there  are  several  determined  cases, 
grounded  upon  this  distinction^;  and  although 
the  Lord  Chancellor  King,  in  the  case  Ex  parte 
Vernon  S  made  an  order  for  an  infant  to  convey, 
under  a  constructive  trust,  on  account  of  the 
small  value  of  the  estate,  he  expressly  declared, 
that,  where  there  is  no  declaration  of  trust  in 
^tii^,  he  should,  for  the  future,  leave  the  cestui- 
qoe  trust  to  bring  his  bill,  and  have  a  decree 
against  the  infrnt  to  convey. 

Hie  case  of  Price  v.  Oneby,  in  1745,  and  noticed 
by  Mf.  Feame  in  his  posthumous  works  ^  is  in- 
deed an  instance  in  which  the  statute  of  Anne 
was  not  c<mfined  to  express  trusts,  but  extended 
to  trusts  arising  under  a  decree.  That,  however, 
was  the  case  of  a  partition,  which,  as  Mr.  Feame 
observes,  was  for  the  infant's  benefit,  and  what  he 
was  compellable  to  do,  by  law:  and  it  is  to  be 
observed,  that  in  a  subsequent  case  ^  decreed  in 
1753,  which  was  also  a  decree  upon  a  partition, 

'  [This  act  has  been  repealed.     See  poet] 
*  Goodwjn  V.  Lister,  3  P.  W.  387.    Anon.  ibid.  389,  in 
note  A. 

»  2  P.  W.  549. 

<  Feame  8  Post.  Works,  239. 

'  Tuckfield  v.  Buller,  Amb.  197. 
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Snrr.  IX.  the  couit  refiised  to  direct  any  conyeyance  of  the 
to^it!^!  bii  1%^  estate,  until  one  of  the  parties  (an  infant) 
m1^^    came  of  age 

The  case  of  Smith  v.  Hihhart^  is  supposed  to 
record  the  opinion  of  Lord  Thurlow,  that  a  con- 
structive  trust  is  within  the  statute  of  Anne :  but 
in  a  late  instance,  in  the  case  of  Jerdon  v.  Foster^ 
and  others,  at  the  Rolls,  there  was  a  reference  to 
the  Master,  to  ascertain  and  state,  whether  an 
infant,  subject  to  a  constructive  trust,  was  a  trus- 
tee within  the  statute  of  Anne ;  and  he  reported, 
that  the  infant  was  not  a  trustee  within  that 
statute.  The  report  was  confirmed,  but  I  haye 
not  learnt  that  the  point  was  argued. 

The  statutes  39  &  40  Geo.  3,  c.  88,  s.  12,  and 
47  Geo.  3,  sess.  2,  c.  24,  before  noticed,  have  au- 
thorised the  king  to  direct  the  execution  of  any 
trusts  affecting  lands,  which  have  become  rested 
in  him  in  consequence  of  escheat,  forfeiture,  or 
otherwise;  and  by  the  statute  4  Geo.  2,  c.  10, 
idiots  and  lunatics,  and  their  conmiittees,  are  em- 
powered, under  the  direction  of  the  Lord  Chan- 
cellor, to  conyey  lands  vested  in  them  in  trust,  or 
by  way  of  mortgage  ^ 

*  2  Dick.  730. 

'  The  decrees  in  this  case  are  in  March  1804,  and  Jane  1804. 
The  Master's  report  is  dated  the  17th  of  March  1809,  and  the 
decree  confirming  the  report,  the  12th  of  April  1809. 

*  [Since  the  last  edition  of  this  work  was  published  (1824), 
the  statutes  of  6  Geo.  4,  c.  74,   1 1  Geo.  4  &  1  Will.  4,  c  47, 
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11  Geo.  4  &  1  WiU.  4,  c  60,  4  &  5  Will  4,  c  28, 5  &  6  Will.  4»     8»t.  DC 
e.  17, 1  ft  2  Vic.  c.  69,  and  2  &  3  Vic.  c.  60,  have  beeo  passed.     Of  the 
The  following  is  a  brief  history  of  these  acts.  ettatTuid' 

The  first  statute  on  the  subject  was  the  7  Anne,  c.  19;  and  office, 
its  object,  as  appears  by  the  title,  was  ''  to  enable  infants  who 
were  seised  or  possessed  of  estates  in  fee,  in  trut,  or  by  way  of 
mortgage,  to  make  conveyances  of  such  estates.*' 

Upon  the  construction  of  this  act  various  questions  from  time 
to  time  arose,  and  received  the  determination  of  the  courts.  It 
was  establiahed,  after  some  decisions  to  the  contrary,  that  in 
order  to  bring  a  case  within  the  act,  the  trust  must  be  express, 
and  not  coostrnctive  merely.  Goodwyn  v.  Lyster,  3  P.  W.  386, 
(ed.  1826,)  and  cases  there  cited.  Ex  parte  Vernon,  2  P.  W. 
549,  (ed.  1826,)  and  7  Price,  685,  note.  Sikes  v.  Lister,  5  Vin. 
Ah.  541,  pi.  28.  Ex  parte  Janaway,  7  Price,  679,  and  cases 
there  cited.  Feame's  Post  Works,  236.  Hawkins  v.  Obeen, 
2  Ves.  559.  Attorney-General  v.  Pomfret,  2  Cox,  221.  Doe  v. 
Martin,  4  Dumf.  &  East,  50,  66.  Smith  v.  Hibberd,  2  Dickens, 
730.  Oneby  o.  Price,  Feame's  Post  Works,  239.  Ex  parte 
Boehm,  5  Madd.  124.  Re  Moody,  Tamlyn,  11.  See  Ex  parte 
Carter,  5  Madd.  81,  where  the  infant  heir  of  a  messenger,  to 
whom  in  bankruptcy  a  provisional  assignment  had  been  made, 
was  held  to  be  a  trustee  of  the  real  estate  of  the  bankrupt  within 
this  act  It  was  also  held,  that  the  infant  must  be  a  dry  trustee 
having  no  interest,  though  it  appears  that  the  infant  heir  of  a 
mortgagee  was  deemed  a  trustee  within  the  statute,  notwithstand- 
faig  he  had  an  interest  in  the  mortgage-money,  as  co-executor 

and  oo-legatee  with  another  person  of  the  residue.   v.  Hand- 

oock,  17  Ves.  384,  and  cases  there  cited.  See  also  Ex  parte  Bel- 
lamy, 2  Cos,  422.  The  trust  also  was  to  be  such  as  did  not 
require  any  discretion  in  the  infant  Ex  parte  Chasteney,  Jacob, 
56.  It  was  not,  however,  held  essential  that  the  estate  of  the 
in&nt  should  be  in  fee-simple ;  for  Lord  Hardwicke  decided  in 
£x  parte  Johnson,  3  Atk.  559,  that  an  infant  to  whom  a  trust 
was  devised  in  tail  might,  under  the  statute,  convey  by  common 
teeoveiy.  See  also  Ex  parte  Smith,  Ambler,  (Blunt'sed.),  624, 
and  Ex  parte  Bowes,  3  Atk.  164.  And  it  was  also  held,  that 
under  the  statute,  an  infant  feme  covert  might  levy  a  fine.  Ex 
parte  Maire^  3  Atk.  479.  Lombe  «.  Lomb,  Barnes,  217.  Anon. 
Comyn's  Reports,  615;  but  seeWinnington  v.Foley,  1  P.W.538; 
(ed.  1826.)    And  lastly,  the  act  was  decided  to  extend  to  estates 
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SacT.  IX«    in  the  West  Indies,  Calcutta,  Ireland,  etc.    Ex  parte  Andenon, 

Of  the         5  Vea.  240,  and  cases  there  cited,  and  Evelyn  v.  Forster,  8  Ves.  96. 

MtttbTuid'     ^^^  respect  to  the  costs  of  an  infant  trustee  ordered  to  convey 

oSke.  under  this  act,  see  Ex  parte  Cant,  10  Ves.  554^  where  the  in&Dt 

was  allowed  his  costs ;  and  the  order  was  made  that  the  infiiot 

should  convey,  the  other  party  undertaking  to  pay  such  costs  si 

should  appear  to  be  reasonably  incurred. 

The  next  statute  which  had  relation  to  the  estates  of  penoni, 
under  disability,  was  an  act  passed  in  the  parliament  of  Irdaad, 
the  II  Anne,  c.  3.  It  was  entitled,  '<  An  Act  to  enable  Gttsr> 
dians,  and  others,  to  reserve  Leases  for  Lives;*'  and  its  only 
object  seems  to  have  been  to  compel  the  execution  of  covenantB, 
or  agreements  for  renewal,  where  the  persons  who  ought  to  have 
renewed  under  such  covenants  or  agreements  were  under  dis- 
abilities, or  beyond  the  seas.  For  that  purpose  it  b  enacted,  that 
where  persons  who  in  pursuance  of  agreement  for  renewal,  ought 
to  renew  leases  for  lives,  were  under  disability — if  such  disability 
arose  from  infancy,  the  guardian  should,  on  order  of  the  Court  of 
Chancery  or  Exchequer,  renew — and  if  from  coverture^  or  being 
beyond  the  sea,  or  non-compos,  the  renewal  was  then  to  be  by  a 
Master  in  Chancery ;— -but  in  all  cases  the  renewal  was  to  be  in 
the  name  of  the  person  who  ought  to  have  renewed ;  and  it  was 
expressly  provided,  that  the  persons  so  under  disability  must  be, 
at  the  time  of  renewal,  compellable  in  law  or  equity  to  make 
such  renewal. 

The  next  act,  in  point  of  date,  was  also  passed  in  the  paiiia- 
ment  of  Ireland.  It  was  the  2  Geo.  1,  c  6,  entitled,  <<  An  Act 
to  enable  Infants  who  are  seised  or  possessed  of  Estates  in  Fee, 
in  Trust,  or  by  way  of  Mortgage,  to  make  Conveyances  of  such 
Estates  ";  and  it  was  merely  a  transcript  of  the  act  of  7  Anne,  e.  19, 
in  England. 

Then  followed  the  4  Geo  2,  c.  10;  and  its  expressed  object 
was,  <<  to  enable  idiots  and  lunatics  who  are  seised  or  possessed 
of  estates  in  fee,  or  for  lives,  or  terms  of  years  in  trust,  or  by 
way  of  mortgage,  to  make  conveyances,  surrenders,  or  assign- 
ments of  such  estates."  This  act  did  not  extend  to  in&nts ;  and 
as  estates  for  years  were  not  included  in  the  former  act*  infants 
were  still  unable  to  assign  such  interests.  With  respect  to  luna- 
tics, it  was  considered  to  relate  only  to  such  as  had  been  duly 
found  so  by  commission.  Ex  parte  Gillam,  2  Ves.  jun.  587  ;  or 
had  been  declared  incompetent  by  the  proper  jurisdiction  of  their 
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own  ooontiy.  Ex  parte  Otto  Lewis,  1  Ves.  298.    And  it  waa    Swt.  IX. 
held,  that  the  lunatic  truatee  must  be  without  interest  or  duty.  Of  the 
Ex  parte  TuUn,  3  V.  &  B.  149.     As  to  the  costs  of  an  applica-  ^Jf  Jj" 
tion  under  this  act,  see  £z  parte  Richards,  1  Jac  &  Walk.  264,  office, 
where  the  costs  of  the  petition  and  reference  were  ordered  to  be 
paid  out  of  the  estate  of  the  lunatic  mortgagee,  though  the 
petition  was  by  the  mortgagor,  and  not  by  the  committee  of  the 
Inoatic,  which  is  the  usual  course.     See  also  £x  parte  Brydges, 
Coop.  290,  as  to  the  costs  of  a  lunatic  trustee  conveying  under 
the  statute ;  but  for  observations  on  this  case  of  Ex  parte  Brydges, 
and  with  reference  to  this  subject  generally,  see  Ex  parte  Pearse, 
1  Torn.  &  Buss.  325.    The  Lord  Chancellor  there  declared  the 
general  rule  to  be,  that  the  costs  of  the  committee  of  a  lunatic 
trustee,  conveying  under  the  statute,  must  be  paid  by  the  cestui- 
que  trust.    See  also  In  re  Marrow,  1  Cr.  &  Phil.  142.    Ex  parte 
Onmianey,  10  Sim.  298. 

This  statute  was  followed  by  an  act  passed  by  the  parliament 
of  Ireland  on  the  same  subject ;  namely,  the  5  Geo.  2,  c.  8^ 
eotitled,  <<  An  Act  to  enable  Idiots  and  Lunatics,  who  are  seised 
or  possessed  of  Estates  in  Fee,  or  for  Lives,  or  terms  of  Years 
in  Trust,  or  by  way  of  Mortgage,  to  make  Conveyances,  Sur- 
leoden  or  Assignments  of  such  Estates ;  and  to  prevent  delay  in 
Suits  of  Equity  where  Trustees  cannot  be  found."  This  act 
was  a  transcript  of  the  English  act  of  4  Geo.  2,  c.  10,  so  far  as 
that  act  extended :  but  it  went  considerably  further,  by  enacting 
that  where  defendants  in  equity  being  only  trustees,  could  not  be 
found  to  serve  them  with  the  process  of  the  court,  an  absolute 
decree  might  be  made  against  them,  as  if  they  had  been  duly 
served  with  process,  and  had  ajqpeared  and  answered,  and  also 
appeared  at  the  hearing;  but  it  provided  that  no  decree  so 
obtained  should  bind  them  in  respect  of  any  interest  they  might 
have  for  their  own  use  or  benefit,  or  otherwise  than  as  trustees. 

Then  came  the  29  Geo.  2,  c31,  entitled,  "  An  Act  to  enable 
InAmtSy  Lunatics  and  Femes  Covert  to  surrender  Leases,  in  order 
to  renew  the  same."  Its  object  was  not,  like  that  of  the  Irish  act 
of  the  1 1  Anne,  c  3,  to  enforce  the  completion  of  agreements 
to  renew  for  the  benefit  of  lessee,  but  merely  to  enable  infants, 
and  other  persons  under  disability,  to  take  the  steps  requisite  to 
place  them  in  a  situation  to  accept  the  new  lease ;  and  for  that 
purpose  it  empowered  them,  by  the  direction  of  the  court,  to 
surrender  the  old  lease  without  levying  a  fine. 
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Sbct.  IX.        The  next  act,  the  4  Geo.  3,  c  16,  merely  extended  the  act  of 

Of  the         7  Anne,  c.  19,  to  the  Duchy  of  Lancaster,  the  Counties  Palatioe 

^^i^    ®^  Chester,  Lancaster,  and  Durham,  and  the  Principality  of 

oflSee.  Wales ;  but  in  its  terms  it  went  farther  than  that  act,  by  eiprenly 

including  infants  seised  in  fee,  <'  or  for  the  life  or  lives  of  one  or 

more  other  person  or  persons." 

Then  came  the  11  Geo.  3,  c.  20 ;  and  as  the  act  of  29Geo.2, 
c.  31,  enabled  infants,  lunatics,  and  femes  covert  to  surrender  old 
leases,  and  to  accept  new  ones ;  this  act  purported  to  "  enable 
lunatics  entitled  to  renew  leases,  their  guardians  and  committeeii 
to  accept  of  surrenders  of  old  leases,  and  to  grant  new  ones." 
It  is  confined,  however,  to  lunatics,  and  does  not  indude  infants 
and  femes  covert 

Afterwards,  the  43  Geo.  3,  c.  75,  was  passed.  It  was  entitled, 
''  An  Act  to  authorize  the  Sale  or  Mortgage  of  the  Estates  of 
Persons  found  Lunatic  by  Inquisition  in  England  or  IreUnd, 
respectively,  and  the  granting  of  Leases  of  the  same."  It 
empowered  the  Lord  Chancellors  of  Great  Britain  and  Ireland, 
respectively,  to  order  the  freehold  and  leasehold  estates  of  lunatics 
to  be  sold  or  mortgaged  for  raising  money  to  pay  their  debts  and 
perform  their  engagements;  it  empowered  the  committees  of 
lunatics  to  execute,  under  order  of  the  Lord  Chancellor,  powen 
of  leasing  vested  in  the  lunatics ;  and  it  enabled  the  Lord  Chan- 
cellor to  order  the  committees  of  lunatics  to  make  leases  of  the 
freehold,  copyhold,  or  leasehold  estates  of  lunatics.  The  act 
was  intended  for  the  benefit  of  lunatics  beneficially  interested, 
and  did  not  apply  to  lunatic  trustees ;  and  it  will  be  observed, 
that  the  provision  for  sale  or  mortgage  contained  in  it  was  con- 
fined to  freehold  and  leasehold  estates. 

Subsequently,  by  the  59  Geo.  3,  c.  80,  entitled,  **  An  Act  con- 
cerning Common  Recoveries  to  be  sufiered  by  Attorney  in  Coarti 
of  Ancient  Demesne;  and  to  explain  an  Act  of  his  present 
Majesty,  relative  to  the  Sale  or  Mortgaging  of  Estates  of  Luna- 
tics ;"  such  of  the  provisions  of  the  lastly-mentioned  act  of  the 
43  Geo.  3,  c  75,  as  authorized  the  sale  or  mortgage  of  estates 
belonging  to  lunatics  were  extended  to  estates  held  by  them  in 
ancient  demesne,  or  by  copy  of  court  roll. 

It  having  been  found  that  the  utility  of  the  act  of  4  Geo.  % 
c.  10,  was  much  narrowed  by  its  being  construed  to  extend  to 
cases  only  in  which  commissions  of  lunacy  had  been  taken  oat ; 
the  1  &  2  Geo.  4,  c.  114,  was  next  passed  for  the  purpose  of 
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extendiiig  the  provisions  of  that  act  to  cases  of  idiots  and  luna-    Smt.  IX. 
tics  not  having  been  found  such  by  inquisition.     Its  title  was,  Of  the 
"  An  Act  for  the  Conveyance,  Surrender,  and  Assignment  of  ^^^ja" 
Estates  in  Fee,  for  Lives,  or  Terms  of  Years,  which  shall  be  office, 
vested  in  Trust,  or  by  way  of  Mortgage,  in  Idiots  and  Lunatics, 
not  having  been  found  such  by  Inquisition." 

None  of  the  preceding  acts  apply  to  the  public  stocks ;  but 
tbe  following  acts  having  reference  to  the  transfer  of  that  species 
of  property  by  persons  unable  or  unwilling  to  transfer,  were 
passed  during  the  reign  of  George  the  Third. 

The  86  Geo.  3,  c.  90,  entitled,   «  An  Act  for  the  Relief  of 
PenoDs  equitably  and  beneficially  entitled  to,  or  interested  in, 
the  several  Stocks  and  Annuities  transferable  at  the  Bank  of 
Eogiaod."   This  act  enabled  the  Courts  of  Chancery  and  Exche- 
quer to  order  the  transfer  of  stock,  and  the  receipt  of  dividends,  in 
a]]  coses  when  the  trustees  thereof,  or  their  representatives, 
should  be  absent  out  of  the  jurisdiction,  or  be  bankrupt  or  luna- 
tkj  or  should  refuse  to  transfer  the  stock  or  receive  the  dividends, 
or  it  should  be  uncertain  whether  they  were  living  or  dead ;  and 
it  provided  also  for  the  transfer  of  stock,  standing  partly  in  the 
name  of  the  lunatic,  and  partly  in  the  name  of  his  committee, 
where  the  committee  was  dead,  intestate,  or  was  out  of  the  juris- 
diction, or  had  become  lunatic,  or  it  was  uncertain  whether  he 
was  hVing  or  dead. 

The  act  itself  owed  its  origin  to  a  suggestion  thrown  out  by 
the  Lord  Chancellor,  in  Shaw  v.  Wright,  3  Yes.  23;  and  the  fol- 
lowing questions  have  been  decided  in  cases  arising  out  of  it. 
In  Simms  v.  Naylor,  4  Yes.  360,  the  act  was  held  to  apply  to  a 
case  where  the  trustee  was  of  unsound  mind,  though  no  commis- 
sion had  been  taken  out,  and  through  weakness  of  mind  he  had 
refused  to  transfer.    In  Sylva  v.  Da  Costa,  8  Yes.  316,  it  was 
decided  that  the  act  did  not  go  to  the  case  of  stock  standing  in  the 
name  of  a  lunatic  resident  at  Amsterdam,   though   apparently 
found  8o  by  judicial  proceedings  in  that  place  in  the  nature  of  a 
commission  of  lunacy.    In  Rider  v,  Kidder,  13  Yes.  123,  a  party 
appeared  by  her  counsel,  and  admitted  she  had  not  obeyed  an 
order  to  transfer  the  stock ;  and  the  Lord  Chancellor  held  that 
this  was  a  refusal  to  transfer,  and  made  an  order  under  the  act 
without  a  reference.     And^in  Exparte  Adams,  2  Mer.  112,  the 
court  determined  that  the  act  did  not  extend  to  stock  standing 
in  the  name  of  another,  to  which  the  lunatic  was  entitled  as 
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Sktt.  IX.     administrator.    Lastly,  with  referepoe  to  this  act,  it  will  be 

Of  the         observedy  that  it  extends  only  to  stock  and  annuities  transferable 

wulTwd"    at  the  Bank  of  England. 

office!  ^"^  The  52  Geo.  3,  c.  82,  entitled,  <«  An  Act  for  the  Relief  of 

Infant  Suitors  in  Courts  of  Equity  entitled  to  Stock  or  Ammi- 
ties,  in  any  of  the  Public  or  other  Funds,  transferable  at  tbe 
Bank  of  England."  The  object  of  this  act  was  merely  to  autbo* 
rise  the  court  to  apply  the  dividends  of  stock  belonging  to 
infants  for  their  maintenance.  Like  the  last  act,  it  applied  only 
to  funds  transferable  at  the  Bank  of  England. 

The  52  Geo.  d»  c  158,  entitled,  «<  An  Act  to  extend  the  pro- 
visions of  an  Act  passed  in  the  Thirty-sixth  Year  of  the  Reiga 
of  his  present  Majesty  for  the  Relief  of  Persons  equitably 
entitled  to  Stocks  and  Annuities  transferable  at  the  Bank  of 
England ;  and  of  an  Act  passed  in  this  present  Session  for  tbe 
Relief  of  Infant  Suitors  entitled  to  the  like  Stock  and  Annnitiei 
to  all  other  transferable  Stocks  and  Funds."  This  act  merely 
extended  the  provisions  of  the  two  former  acts  to  South  Sea 
Stock,  East  India  Stock,  and  all  other  transferable  stocks. 

The  57  Geo.  3,  c.  39,  entiUed,  «  An  Act  to  extend  certain  pro- 
visions of  the  Acts  of  the  Thirty-sixth  and  Fi%-second  Years  of 
the  Reign  of  his  present  Majesty  to  matters  of  Charity  and 
Friendly  Societies."  By  this  act  the  provisions  of  the  two  acti 
named  in  the  title,  were  declared  to  extend  to  all  cases  of  petitions 
on  which  the  Courts  of  Chancery  and  Exchequer  were  empowered 
to  grant  relief,  and  make  summary  orders  without  suit»  in  matten 
of  Charity,  or  Benefit  or  Friendly  Societies.  See  Re  a  Friendly 
Society,  1  Sim.  &  St  82,  for  a  case  held  to  be  within  this  act  ia 
connexion  with  tbe  former  act  of  36  Geo,  3,  c  90. 

And  the  1  &  2  Geo.  4,  c  15,  entitled,  «<  An  Act  to  authoriie 
the  transfer  of  Stocks  and  Payment  of  Dividends  of  Lunatics 
residing  out  of  England."  This  act  enabled  the  Lord  Chanoellot 
to  direct  the  transfer  of  stocks  standing  in  the  names  of  persons 
declared  lunatic,  residing  out  of  England,  and  also  the  recnpt  of 
the  dividends  thereof;  and  it  applied  equally  to  lunatic  tnisteei 
and  lunatics  beneficially  entitled. 

Such  being  the  several  statutes  in  existence  relatinig  to  the 
transfer  of  estates  and  fands  vested  in  persons  ineomp^i^t  or 
unwilling  to  convey  or  transfer  the  same,  the  6  Geo.  4,  c  74, 
was  at  length  passed  for  the  purpose  of  consolidating  and  impiov- 
ing  the  provisions  of  such  of  the  acts  before  ennmerated»  as  bad 
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reference  to  incompetent  or  anwilling  trustees.    It  was  entitled,     Sacr.  IX. 
^  An  Act  for  consolidating  and  amending  the  Laws  relating  to  Of  the 
Conveyances  and   Transfers  of    Estates  and  Funds  vested  in  ^^i^^^' 
Trustees  who  are  Infants,  Idiots,  Lunatics,  or  Trustees  of  un-  office, 
aonnd  mindy  or  who  cannot  be  compelled,  or  refuse,  to  act ;  and 
abo  the  Laws  relating  to  Stocks  and   Securities  belonging  to 
Infiuits,  Idiots,  Lunatics,  and  Persons  of  unsound  mind ;"  and  it 
eommenoed  by  repealing  all  the  acts  before-mentioned,  except 
the  29  Geo.  2,  c.31,  the  11  Geo.  3,  c.  20,  the  48  Geo.  3^  c  75, 
and  the  59  Geo.  3.  e.  80,  (which  latter  acts,  it  will  be  recollected, 
<iid  not  apply  to  trustees,)  and  the  two  Irish  acts  of  2  Geo.  1, 
c.6,aQd5Geo.  2,  c.8. 

It  then  empowered  infant  trustees  or  mortgagees  to  convey  by 
direction  of  the  Court  of  Chancery  or  Exchequer,  or  of  the 
Duchy  or  other  courts  there  mentioned ;  and  idiot  or  lunatic 
trustees,  or  noK^rtgagees,  or  their  committees,  to  convey  by  direc- 
tion of  the  Lord  Chancellor,  although  not  found  so  by  inquisition; 
uxf  \i  authorised  conveyances  where  the  trustee  or  mortgagee 
was  out  of  the  jurisdiction,  or  it  was  unknown  whether  he  was 
^nng  or  dead,  or  he  refused  to  convey.     It  empowered  the  Lord 
Chancellor  to  appoint  a  person  to  transfer,  and  receive  and  pay 
over  the  dividends  of,  stocks  standing  in  the  names  of  trustees,  or 
the  legal  personal  representatives  of  trustees,  who  should  be  idiot 
or  lunatic,  either  alone  or  jointly  with  other  trustees  or  represen- 
tatives, or  which  should  be  standing  in  the  names  of  trustees,  or 
the  legal  personal  representatives  of  trustees,  who  should  be  out  of 
the  jurisdiction,  or  it  should  be  unknown  whether  they  were 
living  or  dead,  or  they  refused  to  transfer  the  stocks  or  receive 
and  pay  over  the  dividends.     (See  on  this   Exparte  Winter, 
5  Rossell,   284.)      It   extoided  to  trustees  having  beneficial 
interests,  or  having  some  duty  to  perform,  so  as  to  authorise  con- 
veyances and  transfers  to  new  trustees ;  and  it  extended  to  peti- 
tions in  cases  of  Charity  and  Friendly  Societies.     It  authorised 
the  Court  of  Chancery,  or  Exchequer,  to  order  dividends  of 
stock  belonging  to  infants  to  be  paid  to  guardians  for  their  main- 
tenance ;  and  it  provided  for  the  transfer  of  stock  belonging  to  a 
lunatic,  standing  in  the  name  of  the  lunatic,  or  in  the  name  of 
the  oonimittee  of  the  lunatic,  where  such  committee  should  have 
died  intestate,  or  should  reside  out  of  the  jurisdiction,  or  have 
become  hinoself  a  lunatic,  or  it  should  be  unknown  whether  he 
was  living  or  dead.    It  also  provided  for  the  case  of  lunatics 
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SicT.  IX.  residing  out  of  England ;  and  it  enabled  the  Court  of  Chaooeiy, 
Of  tho  or  Exchequer,  to  direct  the  costs  of  the  several  matterB  arising 
esute  and  ^n^er  the  act,  to  be  paid  out  of  the  estates  or  funds  in  respect  of 
office*  which  the  same  arose. 

It  will  be  observed  that  the  foregoing  act  did  not  repeal,  or  in 
anywise  alter,  the  two  Irish  acts  of  the  2  Geo.  I,  c  6,  and  the 
5  Geo.  2,  c  8.     But  afterwards  the  7  Geo.  4,  c  43,  was  passed, 
entitled,  "  An  Act  to  amend  the  Laws  in  force  in  Ireland  re- 
lating to  Conveyances  and  Transfers  of  Estates  and  Funds  vested 
in  Trustees*/*  and  thereby  after  reciting  the  same  two  acts, and 
that  it  was  expedient  that  further  provision  should  be  made  for 
the  facilitating  the  conveyance  and  transfer  of  estates  and  funds 
in   Ireland  vested  in  trustees ;  it  proceeded  to  extend  the  pro- 
visions of  those  acts  to  trustees,  or  mortgagees  of  land  in  Ire- 
land,who  might  be  out  of  the  jurisdiction  of  the  courts  there,  or  it 
might  be  uncertain  whether  they  were  living  or  dead,  or  they 
should  refuse  to  convey ;  and  it  introduced  the  same  rdief  and 
enactments  with  respect  to  stocks  in  Ireland,  (the  two  fonner 
acts  having  no  relation  at  all  to  stocks,)  as  had  been  introduced 
in  England  by  the  act  of  6  Geo.  4,  c.  74,  with  respect  to  stocb 
in  England  standing  in  the  names  of  trustees,  or  the  personal 
representatives  of  trustees  who  should  be  out  of  the  jurisdiction, 
or  it  should  be  unknown   whether  they  were  living  or  dead, 
or  they  should  refuse  to  transfer ;  and  it  was  declared  to  extend 
to  trustees  having  beneficial  interests,  or  having  duty  to  perform, 
and  to  cases  of  Charity  and  Friendly  Societies ;  but  it  did  not 
extend  to  lunatic  trustees  of  stock. 

No  sooner,  however,  had  the  act  of  6  Geo.  4,  c  74,  come  into 
operation,  than  the  courts  decided  that  it  did  not  apply  to  con- 
structive trusts ;  and  therefore,  in  one  most  important  particular, 
it  carried  the  power  of  the  court  no  further  than  the  statute  of 
Anne  had  done. 

In  Dew  V.  Clarke,  4  Russ.  511,  it  appeared  that  stocks  were 
standing  in  the  name  of  a  person,  as  administrator  with  the  wUl 
annexed  of  testator;  that  the  letters  of  administration  were  re- 
called, on  the  ground  of  the  insanity  of  the  testator,  who  was 
declared  by  the  Prerogative  Court  to  have  died  intestate;  and 
that  administration  was  finally  granted  to  his  sole  next  of  kin. 
On  a  petition,  by  the  next  of  kin,  to  have  the  stock  transfeired 
to  her  under  this  act,  the  Lord  Chancellor  Lyndhurst  said, 
"  Though  there  can  be  no  doubt  as  to  the  right  of  the  petttioner 
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to  the  fund,  I  cannot  make  any  order  apon  this  petition.     Upon     Skt.  IX. 
consideration,  I  am  of  opinion,  that  the  act  must  be  confined  to  Of  the 
trusts  created  by  express  declaration.  I  am  informed,"  he  added,  ^^<^*^^ 
**  that  in  the  bill,  as  it  originally  stood,  there  was  a  clause  which  office, 
would  have  included  constructive  trusts,  but  Lord  Redesdale 
objected  to  it  strongly,  and  it  was  struck  out" 

In  Re  Moody,  Tamlyn,  4,  a  person  having  contracted  to  sell, 

died ;  and  his  heir-at-law  was  an  infant     On  a  petition  for  a 

conveyance  under  this  act,  the  Master  of  the  Rolb  held,  that  it 

did  not  apply  to  constructive  trusts,  and  dismissed  the  petition. 

In  King  v.  Turner,  2  Sim.  549,  the  Yice-Chancellor  said,  "  he 

bad  always  considered  that  the  statute  of  Anne  did  not  apply  to 

constructive  trustees ;  that  the  late  act  6  Geo.  4,  c.  74,  did  not, 

as  he  conceived,  apply ;  that  the  only  distinction  was,  that  the 

Ute  statute  extended  to  infant  trustees  having  an  interest,  and  to 

cases  where  there  were  executory  trusts  to  be  performed."     And 

he  accordingly  held,  that  where  the  legal  estate  in  a  copyhold 

bad  descended  to  the  infant  heir-at-law  of  a  copyholder,  subject 

to  a  covenant  by  the  latter  to  surrender  to  trustees  in  trust  to  sell, 

tbe  infant  heir  was  not  a  trustee  within  6  Geo.  4,  c.  74. 

The  next  act  which  was  passed  on  the  subject  now  under  discus- 
sion was  the  9  Geo.  4,  c  78,  entitled,  **  An  Act  for  extending  the 
Acts  passed  in  the  Forty-third  and  Fifty-ninth  Years  of  the  Reign 
of  his  late  Majesty  King  George  the  Third,  for  the  Sale  and  Mort- 
gage of  Estates  of  Persona  found  Lunatics  by  Inquisition  taken  in 
England  and  Ireland,  so  as  to  authorize  such  Sale  and  Mortgage 
for  some  purposes ;  and  for  rendering  Inquisitions  on  Commissions 
of  Lunacy  taken   in   England,  available  in  Ireland,   and  like 
Inquisitions  taken  in  Ireland,  available  in  England."     It  will  be 
recollected  that  the  before-mentioned  acts  of  the  43  Geo.  3,  c75, 
and  the  59  Geo.  3,  c  80,  authorized  the  sale  or  mortgage  of 
lonatica'  estates,  for  the  purpose  of  paying  their  debts,  or  per- 
forming their  engagements ;  and  the  present  act  only  extended 
the  provisions  of  those  acts  so  as  to  authorize  the  sale  or  mort- 
gage of  lunatics'  estates  for  other  the  purposes  pointed  out  by 
the  present  act     It  was  confined,  like  the  two  former  acts,  to 
lunatics   beneficially  interested,  and  had  no  relation  to  lunatics 
holding  in  trust 

The  act  next  following,  in  point  of  date,  was  the  I  Will.  4, 
c  47,  entitled,  '*  An  Act  for  consolidating  and  amending  the 
Laws  for  facilitating  the  payment  of  Debts  out  of  Real  Estate ;" 


406  Of  Trusts  since  the  [chap.  ui. 

SicT.  IX.  and  with  a  view  of  providing  for  the  pajment  of  the  debts  of 
Of  the  deceased  persons  out  of  their  real  estates,  it  was  thereby  enacted, 
Mtotrand*  (^''^^"S  ^^^^  things)  sec.  \\,  that  where  any  sait  had  been  or 
office.  should   be   instituted  for  payment  of  debts   of  a  person   de- 

ceased, to  wiiich  the  heir  or  devisee  might  be  liable,  and  the 
court  should  decree  the  estate  to  be  sold  for  payment  of  such 
debts,  and  by  reason  of  the  infancy  of  such  heir  or  devisee,  sn 
immediate  conveyance  could  not,  as  the  law  then  stood,  be  com- 
pelled ;  the  court  might  order  such  infant  to  convey  to  the  par- 
chaser,  and  the  conveyance  should  be  as  valid  as  if  tlie  infant 
were  of  full  age ;  and  by  sec.  12,  persons  having  a  life  estate,  or 
other  limited  interest,  were  authorized  to  convey  the  fee-simple. 
The  act,  however,  only  extended  to  conveyances  where  a  decree 
had  been  made  for  sale,  and  did  not  empower  the  court  to  direct 
mortgages  to  be  made ;  but  the  latter  authority  waa  afterwards 
given  by  2  &  3  Vic  c  60.  Applications  under  the  act  for  a 
conveyance  must  be  by  petition,  and  not  by  motion.    Anon. 

1  Young  &  Coll.  75.      And  in  Turner  v.  Turner,  at  the  Rolls, 

2  June,  1841,  where  the  estate  had  been  sold  to  pay  debts,  under 
a  decree  of  the  court,  an  order  was  made  that  the  tenant  for  Ufe 
should  convey  to  the  purchaser  on  the  petition  of  a  legatee*  For 
cases  on  this  act,  see  8  Sim.  470,  557.  1  Keen,  130.  2  Keen, 
608.     9  Sim.  135.     2  Russ.  &  My.  73,  74. 

In  consequence  of  the  limited  construction  given  to  the  act  of 
6  Geo.  4,  c.  74,  as  hereinbefore  stated,  it  was  found  that  the 
court  was  still  left  without  sufficient  powers  in  cases  of  contracts 
for  sale,  and  other  constructive  trusts ;  and  that  in  particular  it 
could  neither  order  an  infant  heir  to  convey,  for  tbe  purpose  of 
completing  a  contract  for  sale  entered  into  by  his  ancestor,  nor 
could  it  direct  a  conveyance,  where  the  estate  contracted  to  be 
sold  had  been  devised  by  the  person  contracting  to  aell,  and  such 
person  had  died  before  the  contract  was  completed. 

To  remedy  these  defects,  among  others,  the  statute  of  11  Geo.  4 
Sc  1  Will.  4,  c.  60,  was  passed.  It  was  entitled,  *<  An  Act  for 
amending  the  Laws  respecting  Conveyances  and  Transfers  of 
Estates  and  Funds  vested  in  Trustees  and  Mortgagees,  and  for 
enabling  Courts  of  Equity  to  give  effect  to  their  Decrees  and 
Orders  iii  certain  cases ;"  and  in  introducing  the  bill  upon  which 
this  act  was  founded,  Sir  Edward  Sugden  is  represented,  in 
Hans.  Pari.  Debates,  vol.  zxii.  New  Series,  to  have  expressed 
himself,  as  follows : — <<  The  next  object,  on  which^  he  b^ged 
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leave  to  say,  he  had  expended  many  weeks*  consideration,  was    Sict.  IX. 
to  extend  Uie  sixth  of  his  present  Majesty,  which  was  in  itself  Of  the 
ao  extension  of  the  stat.  of  Anne,  so  as  to  make  the  con-  ^I^iIq^*" 
traets  of  heirs  liable  out  of  their  real  estates,  and  to  invest  the  office. 
Coart  of  Chancery  with  the  power  of  giving  a  title.     The  giving 
ihe  Great  Seal  the  power  of  granting  a  title  in  cases  of  sales 
effected  under  its  jurisdiction,  of  the  property  of  infants,  femes 
covert,  and  lunatics,  was  the  next  object  of  his  bill.     He  also 
proposed  to  give  it  the  same  powers,  in  the  cases  of  infant  and 
lunatic  trustees,  and  mortgagees.  At  present,  lunatics  were  liable 
for  all  contracts  entered  into^  when  in  a  state  of  sanity ;  but  the 
Great  Seal,  under  whose  jurisdiction  their  property  fell,  had  not 
the  power  of  granting  a  title,  though  they  exercised  that  of 
sale." 

Mr.  Jemmett  also,  in  the  Introduction  to  his  edition  of  this  and 
the  other  acts,  called  Sir  Edward  Sugden's  Acts,  states,  that  the 
object  of  this  act  was  to  give  to  Courts  of  Equity  ampler  powers 
than  they  preTiously  possessed, with  regard  to  trustees  and  mortga- 
gees, and  to  enable  them  to  make  a  good  and  perfect  title  to  what- 
ever they  sell ;  and  that  accordingly  it  furnishes  the  courts  with 
new  powers  in  cases  of  oontractB  for  sale,  and  provides  that  the 
representatives  of  vendors,  and  also  nominal  purchasers,  although 
there  is  no  declaration  of  trust,  are  to  be  deemed  trustees  within 
the  act,  and  consequently,  although  infants,  are  empowered  and 
compellable  to  convey  as  the  court  shall  direct, — this  power,  how- 
ever, being  guarded  by  requiring  that  a  decree  shall  have  been 
made  for  a  specific  performance,  or  establishing  the  trust ;  and 
further,  that  where  the  estate  contracted  to  be  sold  is  afterwards 
devised  by  the  vendor,  the  devisee,  though  only  tenant  for  life, 
may  convey  the  fee.     Mr.  Jemmett  also  observes,  that  the  act 
extends  to  erery  other  case  of  a  constructive  trust,  with  a  proviso 
as  to  adverse  rights ;  but  that  it  does  not  extend  to  cases  of 
partition,  nor  cases  arising  out  of  the  doctrine  of  election,  nor  to 
a  vendor,  unless  in  cases  expressly  provided  for  in  the  act 

Having  premised  thus  much,  it  may  be  useful  to  state  shortly 
the  outline  of  the  act,  and  to  point  out  the  various  decisions  to 
which  its  several  clauses  have  given  rise. 

S.  1  repeals  the  act  of  6  Geo.  4,  c.  74,  the  two  Irish  acts  of 
2  Geo.  1>  c  6,  and  5  Geo.  2,  c.  8,  and  the  act  of  7  Geo.  4,  c.  43, 
except  so  far  aa  the  same  relate  to  stook  belongmg  beneficially  to 
in&Dta  or  lunatics. 
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SwT.  IX.        S.  2  establishes  certain  rules  for  the  interpretation  of  the  act 

Of  the  S.  3  empowers  the  Lord  Chancell<H*  to  direct  committees  of 

etut«and*    luDAtic  trustees,  or  mortgagees,  to  convey;    and  it  has  been 

office.  decided,  Re  Shorrocks,  1  Mylne  &  Craig,  31,  that  the  Vice- 

Chancellor  has  not  power  even  to  make  a  reference  in  the  case  of 

lunatic  trustees,  or  mortgagees ;  although  in  a  previous  case.  Anon. 

5  Sim.  322,  it  was  held,  that  the  Vice-chancellor  might  make  the 
preliminary  reference,  though  he  could  not  order  a  conveyance. 
Neither  will  the  Lord  Chancellor  adopt  a  finding  of  the  Court  of 
Exchequer,  as  to  the  lunacy  of  a  person  holding  the  situation  of 
a  trustee  or  mortgagee,  but  will  order  an  inquiry  himself.  Re 
Prideaux,  2  Myl.  &  Cr.  640. 

S,  4  empowers  the  Lord  Chancellor  to  direct  the  committee 
of  a  lunatic  trustee  or  executor  to  transfer,  or  join  in  transferriog, 
stocks  standing  in  the  name  of  the  lunatic,  and  to  receive,  or  join 
in  receiving,  the  dividends. 

S.  5  enacts,  that  the  Lord  Chancellor  may,  before  an  inquisi- 
tion of  lunacy,  appoint  a  person  to  convey  or  transfer.  For  the 
proper  form  of  a  reference  under  this  clause,  see  Re  Pigott, 
2  Russ.  &  My.  683.  See  also  Re  Welch,  3  My.  &  Cr.  292. 
This  section  does  not  apply  to  cases  where  the  fact  of  incompe- 
tency is  disputed  (5  Jur.  571),  nor  to  the  case  of  a  trustee 
rendered  incompetent  by  any  other  cause  than  mental  incapacity. 

6  Jur.  545. 

S.  6  enables  infants  seised  or  possessed  of  any  land  upon  any 
trust,  or  by  way  of  mortgage,  to  convey  by  direction  of  the 
Court  of  Chancery  ;  and  it  has  been  held,  that  the  infant  heir  of 
a  mortgagee  in  fee,  is  a  person  seised  by  way  of  mortgage  within 
the  words  of  this  section.  Re  Kent,  9  Sim.  501.  The  infimt 
heir  of  a  deceased  vendor  is  also  within  this  section.  6  Sim.  9. 
But  where  one  of  several  co-partners,  to  whom  real  property 
has  been  conveyed  as  tenants  in  common,  dies,  a  settlement  of 
accounts  between  his  executors  and  the  surviving  partners  does 
not  render  the  heir  of  such  deceased  co-partner  a  trustee  within 
this  section. 

S.  7  enables  infant  trustees  or  mortgagees  of  land  within  the 
jurisdiction  of  the  Courts  of  Lancaster,  Chester,  Durham,  and 
Wales,  to  convey  by  direction  of  those  courts;  and  it  would 
seem  that  those  courts  have  no  power  under  this  act  except  where 
the  disability  of  the  trustee  or  mortgagee  arises  from  infancy. 

S.  8  enacts,  that  where  any  person  seised  of  any  land  upon 
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any  trust  shall  be  out  of  the  jurisdictioD,  or  it  is  uncertain     Sbct.  IX. 
whether  he  be  living  or  dead,  or,  if  known  to  be  dead,  it  shall  not  Of  the 
be  known  who  is  the  heir ;  or  if  any  trustee  seised  as  aforesaid,  ^^l^^ 
or  the  heir  of  any  such  trustee,  shall  refuse  to  convey,  the  Court  office, 
of  Chancery  may  appoint  a  person  to  convey.     It  will  be  ob« 
flerred,  that  this  section  applies  only  to  trustees,  and  not  to 
mortgagees.     And  therefore  in  Re  Goddard,  1  My.  &  Keen,  25, 
where  a  mortgagee  in  fee  died  intestate  as  to  his  real  estate,  and 
his  heir  was  not  known,  the  court  refused,  under  this  section,  to 
appoint  a  person  to  re-convey  the  estate  to  the  person  entitled  to 
the  equity  of  redemption,  on  payment  of  the  mortgage-money  to 
the  executor  of  the  mortgagee.     And  again,  in  Re  Stanley, 
5  Sim.  320,  where  a  mortgagee  in  fee  had  died  intestate  as  to 
her  real  estate,  and  her  b«ir  was  not  known,  the  court,  on  the 
petition  of  her  executor,  refused  to  make  an  order  for  a  convey- 
aoce  under  this  act ;  and  again,  in  Re  Dearden,  3  My.  &  Keen, 
508,  the  heir  of  a  mortgagee  was  held  not  to  be  a  trustee  within 
tioA  section.     But  although  this  section  does  not  apply  to  mort-> 
gagees,  or  the  heirs  of  mortgagees,  it  has  been  held  in  the  case 
of  Re  Kent,  9  Sim.  501,  before  adverted  to,  that  the  heir  of  a 
mortgagee  comes  within  the  sixth  section ;  and  in  Prendei^gast  tf. 
Eyre,  1  Lloyd  &  Gould,  1 1,  where  a  mortgagee  had  filed  a  bill 
of  foreclosure,  and  a  decree  for  sale  had  been  made,  and  the 
mortgagee  had  died  leaving  an  infant  heir,  such  infant  heir  was 
held  to  be  a  trustee  within  the  eighth  and  eighteenth  sections  of 
this  act.     See  also  7  Sim.  170,  9  Sim.  642.    With  respect  to  the 
trust  to  which  the  present  clause  is  intended  to  apply,  it  must  be 
an  express  or  clear  trust,  and  the  title  of  the  cestuique  trust  must 
not  depend  on  any  facts  of  importance  to  be  ascertained;  Re 
Merry,  1  My.  &  K.  679 :  but,  at  the  same  time,  the  court  has  a 
discretionary  power  under  this  section,  taken  in  connexion  with 
the  twelfth,  to  make  an  order  on  petition,  if  it  thinks  fit,  and  in 
proper  cases  will  do  so.     Re  de  Clifford,  2  My.  &  K.  624.     As 
to  the  mode  of  conveyance  under  this  clause,  see  Exparte  Foley, 
8  Sim.  395 ;  and  with  respect  to  the  species  of  interest  to  be 
conveyed,  it  must  be  the  legal  interest  only  in  the  subject  of  the 
trust  or  mortgage ;  and  accordingly  the  court  will  not  order  the 
assignment  of  a  mortgage-debt  under  this  clause.    Price  v.  Deer- 
hurst,  8  Sim.  617.     That  a  mortgagee  resident  out  of  the  juris- 
diction is  not  within  this  clause,  see  1  Beav.  208.     Lastly,  it  will 
be  observed,  that  this  clause  does  not  extend  to  the  case  of  a 
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8wT.  IX.    trustee  dying  without  an  heir,  but  only  to  the  •case  of  a  trustee 

Of  the         known  to  be  dead,  and  it  shall  not  be  known  who  is  his  heir. 

^'^^^v  ^    And  it  seems  that  the  proTision  does  not  apply  to  a  esse  where 

oflSee.  it  b  known  that  there  is  no  heir ;  10  Bing.  44.   See  generally  on 

this  clause  Mr.  Jemmett's  edition  of  Sir  £d.  Sugden's  Acts,  and 

6  Sim.  645,  10  Adol.  &  £1.  272,  4  You.  &  Col.  247. 

S.  9  enacts,  that  when  trustees  of  leasehold  estates  are  out  of 
the  jurisdiction,  or  it  is  uncertain  whether  the  trustee  last  known 
to  have  been  possessed  be  living  or  dead,  or  if  any  trustee  pos- 
sessed as  aforesaid,  or  the  executor  of  any  such  trustee,  shall 
refuse  to  assign  or  surrender,  the  Court  of  Chancery  may  appoint 
a  person  to  assign  or  surrender.  This  dause  does  not  go  so  far 
as  the  last  in  providing  for  the  case  where  the  trustee  being 
known  to  be  dead,  it  is  unknown  who  is  his  representative ;  and 
Mr.  Jemmett  intimates  that  this  was  done  purposely,  because  the 
framer  of  the  act  was  anxious  not  to  interfere  with  the  jurisdic- 
tion of  the  Ecclesiastical  Court  See  also  Re  Anderson,  1  Lk)yd 
&  Gould,  27. 

B.  10  enacts,  that  where  any  person  in  whose  name  as  a 
trustee  or  executor  (either  alooe  or  together  with  the  name  of 
any  other  person),  or  in  the  name  of  whose  testator,  (whether  as 
trustee  or  beneficially,)  any  stock  shall  be  standing,  or  any  other 
person  who  shall  otherwise  have  power  to  transfer  or  join  with 
any  other  person  in  transferring  any  stock  to  whidi  some  oUier 
person  shall  be  beneficially  entitled,  shall  be  out  of  the  jurisdic- 
tion, or  it  shall  be  uncertain  whether  he  be  living  or  dead,  or  shall 
refuse  to  transfer  the  stock  or  receive  and  pay  over  the  divi- 
dends, the  Court  of  Chancery  may  appoint  a  person  to  transfer 
the  stocks,  or  receive  and  pay  over  the  dividends.  Upon  this 
clause  some  decisions  have  taken  place.  In  Exparte  Dover, 
6  Sim.  500,  the  court,  under  the  authority  of  this  and  the  twenty- 
second  dause,  ordered  stock  to  be  transferred  from  the  names  of 
the  persons  in  whose  names  it  was  standing,  into  the  name  of  a 
new  trustee,  although  the  circumstances  were  peculiar,  and  such 
as  rendered  it  doubtful  whether  such  persons  held  the  same  in 
the  character  of  executors  or  trustees.  See  also  10  Sim.  605. 
In  Parker  v.  Burney,  1  Beav.  492,  it  appeared  frona  proceedings 
in  the  cause,  that  the  person  in  whose  name  the  stock  was 
standing  was  a  trustee  within  the  meaning  of  the  act ;  and  the 
court,  on  a  proper  affidavit  of  his  disability,  appointed  a  person  to 
transfer  without  a  previous  reference.  See  also  Walton  tr«  Merry, 
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6  Sim.  828.    In  Exparte  Winter,  5  Buss.  284,  and  Exparte    sicr.  IZ. 
Hagger,  1  Beav.  98,  persons  were  held  to  be  executors  within  Of  the 
the  meaning  of  this  clause,  although  they  had  not  taken  out  ^'^^Tj^Ja' 
probate.     With  respect  to  the  case  of  a  trustee  or  executor  office. 
l)eiog  out  of  the  jurisdiction,  it  would  seem  that  a  temporary 
abwoce  from  the  jurisdiction  is  not  sufficient  to  justify  an  appli- 
eatioo  under  this  act.    Hutchinson  v.  Stephens,  5  Sim.  498.     As 
to  a  refusal  to  transfer,  see  Re  Law,  6  Jur.  615.     And  lastly,  it 
may  be  observed,  that  as  this  clause  does  not  include  the  case  of 
iofiut  trustees,  so  there  seems  to  be  no  jurisdiction  given  in  any 
pirt  of  the  act  with  respect  to  stocic  standing  in  the  name  of  an 
iofaat    Watts  v.  Scrivens,  1  Beav.  223. 

S.  1 1  enacts,  that  every  direction  or  order  to  be  made  in  pur- 
saance  of  this  act  by  the  Lord  Chancellor,  or  the  Court  of  Chan* 
eery,  or  any  other  court  before-mentioned,  shall  be  signified  by  an 
order  to  be  made  in  any  cause  depending  in  such  court  respec- 
tively, or  upon  petition  in  the  lunacy  or  matter,  to  be  presented 
by  the  persons  for  that  purpose  pointed  out  by  this  section. 
Aad  with  reference  to  this  clause,  it  has  been  decided  that 
where  the  court,  in  any  proceeding  in  a  cause,  declares  a  party  to 
be  a  trustee,  it  may  by  the  same  order  direct  a  conveyance  to  be 
made,  and  a  petition  is  not  necessary.     Walton  v.  Merrj^  6  Sim. 
328.  But  where  a  decree  declared  a  defendant  against  whom  the 
bill  had  been  taken  pro  confesso  to  be  a  trustee  of  stock  for  the 
pbintifib,  the  court  declined  to  refer  it  to  the  master  to  appoint 
a  person  to  transfer  the  stock  in  the  place  of  the  defendant, 
except  upon  a  petition  under  this  act.     FeUowes  v.  Till,  5  Sim. 
319.    And  in  Prytharch  «.  Havard,  6  Sim.  9,  where  a  decree 
for  specific  performance  had  been  made  against  the  infant  heir 
of  a  vendor,  it  was  held  that  a  petition  must  be  presented  under 
this  act  for  an  order  that  the  infant  may  convey  to  the  pur- 
chaser.    A  petition  is  not  necessary  where  there  b  a  suit. 
3  My.  &  Keen,  443.     1  Keen,  129. 

8.  12  enacts,  that  in  the  case  of  an  old  trust,  or  where  it  does 
not  seem  proper  to  make  an  order  upon  petition,  the  Lord 
Chancellor  or  court  may  direct  a  bill  to  be  filed.  This  provision 
was  not  in  any  of  the  former  acts.  See  as  to  this  clause  Re  de 
Clifford,  2  Myl.  &  K.  626,  referred  to  under  section  eight 

8»  13  dedarea  that  any  committee^  infant,  or  other  person 
directed  by  this  act  to  convey  or  transfer,  or  to  receive  and  pay, 
may  be  compelled  to  do  so  in  like  manner  as  trustees  of  full  age 
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Skct.  IX.    and  sane  mind.     For  a  decision  on  this  clause,  see  1  Beav. 
Of  the  228. 

2[22r^5'        ^'  ^^  provides,  that  where  the  person  to  whom  money  is 
office.  payable  in  discharge  of  any  mortgage,  of  irhich  a  conveyance  is 

to  be  obtained  under  thu  act,  shall  be  an  infant,  the  money  so 
payable  may  be  paid  into  the  Bank  to  the  credit  of  the  cause, 
if  there  be  a  cause,  or  to  the  credit  of  the  infant,  if  there  be  no 
cause.  This  was  a  new  provision.  In  Prendergast  v.  Gould 
before-mentioned.  Sir  Edward  Sugden  says,  that  in  framing  thu 
act,  ^<  he  was  much  embarrassed  by  the  case  of  an  infant  mort- 
gagee entitled  to  the  mortgage-money ;  for  no  former  act  had 
provided  how  the  money  was  to  be  paid  and  secured  for  the 
infant.  The  fourteenth  and  fifteenth  sections  irere  framed  with 
a  view  to  obviate  thu  difficulty." 

8.  15  enacts,  that  every  person  being  in  other  respects  within 
the  act,  shall  be  deemed  to  be  a  trustee  within  the  meaning  of  it, 
notwithstanding  he  may  have  an  interest,  or  some  duty  to  per- 
form ;  but  in  such  case,  and  in  every  case  of  a  mortgagee  (not 
being  a  naked  trustee),  the  Lord  Chancellor  or  court  may  direct 
a  bill  to  be  filed  to  establish  the  right,  and  not  make  an  order  for 
conveyance  or  transfer  till  decree  made.  This  clause  varies 
considerably  from  the  corresponding  clause  (s.  10)  in  6  Geo.  4, 
c.  74 ;  particularly  in  introducing  a  provision  for  filing  a  bill  to 
establish  the  right 

8. 16  declares,  that  where  land  has  been  contracted  to  be  sold, 
and  the  vendor  has  died,  either  having,  or  not  having  recdved 
the  purchase-money,  and  a  specific  performance  has  been  de- 
creed either  in  the  lifetime  of  the  vendor,  or  after  his  decease, 
and  where  one  person  has  purchased  an  estate  in  the  name  of 
another,  and  the  nominal  purchaser  shall  on  the  face  of  the  coo- 
veyance  appear  to  be  the  real  purchaser,  and  a  decree  shall  have 
declared  such  nominal  purchaser  to  be  a  trustee  for  the  retl 
purchaser,  the  heir  of  the  vendor,  or  the  nominal  purchaser,  or 
his  heir,  shall  be  a  trustee  for  the  purchaser  within  the  act 
This  provision,  which  was  wanting  in  all  the  former  ads,  was 
introduced  to  remedy  one  of  the  chief  defects  of  the  old  law,  and 
seems  more  particulaHy  to  have  been  founded,  as  to  the  repre- 
sentatives of  vendors,  on  Goodwyn  «.  Luter,  3  P.  W.  386 
(ed.  1826);  and,  as  to  nominal  purchasers,  on  Exparte  VornoD, 
2  P.  W.  549  (ed.  1826).  See  also  Re  Moody,  Tamljn,  4 ;  and 
King  V.  Turner,  2  Sim.  551. 
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S.  17  enactBy  that  where  land  has  been  contracted  to  be  sold,     Snrr.  IX. 
and  the  vendor  has  died  haying  devised  the  same  for  life,  with  a  Of  the 
remainder  over,  which  may  not  be  vested,  or  which  may  be  ^[J|^|[„^ 
vested  in  some  person  from  whom  a  conveyance  cannot  be  office, 
obtained,  or  by  way  of  executory  devise,  and  a  specific  perform- 
ance of  the  contract  has  been  decreed,  the  court  making  the 
decree  may  direct  the  tenant  for  life,  or  the  first  executory 
devisee,  to  convey  the  fee-siniple  to  the  purchaser.     This  provi- 
sion was  also  wanting  in  all  the  former  acts,  and  was  introduced 
here  to  carry  out  still  further  the  remedy  which  this  act  pro- 
posed to  apply  in  cases  of  contract  for  sale.     As  to  the  costs  of 
completing  a  title  under  this  clause,  see  4  Yo.  &  Col.  472. 

S.  18  declares,  that  the  act  shall  extend  to  every  other  case  of 
a  constructive  trust,  or  trust  arising  or  resulting  by  implication 
of  law ;  but  where  the  trustee  claims  a  beneficial  interest,  no 
order  for  a  conveyance  or  transfer  by  him  shall  be  made  till  after 
a  declaration  by  the  court  in  a  suit,  regularly  instituted,  that  he 
is  a  trustee  for  the  person  seeking  the  conveyance  or  transfer : 
and  *<  this  act  shall  not  extend  to  cases  upon  partition,  or  cases 
arising  out  of  the  doctrine  of  election  in  equity,  or  to  a  vendor, 
except  in  any  case  hereinbefore  expressly  provided  for."  This 
provision  also  is  an  addition  to  the  former  acts,  and  completes 
the  powers  which  this  act  gives  in  the  case  of  constructive  and 
resulting  trusts.  Under  this  section,  in  connexion  with  the 
eighth,  the  infant  heir  of  a  mortgagee  who  had  filed  a  bill,  and 
to  his  lifetime  obtained  a  devise  for  sale,  was  held  to  be  a 
trustee  within  the  meaning  of  the  act  Prendei^gast  «.  Eyre, 
1  Lloyd  &  Gould,  11.  An  exchange  of  lands  is  not  within  this 
section.     1  Keen,  502. 

S.  19  enacts,  that  where  a  feme  covert  would  be  a  trustee, 
mortgagee,  heir,  or  executor,  within  the  meaning  of  the  act,  and 
the  concurrence  of  her  husband  shall  be  necessary  in  any  con- 
veyance, transfer,  receipt,  or  payment,  then  such  husband, 
whether  under  any  disability  or  not,  shall  be  deemed  a  trustee 
within  the  meaning  of  the  act  This  provision  as  to  the  husband 
does  not  seem  to  have  existed  in  the  former  acts ;  but  under  the 
act  of  Anne,  the  wife  might  convey  by  fine ;  see  ante,  note  on 
7  Anne,  c  19. 

S.  20  declares,  that  the  provisions  of  the  act  for  obtaining 
conveyances  from  lunatics,  shall  include  lunatics  who  by  force  of 
any  law  for  payment  of  debts  out  of  real  estate,  would  be  com- 
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Smrr.  IX.  pellable  to  coDvey  if  of  sound  mind.  This  was  intended  to 
Of  the  obviate  the  difficulty  occasioned  bj  the  decision  in  Ezparte 
trurtee,  hit     j^^j     3  y^^  ^  g   |5q  j^|;^^  referred  to  under  the  statate  of 

fstnte  and 

office.  4  Geo.  2y  c.  10,  and  which  difficulty  had  not  been  removed  by 

any  of  the  succeeding  acts. 

S.  21  extends  the  act  to  petitions  in  cases  of  charity  and 
friendly  societies ;  and  with  respect  to  this,  it  may  be  doobtfal 
if  in  the  case  of  a  friendly  society  there  should  not  be  some 
inquiry  whether  such  society  was  duly  constituted  and  is  still 
legally  existing;  because  in  Exparte  Norrish,  Jacob,  162,  the 
Master  of  the  Rolls  refused  an  application  under  the  33  Gea  9^ 
c.  54  (the  Friendly  Societies*  Act),  that  a  late  trustee  should 
transfer  some  of  the  society's  funds  to  a  new  trustee,  on  the 
ground  that  it  appeared  the  society  had  deviated  from  its  rules, 
and   had  thereby  become  dissolved,   so  that  the  court    had 
no  longer  any  jurisdiction  under  the  act ;  and  if  any  relief  oooM 
be  g^ven  it  must  be  upon  bill.     But  orders  under  tlua  act  are 
not,  it  appears,  very  common ;  for  the  act  of  the  10  Geo*  4,  c  56, 
entitled  <<  An  Act  to  Consolidate  and  Amend  the  Laws  rektiog 
to  Friendly  Societies,"  gives  a  very  similar  relief,  by  providing 
(sections  fifteen  and  sixteen)  that  where  trustees  of  "lands, 
tenements  or  hereditaments,  or  other  property  "  bdonging  to  a 
friendly  society,  are  out  of  the  jurisdiction  of  the  Court  of  Ex- 
chequer in  England  or  Ireland,  or  the  Court  of  Session  in  Soot- 
land,  or  of  the  Court  of  Great  Sessions  in  Wales  (since  abolished}, 
or  are  of  unsound  mind,  or  it  be  uncertain  whether  they  are 
living  or  dead,  or  they  refuse  to  convey  to  the  person  duly 
nominated  as  trustee  in  their  stead,  it  shall  be  lawful  for  such 
courts  to  appoint  a  person  to  convey ;  and  that  where  trustees  of 
stock  in  the  Bank  of  England  are  out  of  the  jurisdiction  of  the 
said  courts,  or  are  bankrupt  or  lunatic,  or  it  is  uncertain  whethtf 
they  are  living  or  dead,  the  said  courts  may  order  such  sto^ 
to  be  transferred,  and  the  dividends  paid  to  such  person  as  the 
society  may  appoint. 

S.  22  provides^  that  where  a  trust  is  clear,  the  Lord  C^uu^ 
cellor  may  appoint  new  trustees  on  petition,  without  bill  filed, 
although  there  is  no  power  under  the  instrument  creating  the 
trust  to  appoint  new  trustees.  With  respect  to  this  clause,  which 
was  new  so  far,  at  least,  as  it  gave  the  court  power  to  appoint 
new  trustees  in  the  absence  of  a  power  to  do  so  in  the  ori^nal 
instrument,  it  may  first  be  mentioned,  that  under  its  authority  the 
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Vtee'ChanaUort  in  Exparte  Shiok,  5  Sim.  281,  appointed  a  new     Sict.  IX. 

trustee  in  the  place  of  one  who  was  out  of  the  jurisdiction  Of  the 

(without  a  reference  to  the  master),  on  the  ground  that  the  peti-  ^l^gg^i'* 

tiooer  vns  the  only  person  interested  in  the  property.  And,  gene-  office. 

rally,  that  this  clause  gives  jurisdiction  only  in  cases  where  the 

trustee  is  out  of  the  jurisdiction,  or  is  under  any  of  the  disabilities 

pointed  out  by  the  act,  such  as  infancy  or  lunacy,  and  where  the 

case  is  plain  and  simple,  as  in  a  trust  recently  created,  respecting 

which  no  question  can  arise,  see  Re  Nicholls,  1  Lloyd  &  Gould,  17. 

Re  Whitley,  ib.  23.  Re  Fitzgerald,  ib.  20.  Re  Earl  of  Mayo,ib., 

temp.  Plunkett,  and  Jemmett's  ed.  of  Sngdeo's  Acts :  and  see 

also  Re  Dover,  5  Sim.  500,  and  cases  under  tenth  section,  supra. 

The  court  may  appoint  new  trustees  under  this  section,  although 

the  iostmment  creating  the  trust  contains  a  power  to  appoint  new 

trastees.     10  Sim.  252. 

S.  23  enacts,  that  where  all  the  persons  in  whom  any  land 
may  have  been  vested  in  trust  for  any  charity  are  dead,  the 
Court  of  Chancery,  on  a  specified  notice  given,  may  appoint 
new  trustees,  and  order  a  conveyance  to  them  without  the  neces- 
sity of  any  decree.  This  provision  was  not  contained  in  any  of 
the  former  acts. 

S.  24  enacts,  that  where  a  defendant  who  is  only  a  trustee 
cannot,  on  diligent  search,  be  found,  the  Court  of  Chancery,  on 
affidavit  thereof,  may  hear  the  cause,  and  make  an  absolute 
decree  against  him,  as  if  he  had  been  served  with  process,  and 
appeared ;  but  such  decree  is  not  to  bind  him  in  respect  of  any 
interest  he  may  have  at  the  time  of  making  the  decree  for  his 
own  use,  or  otherwise  than  as  a  trustee.  This  provision  was  new 
Bo  far  as  the  former  English  acts  were  concerned ;  but  a  clause  of 
a  similar  nature  was  contained  in  the  Irish  act  of  the  5  Geo.  2, 
c  8,  before  referred  to* 

8.25  provides,  that  the  costs  and  expenoes  of  petitions,  orders, 
directions,  conveyances,  and  transfers  under  the  act,  may  be  paid 
out  of  the  land,  or  stock,  or  rents,  or  dividends,  in  respect  of 
which  same  shall  be  made,  or  in  such  other  manner  as  the  court 
shall  think  proper.  As  to  costs  under  the  act  of  7  Anne,  c.  19, 
see  Exparte  Cant,  10  Yes.  554 ;  and  under  4  Geo.  2,  c.  10,  see 
Exparte  Richards,  1  Jac  &  Walk.  264 ;  Exparte  Brydges,  Cooper» 
290,  and  Exparte  Pearse,  1  Turn.  &  Russ.  325,  and  observa- 
tions ante.  See  also  Exparte  Ommaney,  10  Sim.  298.  In  Re 
Marrow,  1  Cr.  &  Phil.  142. 
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Skt.  IX.  S.  26  declares,  that  the  powers  given  by  this  act  to  the  Lord 
Of  the  Chancellor  shall  extend  to  all  land  and  stock  within  the  domi- 
ettftte  and*  nions,  plantations,  and  colonies  of  his  majesty  (except  Scotland 
office.  and  Ireland) :  and 

S.  27  declares,  that  the  Lord  Chancellor  of  Ireland  is  to 
exercise  such  powers  with  respect  to  all  land  and  stock  in  Ire- 
land: and 

S.  28  provides,  that  the  powers  given  to  the  Lords  ChanceUon 
of  Great  Britain  and  Ireland  may  be  exercised  by  the  Lords 
Keepers,  or  Commissioners  of  the  Great  Scab  of  Great  Britain 
or  Ireland,  as  the  case  may  be. 

S.  29  enacts,  that  the  powers  given  to  the  Court  of  Chancery 
in  England  shall  extend  to  land  and  stock  within  any  of  the 
dominions,  plantations,  and  colonies  of  his  majesty  (except  Scot- 
land) ;  and  it  has  been  decided  in  Price  v.Dewhurst,  8  Sim.  6 17, 
that  they  do  not  extend  to  land  out  of  the  queen's  dominionsi  as 
in  the  Danish  island  of  St  Croix. 

8.  30  extends  to  the  Court  of  Exchequer  the  powers  given  to 
the  Court  of  Chancery. 

S.  31  gives  the  same  powers  to  the  Courts  of  Chancery  and 
Exchequer  in  Ireland  with  respect  to  land  and  stock  in  Ireland, 
as  are  given  to  Courts  of  Chancery  and  Exchequer  in  England 
with  respect  to  land  and  stock  in  England. 

S.  32  declares  who  are  the  parties  to  be  named  in  the  orders 
of  the  court  for  making  transfers  of  stock ;  nunely,  either  the 
committee  of  the  lunatic  in  whose  place  the  transfer  is  to  be 
made,  or  a  co-trustee  or  co-executor  of  the  person  in  whose 
place  such  person  shall  be  directed  to  transfer,  or  some  officer  of 
the  company  in  whose  books  the  transfer  is  to  be  made ;  and,  in 
the  case  of  the  Bank  of  England,  by  the  secretary  or  deputy- 
secretary,  or  accountant-general,  of  the  bank. 

S.  33  provides,  that  the  act  is  to  be  an  indemnity  to  the  Bank 
and  all  other  companies  for  all  acts  done  under  it. 

The  next  act  in  point  of  date  was  the  1 1  Geo.  4  &  1  WilL  4, 
c.  65,  entitled,  **  An  Act  for  consolidating  and  amending  the  Lav 
relating  to  Property  belonging  to  Infants,  Femes  Covert,  Idiots, 
Lunatics,  and  Persons  of  Unsound  Mind."  The  object  of  the  act 
was  to  extend  the  powers  of  the  court  with  respect  to  the  estates  of 
infants,  femes  covert,  and  lunatics,  in  granting  and  renewing  leases 
for  their  benefit,  admitting  them  to  copyholds  by  their  guardiaos, 
committees,  or  attorneys,  applying  dividends  of  infants'  stock 
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for  their  maintenance^  and  in  other  matters  of  that  description,    dnrr.  IX. 
And  as  the  act  of  11  Geo.  4  &  1  Will.  4,  c.  60»  though  it  provided  Of  the 
for  the  case  of  infant  heirs  carrying  into  effect  the  contracts  ^^^^^^ 
d  their  ancestors,  did  not  provide  for  the  case  of  persons  who  ofiioe. 
having  themselves,  when  of  sound  mind,  entered  into  contracts 
fot  the  sale  or  disposition  of  land,  afterwards  became  lunatic, 
and  became  thereby  incapable  of  performing  such  contracts, 
(he  present  act  purported  to  make  good  that  deficiency ;  and  by 
section  27  enacted,  that  when  any  person  who  should  have  con- 
tracted to  sell,  mortgage,  let,  divide,  exchange,  or  otherwise 
dispose  of  any  land,  should  afterwards  become  lunatic,  and  a 
^ledfic  performance  of  the  contract  should  have  been  decreed 
either  before  or  after  the  lunacy,  the  committee  of  the  lunatic, 
hy  direction  of  the  Lord  Chancellor,  might  convey  such  land,  in 
pursuance  of  the  decree,  to  such  person  as  the  Lord  Chancellor 
shoold  direct,  and  the  purchase^money  should  be  paid  to  the 
committee.     The  act  also  empowered  the  Lord  Chancellor  to 
order  estates  of  lunatics  to  be  sold  or  mortgaged,  to  raise  money 
fi>r  payment  of  their  debts  or  engagements ;  and  with  a  view  of 
re-eoacting  their  provisions  in  an  amended  form,  it  repealed  the 
Irish  act  of  11  Anne,  c.d;  and  the  acts  of  9  Geo.  1,  c29;  29 
Geo.  2,  c.  31 ;  11  Geo.  3,  c.  20;  43  Geo.  3,  c  75;   47  Geo.  3, 
c  8 ;  59  Geo.  3,  c  80 ;  9  Geo.  4,  c  78 ;  and  so  much  of  6  Geo.  4, 
c  74^  as  related  to  funds  belonging  beneficially  to  infants,  idiots^ 
or  lunatics.     With  respect  to  the  repeal  of  the  11  Anne,  there 
was  this  peculiarity  about  it,  that  instead  of  reintroducing  ita. 
provisions  in  a  substantive  form  into  the  present  act,  as  was 
done  with  respect  to  the  provisions  of  the  other  acts,  it  was 
declared  that  its  provisions,  "  which  had.  been  so  long  in  force  in 
Ireland,  should  remain  unaltered;"  and  it  was  then  enacted, 
that  the  clauses  and  provisions  contained  in  it  should  be  and 
continue  in  foree  in  the  same  manner  to  all  intents  and  purposes 
as  if  the  said  clauses  and  provisions,  and  every  part  thereof  <<  had 
been  repeated  and  re-enacted  in  this  act;"  and,  further,  that 
none  of  the  provisions  in  this  act  contained  for  authorising  the 
acceptance  of  surrenders,  or  the  making  of  new  leases  on  behalf 
of  any  person  who  in  punuance  of  any  covenant  for  renewal 
ought  to  make  such  new  lease,  should  extend  to  land  in  Ireland* 
For  decisions  on  this  act,  see  1  My.  &  Keen,  150 ;  2  My.  &  Keen, 
318. 

On  perusing  the  act  of  1 1  Geo.  4  &  1  Will.  4,  c  60,  it  will 

VOI*.  I.  K  E 
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Skct.  IX.  have  been  observed,  that  no  provision  was  made  for  the  case  of  a 
Of  the  trustee  or  mortgagee  of  land  dying  without  an  heir.  Section  eight, 
ettate^and'  ^^i^^^*  provided  for  the  case  of  a  trustee,  who  is  known  to  be 
office.  dead,  and  it  is  not  known  who  is  his  heir ;  but  it  did  not  indude 

the  case  of  a  trustee  dying  without  any  heir  at  all ;  nor,  as  has 
been  before  stated,  did  it  extend  to  mortgagees.     It  became 
necessary,  therefore,  to  remedy  tlus  defect;  and  accordingly  a 
clause  was  introduced  into  the  subsequent  act  of  4  &  5  Will.  4, 
c  28,  entitled  ^  An  Act  for  the  Amendment  of  the  Lav  relative 
to  the  Escheat  and  Forfdture  of  Real  and  Personal  Prc^perty 
holden  in  Trust,"  by  which  (s.  2)  it  was  enacted,  that  where  any 
person  seised  of  any  land  upon  any  trust,  or  by  way  of  mortgage, 
dies  without  an  heir,  the  court  may  appoint  a.  person  to  convey 
in  like  manner  as  is  provided  by  11  Geo.  4  &  1  WilL  4,  c  60, 
in  case  such  trustee  or  mortgagee  had  left  an  heir,  and  it  was  not 
known  who  was  such  heir ;  and,  by  a  subsequent  dause  (s.  6), 
it  was  further  enacted,  that  in  all  cases  where,  before  the  passing 
of  the  act,  any  trustee  of  land  or  stock  should  have  died  without 
an  heir,  or  have  been  convicted  of  an  offence  by  which  the 
said  land  or  stock  had  escheated  or  become  forfeited,  the  said 
land  or  stock  so  escheated  or  forfeited  should  become  sulject  to 
the  order  of  the  Court  of  Chancery  for  the  use  of  the  party 
beneficially  interested,  and  be  subject  to  such  orders  and  r^ula- 
tious  under  the  act  of  1 1  Geo.  4  &  1  WilL  4,  c  60,  as  if  such 
trustee  so  dead  without  an  heir,  or  so  convicted,  were  out  of  the 
jurisdiction  of,  or  not  amenable  to^  the  process  of  the  court,  with* 
out  having  been  so  convicted :  provided  always,  that  the  daose 
should  not  extend  to  land  or  stock  which  at  the  time  of  paasing 
the  act  was  vested  in  any  person  by  grant  made  subsequently  to 
the  escheat  or  forfeiture,  nor  to  any  land  or  stock  which  had 
been  in  possession  under  the  escheat  or  forfeiture  for  more  than 
twenty  years  prior  to  the  passmg  of  the  act 

While  the  1 1  Geo.  4  &  1  Will.  4,  c  65,  made  various  provi- 
sions with  regard  to  the  renewal  of  leases,  whether  for  lives  or  yean, 
of  lands  in  England  belonging  to  infants,  femes  covert,  or  lanatics, 
it  expressly  confined  the  remedy  as  to  Ireland,  in  that  respeet*  to 
the  provisions  of  the  act  of  1 1  Anne,  c  3,  and  excepted  lands 
in  the  latter  kingdom  from  any  of  the  other  clauses  relattug  to 
the  surrender  and  renewal  of  leases ;  and  this  appears  to  have 
been  done  from  the  fear  that  as  the  act  of  1 1  Anne  had  been  in 
operation  so  long  in  Ireland,  and  the  title  to  so  much  property 
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depended  on  its  provisions,  it  would  be  dangerous  to  alter  or    Scct.  IX. 
vsfj  them;  (see  Sugden's   Acts,   by  Jeromett).     Subsequent  Of  the 
experience,  perhaps,  showed   that   tiiis   apprehension  was  un-  ^^^^j|q^'* 
founded;  but  by  5  &  6  Will.  4,  c.  17,  entitled,  <<  An  Act  to  office. 
extend  to  Ireland  certun  provisions  of  an  Act  made  and  passed 
m  the  First  Year  of  His  present  Miyesty's  Reign,  intituled,  <  An 
Act  for  consolidating  and  amending  the  Laws  relating  to  Vto* 
perty  belonging  to  Infants,  Femes  Covert,  Lunatics,  and  Persons 
of  Unsound  Mind,'  '* — after  reciting  the  11  Anne,  and  section  16 
and  (in  part)  section  19  of  1  Will.  4,  c  65,  and  that  it  was 
expedient  that  the  powers  of  the  courts  in  Ireland  over  land  in 
Ireland  should,  in  the  respects  aforesaid,  be  as  large  as  the  powers 
given  by  the  act  of  1  Will.  4,  c.  65,  to  the  courts  in  England 
over  lands  there ;  it  was  enacted,  that  the  11  Anne,  c  3,  and  so 
much  of  the  1  Will.  4,  c  65,  as  re-enacted  it,  should  be  repealed ; 
and  it  was  fbrther  enacted,  that  the  several  clauses  and  enact* 
ments  in  1  WilL  4,  c.  65  contained,  and  in  the  present  act  **  par- 
ticularly recited,"  should  be  extended  to  Ireland.     In  reciting, 
however,  the  19th  section  of  1  Will.  4,  o.  65,  which  has  relation 
to  renewals  by  lunatics,  the  provision  at  the  end  thereof,  that  the 
same  should  «ctend  as  well  to  cases  where  tbe  lunatic  should  not 
be  compilable  to  renew,  but  it  should  be  for  his  benefit  to  do  so, 
as  to  cases  where  a  renewal  might  be  effectually  enforced  against 
the  lunatic,  if  of  sound  mind,  was  omitted ;  and  as  the  act  now 
in  question  only  extended  to  Ireland  the  clauses  and  enactments 
of  1   WilL  4,  c  65,  thereinbefore   <*  particularly  recited,"   it 
would  seem  that  the  above  provision  is  not  extended  to  Ireland. 
The  effect  of  it,  if  enacted,  would  have  been  not  only  to  enlarge 
extremely  the  powers  of  11  Anne,  with  respect  to  renewals  by 
lunatics,  but  even  to  alter  its  principle  so  far  as  regarded  such 
renewab ;  for  the  whole  authority  of  that  act  depended  on  a 
proviso,  that  the  persons  under  disability  (whether  infants,  luna- 
tics, under  coverture,  or  beyond  the  seas)  should,  at  the  time  of 
the  renewal  of  the  lease,  be  compellable  in  law  or  equity  to  make 
such  renewaL    But  as  the  act  of  11  Anne  has  now  been  entirely 
repealed,  and  as  the  provision  at  the  end  of  section  19  in  1  Will.  4, 
c.  65  has  not  been  extended  to  Ireland,  there  seems  to  be  no 
enactment,  either  one  way  or  the  other,  to  declare  whether  the 
renewal  should  be  made  in  cases  only  where  the  lunatic  is  com- 
pellable to  renew,  or  in  cases  also  where  a  renewal  would  be  for 
his  benefit.      With  respect,  however,  to  infants  and  femes  covert^ 

£  E  2 
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SftCT.  IX.     the  same  difficulty  does  not  exist ;  for  section  16,  in  1  Will.  4, 

Of  iUe         c.  65y  which  has  been  in  every  part  extended  to  Ireland,  ex* 

^^ufcT'  ^'     pressly  confines  the  powers  of  the  act  to  cases  of  infants  and 

office.  femes  coyert,  who,  in  pursuance  of  any  covenant  or  agreement, 

might,  if  not  under  disability,  be  compelled  to  renew. 

The  act  of  5  &  6  Will.  ^  c  17,  having  repealed  the  statute 
of  1 1  Anne,  c.  8,  and  having,  in  manner  hereinbefore  mentioned, 
extended  to  Ireland  the  16th  and  19th  sections  of  the  act  of 
1  Will.  4,  c.  65,  for  the  renewal  of  leases  by  infants,  femes 
covert,  and  lanatics,  omitted  to  extend  to  that  kingdom  those 
provisions  of  the  same  act  which  had  reference  to  renewals  by 
persons  out  of  the  jurisdiction.  The  consequence  was,  that  no 
authority  existed  in  Ireland  to  direct  the  renewal  of  leases,  where 
the  parties  compellable  to  renew  were  out  of  the  jurisdiction ; 
and  to  remedy  that  inoonveniaice,  and  to  extend  still  further  the 
powers  which  had  previously  been  in  force  under  the  1 1  Anne^ 
the  act  of  1  &  2  Vic  c  62,  was  passed,  en^tied,  **  An  Act  to 
enable  Masters  of  the  Court  of  Chancery  in  Ireland,  upon  appli- 
cation to  that  Court  by  Petition,  to  execute  Renewals  of  Leases 
for  Lives  containing  Covenants  for  Renewal,  in  the  names  of 
Persons  bom>d  by  such  Covenants  to  execute  the  same,  and  being 
put  of  the  jurisdiction  of  the  Court ;  and  to  extend  such  Powers  to 
cases  of  TermA  for  Years,  whether  absolutely  or  dependent  upon 
Lives.*'  The  general  scope  and  purport  of  this  act  appears  fnmi 
its  tide ;  and  it  accordingly  empowered  the  Masters  of  the  Court 
of  Chancery  in  Ireland  to  grant  renewals  of  leases  for  years  or 
lives  [the  11  Anne  extended  only  to  leases  for  lives],  where  the 
persons  compellable  to  renew  the  same  are  out  of  the  jurisdic- 
tion ;  with  a  proviso,  that  in  every  case  it  should  be  in  the  dis- 
cretion of  the  court,  if  it  should  seem  requisite,  to  direct  a  bill 
to  be  filed  to  establish  the  right  of  the  party  seeking  the  renewal, 
and  not  to  make  the  order  for  such  renewal,  unless  by  the  decree 
in  such  cause,  or  until  after  the  decree  should  have  been  made. 

The  next  act  on  this  subject  is  the  1  &  2  Vict  c  69,  entitled, 
"  An  Act  to  remove  Doubts  respecting  Conveyances  of  Estates 
vested  in  Heirs  and  Devisees  of  Mortgagees."  The  third  sec* 
tion  of  this  act,  which  provides  that  the  acts  of  1  W.  4,  c  60^ 
and  4  &  5  W.  4,  c.  23,  shall  not  be  construed  to  extend  to  mny 
case  of  a  person  dying  seised  by  way  of  mortgage,  other  than 
such  as  are  by  that  act  expressly  provided  for,  does  not  repcdl 
any  part  of  those  two  former  acts.  See  8  Sim.  392.  1  Beay<  206. 
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(4.)  If  a  trustee  devises  aJl  the  real  estates,  of   sect.  ix. 
which  he  is  seised,  to  A.  and  his  heirs  generally :  ^,^V,  hu 
the  legal  estate,  of  which  he  is  trustee,  will  pass  XI!  *"^ 
to  the  devisee,  subject  to  the  original  trust  ^.    But 


General  de- 
vises by 
trustees. 


Afterwards  came  the  act  of  2  &  3  Vic.  c.  60,  entitled,  '*  An 
Act  to  explain  and  extend  the  provisions  of  an  Act  passed  in  the 
First  Year  of  His  late  Majesty,    King  William  the  Fourth, 
intituled,  ^  An  Act  for  consolidating  and  amending  the  Laws 
for  facilitating  the  Payment  of  Debts  out  of  Real  Estate.'  *' 
It  will  be   recollected,    that  the  act   of  the  1  Will.  4,  c.  47, 
authorised  conveyances  by  infants  and  by  tenants  for  life,  and 
persons  having  limited  interests,  in  cases  only  where  a  decree 
for  sale  had  been  made,  and  that  it  gave  no  autliority  to  the 
court  to  order  mortgages  to  be  made  for  the  purposes  of  the 
act,  nor  did  it  contain  any  direction  with  respect  to  the  surplus 
money  arising  from  the  sale,  after  payment  of  the  debts.  Doubts, 
moreover,  were  entertained,  whether  it  applied  to  cases  where  the 
tenant  for  life,  or  other  the  person  having  a  limited  interest,  was 
abo  an  infant ;  and  as  it  was  considered  expedient  that  provision 
should  be  made  to  supply  the  deficiency  in  the  former  cases,  and 
to  remove  all  doubts  in   the  latter,  the  act  in  question,  after 
reciting  sections  11  &  12  of  1  Will.  4,  c.  47,  enacted,  that  the 
same  should  extend  to  authorise  courts  of  equity  to  direct  mort- 
gages, as  well  as  sales,  to  be  made  of  the  estates  of  infant  heirs, 
or  devisees,  aod  also  of  lands  and  hereditaments  devised  in  settle- 
ment, and  to  authorise  sales  and  mortgages  to  be  made  in  cases 
where  the  tenant  for  life,  or  other  person  having  a  limited  interest, 
was  an  infant.     And  it  declared  that  the  surplus  of  the  money 
arising'  from  such  sales,  or  mortgages,  should  descend  in  the  same 
manner  as  the  estates  sold  or  mortgaged  would  have  done.] 
'  Braybrooke  v.  Inskipp,  8  Ves.  417. 

Ex  parte  Whitacre  in  the  matter  of  Samuel  Vallis,  an  infant. 
At  the  Rolls,  22nd  July  1807. 

A  mortgagee  in  fee  devised  *'  all  the  rest  and  residue  of  his 
lands  and  hereditaments,  and  goods,  chattels,  mortgages^  monies, 
and  securities  for  money,  and  all  other  his  real  and  personal 
estate,  not  thereinbefore  disposed  of,  unto  his  nephew  Samuel 
RoUes,  John  Rolles,  and  Samuel  Vallis,  and  to  his  grand-nephew,. 
Samuel  White,  to  be  equally  divided  between  and  among  them 
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skt.  IX.  if  the  real  estate  of  the  trustee  is  devised  for 
t^tw*  hii  purposes,  or  under  limitations,  inconsistent  with 
the  trust  under  which  the  trustee  holds  tiiie  legal 
estate,  the  devise  will  not  include  the  trust  pro- 
perty ;  as  if  the  devise  be  of  all  the  trustee's  real 
estates  to  A.,  in  trust  to  sell,  or  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons  successively 
in  tail,  or  to  A.  in  tail,  or  to  A.  and  his  heirs^ 
charged  with  the  payment  of  the  testator's  debts 
and  legacies;  for  as,  in  these  cases, the  trustee 
could  not  equitably  bind  the  estate  with  limita- 
tions, or  subject  it  to  equitable  interests  of  this 
kind,  courts  of  justice  will  presume  that  he  did 
not  intend  to  devise  the  trust  estate. 

The  rule  which  I  have  stated,  may,  I  think,  be 
considered  as  the  result  of  recent  determinations ; 
but  the  decisions  have  been  various  and  contra- 

as  tenants  in  common^  and  to  their  respective  heirs,  exeeaton» 
and  admioistrators,  according  to  the  nature  of  their  respective 
estates;" — and  the  testator  appointed  the  said  four  deviseest 
executors  of  his  will. 

Samuel  Vallis,  one  of  the  devisees,  died,  leaving  an  infant 
heir-at-law ;  and  it  was  referred  to  the  master  to  inquire,  whether 
the  infant  heir  was  a  trustee  or  mortgagee  within  the  stat  of 
7th  Anne.  The  master  reported,  that  as  the  words  in  the  re- 
siduary clause  appeared  to  him  to  be  sufficiently  comprefaeDsive 
to  include  the  legal  estate  in  the  mortgaged  premises,  he  con- 
ceived, that  the  freehold  and  inheritance  of  the  said  mortgaged 
premises  passed  by  the  will  of  the  mortgagee  to  the  said  Samoel 
Rolles,  John  RoUes,  Samuel  Vallis,  and  Samuel  White,  as  tenants 
in  common :  and  he  was  of  opinion  that  the  said  Samuel  Vallis 
was  an  infant  mortgagee  of  one  fourth  part  of  the  mortgaged 
premises.  The  master's  report  was  confirmed,  and  the  in&nt 
was  directed  to  convey  pursuant  to  the  act. 
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dietary ^    The  old  rule  was  otherwise;  for  the   skt. ix. 
courts  of  law,  not  looking  beyond  the  bare  legal  ^^^^  hi. 


[For  caaes  as  to  the  effect  of  a  general  devise  on  estates  vested 
k  the  testator  as  mortgagee,  see  Silvester  «.  Jarman,  10  Price,  78. 
Mather  v.  Thomas,  10  Bing.  44.  6  Sim.  1 15,  S.  C.  Ex  parte 
Barber,  5  Sim.  45L  Doe  «.  Lightfoot,  8  Mee.  &  Web.  558.  It 
seems  that  sach  estates  will  pass  by  a  devise  of  <^  securities  for 
money"  to  a  party  and  his  heirs.^ 

'  See  Duke  of  Leeds  v.  Manday,  3  Yes.  848.  Ex  parte  Ser- 
gisoo,  4  Yes.  147.  Attorney-General  v.  Buller,  5  Yes.  389.  Ex 
parte  Brettdl,  6  Yes.  577.  Attorney-General  v.  Yigor,  8 Yes. 
276.  Braybrooke  v*  Inskipp,  8  Yes.  417.  Ex  parte  Morgan^ 
10  Yes.  483. 

[Jo  the  case  of  Braybrooke  v.  Inskipp,  8  Yes.  485,  the  rule  on 
this  point  is  stated  to  be,  that  trust  estates  will  pass  under  general 
words,  unless  it  can  be  collected  from  expressions  in  the  will,  or 
the  purposes  or  objects  of  the  testator,  that  he  did  not  meaa 
they  should  pass.     See  also  ex  parte  Shaw,  8  Sim.  159,  ex  parte 
Marshall,  9  Sim.  555 ;  Bainbridge  «.  Lord  Ashborton,  2  You.  & 
CoL  847.     Lindsell  v.  Thacker,  5  Jur.  604.    In  the  last-men- 
tioned case,  the  present  Yice-ChanceUor  of  England  held,  that 
trust  estates  would  not  pass  by  general  words  where  there  was 
something  to  show  an  intention  of  the  testator  that  the  estates 
devised  should  be  beneficially  enjoyed  by  the  devisee ;  and  on 
that  ground  he  decided  that  a  devise  to  the  testator  s  wife,  <<  for 
her  sole  use  for  ever,"  did  not  pass  a  dry  legal  estate,  even  in 
eopyholds  which  the  testator  had  surrendered  to  the  use  of  his 
will.    That  a  testator  cannot  intend  to  pass  trust  estates  by  a 
beneficial  devise,  seems  indeed  to  be  self-evident.     Yet,  in  the 
cases  of  Ex  parte  Shaw,  and  Bainbridge  v.  Lord  Ashburton,  it  was 
held,  that  a  devise  to  a  party  <*  for  his  own  use  and  benefit," 
passed  estates  of  which  the  testator  was  a  mere  trustee ;  though 
it  b  difficult  to  conceive  how  a  testator  could  more  clearly  show 
an  intention  to  give  a  beneficial  interest  than  by  a  devise  to  a 
party  for  hb  own  use  and  benefit    The  variety  noticed  in  the 
text,  as  characteristic  of  former  decnsions,  has  certainly  not  been 
wanting  in  the  more  recent  authorities.    It  might  be  conjectured, 
from  some  of  these  cases,  that  judges  had  been  biassed  by  a 
favourable  inclination  to  a  devise  of  trust  estates,  the  object  of  it 
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suT.  IX.    estate,  did  not  distinguish  between  the  legal  and 
t^ua^. his   heneficial  interest;  and  therefore  considered  all 

estate  and 
office. 

b3iDg  to  prevent  the  inooDvenieDoes  arising  from  an  intestacy  as 
to  such  estates, — as  for  instance,  a  descent  of  the  estate  on  an 
infant,  or  an  alien,— if  it  were  not  for  a  late  case>  in  which  a  gene- 
ral devise  of  trust  estates,  so  far  from  meeting  with  indulgence 
and  encouragement,  was  reprobated  as  improper  and  unlawfki. 
See  Cooke  v.  Crawford,  5  Jur.  p.  723.  It  was  said,  that  a  trus- 
tee cannot  delegate  his  trust,  (which,  indeed,  is  a  well  established 
rule,  Bradford  v,  Belfield,  2  Sim.  264,)  and  that  he  ought  not  to 
do  any  act  by  which  the  legal  estate  may  be  separated  from  the 
office  of  trustee.  It  is  true  that  a  trustee  cannot  substitute  an- 
other person  in  his  own  room,  unless  expressly  authorised  to  do 
so  by  the  instrument  which  created  the  trust.  But  wherever  a 
trust  is  to  be  performed  by  a  party,  his  heirs,  or  euiignSf  there 
seems  to  be  no  good  reason  why  he  should  not,  with  the  object  of 
relieving  the  trust  estate,  devise  that  estate;  as  this  would  only  be 
to  declare  which  of  two  classes  specified  in  the  instrument  creat- 
ing the  trust,  that  is,  his  heirs,  or  his  assigns,  shall  be  his  succes- 
sors. In  some  cases,  (as  in  that  of  Cooke  tr.  Crawford),  the  trust 
is  vested  in  the  party  originally  nominated  and  his  heire  only.  But 
the  devise  in  that  case  was  general,  of  estates  vested  in  the  testator 
as  trustee,  and  not  merely  of  the  particular  estate  in  question ; 
and  as  it  is  more  usual  to  vest  a  trust  in  the  trustee,  his  heirs,  or 
assigns,  than  in  him  and  his  heirs  only,  and  the  practice  of  insert- 
ing a  general  devise  of  trust  estates  in  a  will  was  adopted  with 
reference  to  usual  circumstances  of  general  convenience,  the 
justice  of  visiting  the  estate  of  the  testator  with  costs,  (as 
threatened  in  Cooke  v,  Crawford,)  because,  in  one  instance,  the 
object  of  the  devise  had  failed,  owing  to  the  peculiar  terms  of 
the  trust,  seems  at  least  questionable.  See  the  observations  of 
the  same  learned  judge  as  to  the  inexpediency  of  allowing  pro- 
perty, clothed  with  a  trust,  to  descend  to  an  infant  heir,  in 
11  Sim.  5S.  As  the  matter  stands  at  present,  however,  it  will 
be  prudent  either  to  omit  the  general  devise  of  trust  estates 
altogether  from  a  will,  or  else  to  except  estates,  the  trusts  of 
which  are  to  be  performed  by  the  testator  and  his  heirs  only. 

It  has  been  already  observed,  that  a  trustee  cannot  del^ate 
his  trust.     '*  It  is  not  correct,  that  into  whatever  hands  the  legal 
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property,  to  which  the  trustee  had  a  legal  right,    smt.  ix. 

Of  the 

traitee,  hii 

estate  comes,  it  would  carry  the  trust  with  it :  no  persons,  other  estate  and 
than  those  mentioned,  have  authority  to  exercise  the  trust"  ^  ^, 
Cooke  «.  Crawford.    See  also  the  observations  of  Sir  William 
Grant  in  16  Ves.  44.     Down  e.  Worrall,  1  My.  &  Keen,  56  K 
The  only  mode  by  which  one  trustee  can  be  properly  substituted 
for  another,  without  the  authority  of  the  Court  of  Chancery,  is 
by  the  appointment  of  a  trustee,  under  a  power  contained  in  the 
instroment  creating  the  trust    Such  a  power  generaUy  autho- 
rises the  appointment  of  new  trustees,  in  the  place  of  any  of 
the  original  trustees,  or  their  successors,  who  may  die  or  decline 
to  act,  or  be  desirous  of  retiring  from,  or  become  incapable  or 
onfit  to  act  in,  the  trusts ;  that  is,  either  by  way  of  substitution 
or  of  succession.     A  power  of  this  description,  if  given  to  the 
tnutees  themselves,  does  not  authorise  a  party  nominated  as 
trustee,  but  who  declines  to  act,  ah  origine^  to  appoint  a  new 
trustee.    Sharp  v.  Sharp,  2  Bam.  &  Aid.  405.     But  in  a  case 
where  the  power  authorised  the  appointment  of  a  successor  or 
substitute,  it  was  held  that  several  persons  might  be  appointed  as 
joint  successors  or  substitutes.     Sands  v.  Nugee,  8  Sim.  ISO.     In 
a  later  case,  however,  before  Vice-Chancellor  Knight  Bruce,  (Re 
Chuie,  8  May  1843,)  in  which  there  had  been  three  trustees 
originally,  and  all  had  died,  his  Honor  considered  that  a  power  of 
appointing  new  trustees,  in  the  usual  form,  did  not  authorise  the 
appointment  of  four.     The  principal  ground  of  this  decision, 
(which  is  opposed  to  the  general  practice  of  conveyancers,) 
was,  it  seems,  that  an  odd  number  of  trustees  might  have  been 
adopted  intentionally,  with  a  view  to  an  easy  adjustment  of  dif- 
ferences between  them.    This  reasoning  from  a  hypothetical 
intention,  is  not  very  satisfactory,  especially  as  it  is  confined  to 
one  particular  class  of  cases ;  viz.  where  the  number  of  trustees 
was  originally  an  odd  one. 

That  a  power  of  this  description  is  directory  only,  and  that  in 
the  event  of  the  death  of  one  of  several  joint-trustees  the  sur- 
vivors may  act,  without  supplying  the  vacancy  in  exercise  of  the 
power, — see  Attorney-General  «.  the  Bishop  of  Lichfield,  5  Ves. 
825.  Doe  v.  Godwin,  1  Dowl.  &  Ry.  259.  In  the  case  of 
Palmer  v.  Wakefield,  8  Beav.  227,  where  it  was  held  that  certain 
acts  of  the  survivor  of  two  trustees  were  breaches  of  trust, 
although  they  would  have  been  valid  if  done  by  both  trustees, 
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skt.  IX.  as  HIS  property;  and  as  such  passing  by  a  devise 

Of  the 
Unttee,  hit 

Mtote  and  the  grottod  of  the  decision  was,  that  the  aots  which  ooDstitated 

oflBce.  ^^  breach  of  trust  had  commenced  in  the  life-time  of  the  other 


trustee^  without  his  concurrence,  and  that  he  had  never  been 
introduced  into,  nor  called  upon  to  act  in,  the  trusts.  Where  the 
deed  or  instrument  contains  no  power  of  appointing  new  tmsteesi 
the  Court  of  Chancery  is  empowered  by  the  act  1 1  Geo.  4 
&  1  W.  4,  c  60,  sec  22,  to  appoint  new  trustees  on  petition, 
and  without  a  bill  being  filed ;  and  this  provision  has  been  held 
to  extend  to  a  case  where  the  instrument  contained  a  power  to 
appoint  new  trustees,  but  which  did  not  apply  to  the  dreuB- 
stances.    In  re  Fauntleroy,  10  Sim.  252. 

Nor  can  a  trustee,  who  has  once  aco^ted  the  trust,  relieve 
himself  from  his  obligations  as  trustee  by  any  act  of  his  own,  ss 
by  transferring  or  releasing  the  trust-property  to  a  co-trustee. 
Wilkinson  v.  Parry,  4  Russ.  272.  A  par^,  however,  who  has 
been  nominated  a  trustee,  has,  of  course,  an  option,  before  he 
has  acted,  to  renounce  the  trust  altogether ;  but  for  thai  purpose 
he  must  execute  a  simple  deed  of  disclaimer.  A  conveyance  by 
him  of  the  trust  estate  to  a  co-trustee,  would  amount  to  an 
acceptance  of  the  trusts.  Crewe  v.  Dicken,  4  Ves,  97.  Nido- 
son  V.  Wordsworth,  2  Swanst  365.  B^bie  v.  Crook,  2  Bing. 
N.  C.  70.  Doe  «.  Stagg,  5  Bing.  N.  C.  664.  Urch  v.  Walker, 
3  My.  &  Cr.  702.  And  even  where  a  trustee  has  acted  he  may 
be  discharged  from  the  trusts,  on  application  to  the  Court  of 
Chancery  to  appoint  a  new  trustee  in  his  place.  Where  audi 
an  application  is  made  by  a  trustee  in  consequence  of  his  being 
involved  in  difficulties  and  responsibilities,  which  he  never  con- 
templated, by  the  conduct  of  one  of  the  cestui  que  trust,  the 
costs  of  the  application  will  be  thrown  upon  the  delinquent  oas- 
tuique  trust.  Coventry  v.  Coventry,  1  Keen,  758.  But  a 
retiring  trustee  wiU  have  to  bear  the  costs  of  aki  applicatioo  to 
the  court,  where  he  does  not  assign  any  cause  for  dediniog  to 
continue  in  the  office.    Howard  v.  Rhodes,  1  Keen,  581. 

Where  there  is  a  devise  to  several  trustees,  and  all  renoonee 
but  one,  that  one  can  execute  the  trust.  Hawkins  «.  Kemp, 
3  East,  410.  Cooke  v.  Crawford,  ub.  sup.  But  in  the  case  of 
Townsend  v.  Wilson,  1  Bam.  &  Aid.  606,  where  a  power  of 
sale  was  given  (by  deed)  to  three  trustees  and  their  hein^  nad 
one  died,  it  was  held  that  the  survivors  could  not  exercise  it  See, 
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of  his  estate  ^.  It  is  perhaps  to  be  lamented,  that  sut.  ix: 
the  old  rule,  shnple  in  itself,  and  not  liable  to  ^.^^  ^^ 
misconstraction,  has  not  prevailed.  2£I?.  "** 

The  construction  of  a  devise  by  a  trustee,  or 
mortgagee,  of  a  legal  estate,  must  properly  be  de- 
termined in  a  court  of  law ;  and  by  adopting  the 
modem  rule,  courts  of  law  must  in  some  degree 
notice  trusts,  which  in  other  instances  they  are 
careful  to  avoid.  It  can  however  be  understood, 
that  when  upon  the  face  of  the  instrument,  vesting 
the  legal  estate  in  the  trustee,  there  is  an  express 
trust  declared,  a  court  of  law  may  take  notice 
that  the  person  devising  has  the  character  of  a 
trustee,  without  materially  blending  the  jurisdic- 
tions of  law  and  equity. 

however,  some  observations  ou  this  decision  in  Hall  v.  Dewes, 
Jac  189,  and  in  Jones  v.  Price,  1 1  Sim.  557.  Id  the  last  mentioned 
case,  a  testator  gave  the  residue  of  his  estate  to  three  trustees, 
tod  their  retpecHve  heirs  and  assigns,  in  trust,  that  they  or  their 
respective  heirs  or  assigns  should  sell ;  one  of  the  trustees  died, 
aod  the  question  was,  whether  the  surviving  trustees  could  make 
a  good  title.  The  Vice-chancellor  (of  England)  held  that  they 
could,  and  that  the  word  '<  respective  "  must  be  rejected ;  observ- 
ing, that  there  is  of  necessity  a  less  degree  of  rigour  in  the  con- 
^tnictioD  of  a  will  than  what  is  required  in  the  construction  of  a 
deed. 

By  Stat.  2  Will.  4,  c.  57,  s.  d,  the  Court  of  Chancery  is  em- 
powered to  appoint  new  trustees  of  estates  or  funds  belonging  to 
a  charity,  where  no  trustees  are  exbting,  on  petition  of  the  attor- 
ney-general, or  of  the  per^ns  or  body  administering  such  charity, 
or  of  any  person  on  behalf  thereof.  See  in  re  the  Fowey  Chari- 
ties, 4  Beav.  225.] 

'  Mariow  V.  Smith,  2  P.  W.  198.  Ex  parte  Bowes,  cited  in 
note,  I  Atk.  605.  See  recital  in  an  act  9  Geo.  3,  for  vesting 
the  estates  of  the  Earl  of  Stafford  in  trustees  to  be  sold. 
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8kt.  IX.  But  it  is  difficult  to  discover  any  principle,  upon 
u^st!^!  hu  which  a  court  of  law  can  adopt  the  modem  rule, 
^  ""*  in  the  case  of  a  constructive  trust.  For  instance, 
if  A.  contracts  to  sell  a  real  estate  to  B.,  and  dies 
before  the  conveyance  is  made  to  the  purchaser, 
having,  subsequently  to  the  contract,  devised  all 
his  real  estates  to  C.  in  tail :  a  court  of  law,  be- 
fore it  can  decide  that  the  estate  contracted  to  be 
sold  did  not  pass  under  the  devise,  must  pre- 
viously determine  that  A.  is  a  trustee  for  B.  ^ 

Geoeni  Tho  prccediug  observations  will  apply  to  con- 

by  trutleet.  veyauccs  by  trustees  of  all  their  real  estates.  It 
is  in  general  considered,  that  a  bargain  and  sale 
by  conunissioners  of  a  bankrupt  of  all  the  bank- 
rupt's real  estate,  does  not  at  law  pass  property, 
of  which  he  is  trustee.  It  is  observable,  however, 
that  the  case  of  Bennet  v.  Davies  ^  does  not  sup- 

*  In  WaU  V.  Bright,  1  Jac  &  Walk.  494,  it  was  held,  that  an 
estate,  under  contract  for  sale,  passed  by  a  devise  of  lands  to 
trustees,  in  a  case  where,  if  the  devise  had  been  by  a  bare  trns- 
tee,  it  would  not  have  passed. 

'  2  P.  W.  316.  [It  does  not  appear  to  have  been  settled 
whether,  if  a  trustee  becomes  bankrupt,  the  estate  of  which  he 
is  trustee  passes  to  his  assignees ;  but  the  opinion  of  Willes,  C.  J. 
was,  that  nothing  vests  in  the  assignees,  even  at  law,  but  such  real 
and  personal  estate  of  the  bankrupt  in  which  he  had  theeqaitaUe 
as  well  as  legal  interest,  and  which  is  to  be  applied  to  the  pay- 
ment of  the  bankrupt's  debts :  see  Scott  v.  Surman,  Willes  Rep. 
402,  and  cases  referred  to  in  note  there.  And  this  opioioD  ii 
adopted  by  Lord  EUenborough  in  Gladstone  r.  Hadwen,  1  Maa.3r 
Sel.526.  See  also  1  Salk.  160.  Hunt  v.  Mortimer,  10  Ban.  A: 
Cress.  47.  Lamb  v.  Vice,  6  Mee.  &  Wels.  472,  (in  which  it  was 
laid  down  by  Lord  Abinger,  that  if  the  defendant  had  plesded 
the  bankruptcy  of  the  plaintiff,  it  would  have  been  a  good  repli- 
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port  this  doctrine.    The  words  of  the  Master  of  »««.  ix. 
the  Rolls  are,  *'  as  if  the  bankrupt  had  been  a  tn»tJ,  w» 
trustee  for  J.  S.,  his  bankruptcy  should  not  in  ofB^.*"^ 
EQumr  affect  the  trust  estate ;"  and  in  that  case,  the 
legal  estate,  it  was  thought,  passed  to  the  assignee. 


(5.)  As  courts  of  equity  have  been  anxious  to  or  purchuet 

^  mftdo  by  tho 

provide  for  the  inconveniences  arising  at  law  from  tmsteeof the 
the  alienation,  incumbrances,  and  forfeitures  of 
the  trustee,  so  they  are  extremely  cautious  in  con- 
firming purchases  made  by  him  of  the  trust 
estate.    In  the  case  of  Whelpdale  v.  Cookson, 

cation  that  he  was  suing  merely  as  trustee.)     In  the  case  of 
Gardner  r.  Rowe,  5  Russ.  258,  the  Lord  Chancellor  observed, 
that  property  held  in  trust  is  not  the  property  of  the  bankrupt, 
and  does  not  pass  to  his  assignees.     But  the  79th  section  of  the 
Bankrupt   Act  (6  Geo.  4,   c.  16,)   which  empowers  the  Lord 
Chancellor  to  order  the  asngneea  of  a  bankrupt  to  convey  or 
assign  any  real  or  personal  estate  which  the  bankrupt  may  be 
seised  of,  or  entitled  to,  as  trustee,  to  such  person  or  persons  as 
the  Lord  Chancellor  shall  think  fit,  upon  the  same  trusts  as  such 
estate  was  subject  to  before  the  bankruptcy,  seems  to  assume  that 
estates  vested  in  the  bankrupt,  as  trustee,  pass  to  his  assignees. 
Under  thb  section  the  court  has  made  an  order  for  the  appoint- 
ment of  a  new  trustee*  Ex  parte  Saunders,  2  G.  &  J.  132,  (where 
the  assignees  were  ordered  to  join  with  a  solvent  trustee  ia 
assigning  and  transferring  the  trust  funds).     Bainbrigge  e.  Blair, 
1  Bear.  495.      By  the  25th  section  of  the  act  establishing  the 
Court  of  Bankruptcy,  (1  &  2  Will.  4,  c.  56,)  the  assignees  have 
▼ested  in  them,  without  assignment,  all  such  '^  personal  estates 
and  effects  of  the  bankrupt  as  might  have  been  assigned  by  the 
commissioners  ;'*  and  by  the  26th  section  of  the  same  act,  all 
such  real  estate  of  the  bankrupt  as  by  the  Bankrupt  Act  (6  Geo.  4, 
¥^  16)  was  directed  to  be  conveyed  by  the  commissioners  to  the 
assignees,  is  vested  in  the  assignees  without  any  deed  of  convey- 
ance ;  so  that  the  question  as  to  what  is  vested  in  the  assignees 
stni  remains  as  it  was  previously.] 
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skt.  IX.  where  a  trustee  for  the  sale  of  land  purchased  part 
^m^,  hi!  of  the  trust  estate  for  himself,  Lord  Hardwicke 
offi^  *°''  declared,  that  he  would  not  let  the  purchase  stand 
good,  although  another  person,  being  the  best 
bidder,  bought  it  for  him  at  a  public  sale ;  for  he 
knew  the  dangerous  consequence;  nor  was  it 
enough  for  the  trustee  to  say,  You  cannot  prove 
any.  fraud,  as  it  was  in  his  own  power  to  conceal 
it  ^.    We  have  already  seen,  that  when  a  trustee 

'  1  Yea.  9,  S.  C.  This  rule  has  been  confirmed  by  many  sub- 
sequent cases.  See  Whitchcote  v.  Lawrence,  3  Yes.  740.  Camp- 
beU  V.  Walker,  5  Yes.  678.  Ex  parte  Reynolds,  ibid.  707.  Ex 
parte  Hughes,  6  Yes.  617.  Ex  parte  Lacy,  ibid.  625.  Lister  f. 
Lister,  ibid.  631.  Ex  parte  James,  8  Yes.  337.  Coles  «.  Tre- 
cothick,  9  Yes.  234.  [Scott  v.  Davis,  4  My.  &  Cr-  87.]  Where 
a  security  is  made  by  way  of  mortgage  with  a  power  of  sale,  the 
donee  of  the  power  is  a  trustee  within  the  rule.  Downes  r. 
Grazebrook,  3Mer.200.  In  Montesquieu  v.  Sandys,  18  Yes.  313, 
Lord  Eldon  observes,  <<  There  is  no  authority  establishing,  nor 
was  it  ever  laid  down,  that  an  attorney  cannot  purchase  from  his 
client,  what  was  not  in  any  degree  the  object  of  his  concern  as 
attorney."  [He  must  not  be  attorney  in  hac  re.  Jones  v.  Thomas 

2  Yo.  &  Col.  520.  The  principle  extends  to  all  cases  in  which 
confidence  is  reposed  by  one  party  in  the  other.  Dent  r.  Ben- 
nett, 7  Sim.  639.     4  My.  &  Cr.  269,  S.  C.     Greenlaw  u.  King, 

3  Beav.  49.  Gillett  o.  Peppercorne,  ib.  78.]  See  also  Woods  r. 
t>ownes,  18  Yes.  120.  Hooper  v.  Goodwin,  Cooper,  95,  and 
note  a  3  Mer.  209.  In  Sanderson  v.  Walker,  13  Yes.  601,  Lord 
Eldon  has  also,  observed,  «  The  principle  has  often  been  laid 
down,  that  a  trustee  fur  sale  may  be  the  purchaser  in  this  sense ; 
that  he  may  contract  with  his  cestuique  trust,  that  with  refer- 
ence to  the  contract  of  purchase,  they  shall  no  longer  stand  in 
the  relative  situation  of  trustee  and  cestuique  trust ;  and  that  the 
trustee  having,  through  the  medium  of  that  sort  of  baigain,  evi- 
dently, distinctly,  and  honestly  proved,  that  he  had  removed  him- 
self from  the  character  of  trustee,  his  purchase  may  be  sustained.** 
[See  also  Grover  v.  Hugcll,  3  Russ.  432.] 
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renews  a  lease  of  which  he  is  a  trustee,  the  re-    skt.  ix. 
newed  lease  shall  be  subject  to  the  old  trusts.  ^I,^*  ^^^ 

esUto  and 
office. 

(6.)  As  the  legal  interest  is  vested  in  the  trus-  or  laiu  by 
tee,  he  is  consequently  a  necessary  party  to  all  *^*  *""**** 
suits  commenced  for  and  against  the  trust  pro- 
perty. Generally,  indeed,  the  cestuique  trust 
should  be  also  made  a  party  ^ ;  although  the  trus- 
tee may  not  only  sue  in  his  own  name  ^  but  in 
some  instances  he  should  not  bring  his  cestuique 
trust  before  the  court  on  pain  of  incurring  costs  ^ 

(7.)  It  is,  generally  speaking,  a  rule,  that  a  trus-  whether  the 
tee  releasing  or  compounding  a  debt  due  to  the  !d^  ^"^ 
trust  estate,  must  answer  for  the  loss  occasioned  SebtT""* 

In  order  to  rescind  a  purchase  made  by  the  trustee  for  sale, 
the  application  must  be  made  within  a  reasonable  time,  (Price  v. 
Bjm,  cited  5  Ves.  681,  and  the  arguments  of  the  Master  of  the 
Rolls,  ibid.  682.     1 1  Ves.  226.     Gregory  v.  Gregory,  Cooper, 
201 ;  [see  also  Champion  e.  Rigby,  I  Russ.  &  My.  539]  ;)  ex^ 
cept  in  the  case  of  a  body  of  creditors,  against  whom  it  is  said» 
that  laches  does  not  apply  (Anon,  in  Exch.  cited  6  Ves.  632) 
and  the  case  of  a  charity,  Attorney-General  v.  Lord  Dudley, 
Cooper,  146.     [And  where  a  reconveyance  is  required  by  the 
cestuique  trust,  an  allowance  will  be  made  to  the  trustee  for  sub- 
stantial repairs  and  lasting  improvements.     Trevelyan  v.  White, 
1  Bear.  588.    Williamson  v.  Seaber,  3  Yo.  &  Col.  717.] 

In  Sir  Greorge  Colebrook's  case,  cited  6  Ves.  622,  the  Lord 
Chancellor  Thurlow  said,  that  in  case  of  a  purchase  by  a  trustee 
or  assignee  for  the  benefit  of  creditors,  the  confirmation  of  the 
purchase  by  the  majority  of  the  creditors  will  not  bind  the  indi- 
vidual creditors  who  did  not  confirm. 

*  1  Har.  Cha.  Prac.  247. 
»  Ibid.  Toth.  285. 

•  2  Atk.  48.     [Wood  v.  White,  4  My.  &  Cr.  483.] 
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9BCT*  IXa 

Of  the 
trastee,  his 
ettofee  and 
office. 


by  such  release  or  composition  ^.  Yet  this  rule 
must  always  depend  upon  the  particular  circum- 
stances of  the  case ;  for  where  a  trustee,  in  releas- 
ing or  compoimding  a  debt,  acts  from  prudential 
motives,  and  with  a  view  to  benefit  the  trust  pro- 
perty, the  courts  will  consider  his  conduct  not 
only  excusable,  but  in  many  instances,  laudable  ^ 
On  the  other  hand,  where  a  trustee  buys  in  an 
incumbrance  for  less  money  than  is  actually  due, 
the  trust  estate  shall  receive  the  benefit  of  the 
composition  ^ 


He  etaoot 
alter  the  ua- 
tnre  of  the 
tnut  pro* 
perty. 


(8.)  A  trustee  cannot  (without  an  express  power 
for  that  purpose)  alter  the  nature  of  the  trust 
property  S  either  by  converting  land  into  money, 
investing  money  in  the  purchase  of  land  ^  or  by 
taking  a  lease  for  lives  instead  of  renewing  a  lease 
for  years  ^  so  as  to  vary  the  right  of  succession  to 
such  property ;  unless  it  be  under  particular  cir- 
cumstances, and  evidently  for  the  benefit  of  the 
trust  estate  ^. 


Hie  laches        (9.)  As  thc  trustoe  cannot  prejudice  cestuique 

will  not  pre- 
judice a  oet- 

taiqne  trust       r  gee  Jevon  V.  Bush,  1  Vern.  342.   George  ».  CfaaiiBey,  1  Cha. 
Rep.  125.  *  Bine  tf.  MarshaU,  3  P.  W.  381. 

*  3  P.  W.  251,  note  A.    Darey  v.  Hall,  1  Vera.  49.    Morrett 
tf.  Paske,  2  Atk.  54. 

*  See  Eariom  v.  Saunders,  Amb.  241. 

*  Rook  V.  Warth,  1  Ves.  461.     Tullit  v.  Tullit,  Amb.  370. 

»  Witter  V.  Witter,  3  P.  W.  99.     See  Milner  r.  Harewood, 
18  Ves.  274. 

*  Terry  v.  Terry,  Prec.  Cha.  273.     Vernon  r.  Vernon,  cited 
3  Brown,  C*  C.  513.    Inwood  v.  Twine,  Amb.  417. 
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trmt  by  doing  what  his  trust  does  not  authorise,    skct.  ix. 
so  he  cannot,  in  general,  injure  hun  by  omitting  ^^^  hie 
to  do  what  his  oflBce  requires  him  to  perform*,  ^ffij^!*'"* 
Therefore,  where  an  entry  was  made  and  a  fine 
lemA  by  a  stranger  during  the  infancy  of  cestui- 
que  trusty  and  the  trustee  neglected  to  enter  for 
the  purpose  of  avoiding  the  fine,  the  Court  of 
Chancery  determined  that  the  infant  should  not 
suffer  for  the  laches  of  his  trustee  ^    The  excep- 
tion to  the  rule  is  in  the  case  of  a  purchaser  or 
creditor  ^. 

(10.)  When  money  is  invested  in  the  purchase  He  cannot 

Y9XJ  teen- 

01  stock  in  the  names  of  trustees,  they  have  no  ntict  with- 

,  out  in  ex- 

power  to  change  the  security,  unless  they  are  pww  power. 

expressly  allowed  so  to  do  by  the  trust;  and 

therefore,  if  they  take  upon  themselves  to  use  a 

discretionary  power  in  this  respect,  they  are  liable 

to  answer  for  any  loss  which  may  happen  to  the 

trust  ftind ;  it  being  in  the  election  of  the  cestui- 

que  trust  either  to  have    the  individual  stock 

restored  to  him,  or  the  money  for  which  it  was 

sold  by    the  trustees  ®.     But  while  the  original 

*  d  P.  W.  215.  2  Atk.  406.  No  fraudulent  or  unnecessary 
delay,  on  the  part  of  trustees,  shall  affect  the  interests  of  third 
persons*     Vide  1  Meri.  433,  in  Bernard  v,  Montague. 

*  AUen  V.  Sayer,  2  Vem.  368. 

'  Note  G.  3  P.  W.  310.     Vide  ante,  316. 

'  Harrison  r.  Harrison,  2  Atk.  121.  Bostock  v.  Blakeney, 
2  BnK  653,  Pocock  v.  Reddington,  5  Ves.  794.  Noie,  that  an 
executor,  investing  his  testator's  money  in  the  purchase  of  Three 
per  Cent,  Consolidated  or  Reduced  Bank  Annuities,  will  not  be 
liable  in  consequence  of  the  fall  of  that  stock.  Ex  parte  Cham* 
piOD,  cited  3  Bro.  434.  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137. 

VOI-.   I.  F  F 
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s«nr.  IX.  stock  remains  vested  in  their  names,  or  if  they 
^Lt^,  hit  purcluuse  any  other  stock  in  pursuance  of  a  pow^ 
^.  *"**     reserved  to  them,  they  will  not  be  answerable  for 

Holland  «•  Hughes,  16  Ves.  11 ).  <<  The  rule  is  never  to  permit 
a  trustee  or  executor,  €^er  a  decree^  to  lay  out  money  on  morU 
gitge,  without  a  previous  application  to  the  court.*'  Per  Lord 
Eldon  in  Widdowson  v.  Duck,  2  Mer.  494. 

[The  Three  per  Cents,  is  the  fund  in  which  the  Court  of  Chan- 
cery holds  that  trustees  ought  to  make  investments,  when  no 
other  investment  is  pointed  out  by  the  instrument  creating  the 
trust;  16  Ves.  114.  A  mortgage  is  only  a  proper  investment 
where  there  is  an  express  direction  or  power  to  invest  on  real 
security ;  (Pride  v,  Fooks,  2  Beav.  430 ;)  and  in  the  case  of 
such  a  direction  or  power,  an  advance  under  it  to  the  extent  of 
two-thirds  of  the  value  of  the  property  comprised  in  the  security 
is  within  the  rule  of  ordinary  prudence,  and  as  such  sanctioned 
by  the  Court  of  Chancery.  But  this  is  with  reference  only  to 
property  of  a  permanent  value,  as  freehold  land.  The  same  rule 
does  not  apply  to  property  in  houses,  which  fluctuates  in  value, 
and  is  always  deteriorating  ;  nor  of  course  to  property  the  value 
of  which  is  increased  by  circumstances  which  are  of  a  temporary 
nature.  Stickney  v.  Sewell,  1  My.  8c  Cr.  8.  Wyatt  «.  Sharratt, 
3  Beav.  498.  And  it  is  apprehended  that  a  power  to  invest  on 
real  security  does  not  authorise  an  investment  on  mortgage  of 
leaseholds  for  years ;  since  independently  of  the  question  of 
permanence  of  value,  a  lease  for  years  is  not  real  estate,  but 
merely  a  chattel* 

Where  there  is  a  direction  to  invest  in  real  securities  in  Eng- 
land or  Wales,  the  Court  of  Chancery  will  not  accede  to  the 
investment  of  a  fund  in  court  on  a  mortgage  of  land  in  Ireland, 
under  the  act  of  4  &  5  Will.  4,  c.  29,  which  authorises  persons 
directed  or  empowered  to  lend  money  on  real  securities  in 
England,  Wales,  or  Great  Britain,  to  lend  the  same  on  real  seca- 
rities  in  Ireland.     Stuart  v.  Stuart,  3  Beav.  430. 

Where  trustees  are  empowered  to  invest  or  advance  money, 
or  do  any  such  act,  with  the  consent  of  a  third  person,  such  con- 
sent must  precede  or  accompany  the  act;  and  a  subsequent 
approbation  will  not  be  sufficient  3  Swanst  80,  n.  Bateman  «• 
Davis,  3  Mad.  98.     Greenham  v.  Gibbeson,  10  Bing.d63.;] 
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the  falling  of  such  original  stock  in  the  one  in-   sect.  ix. 
stance,  nor  of  the  new  ftind  in  the  other  ^.    But  {^„,^*  hi* 
it  is  to  be  observed,  that  when  there  is  a  decay  of  2?J^  ^^ 
the  trust  funds,  all  the  cestuisqtie  tntst  mast  suffer 
equally ;  and  therefore  if  the  trustee,  in  that  case, 
shows  any  preference,  he  must  answer  for  it  out 
of  his  own  estate  ^    In  a  case  ^  where  a  power 
was  given  to  trustees  to  invest  monies  in  gwem^ 
nmtfandsy  or  other  good  seeurities,  it  was  said  by 
Lord  Hardwicke,  that  neither  South^sea  stock  nor 
fiank  stock  ^  were  considered  as  a  good  security ; 
because  it  depended  upon  the  management  of  the 
governors  and  directors,  and  was  subject  to  losses ; 
but  that  it  was  different  as  to  South-sea  and  Bank 
annuities. 


(11.)  Where  a  trust  was  created  by  will  for  the  whennecw- 
maintenance  of  infants,  and  the  trustee,  in  the  fonn  to  the 
lifetime  of  the  father,  applied  the  interest  of  the  trott!  ** 
trust  fiind  for  that  purpose.  Lord  Thurlow  said, 
that  it  was  contrary  to  all  rules  that  the  interest 
vested  in  the  children  should  be  applied  for  their 


'  Jackson  «.  Jackson,  1  Atk.  513.     Anon.  1  P.  W.  64S.     The 
dncKtionary  pover  of  trustees  to  vary  securities  is  not  con- 
trolled  by  the  Court  of  Chancery,  unless  ruinously  exercised. 
Oe  AfanneviUe  v.  Crompton,  1  Ves.  &  B.  354. 
^  Tibey  v.  Throckmorton,  2  Cha.  Ca.  132. 
'  Trafibrd  v.  Boehm,  3  Atk.  444.     [In  the  case  of  Ex  parte 
Chaplin,  3  Yo.  &  Col.  397,  it  was  held,  that  an  investment  in 
Exchequer  bills  was  not  authorised  by  a  direction  to  invest  in 
"  GoTemment  securities."] 

'  Not  m,  band.    Wilkes  «.  Steward,  Coop.  6.    Langston  v.  Olli- 
vant,  ibid.  33.     [3  Mad.  62.     3  Swanst  80,  n.] 

F  f2 
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sicT.  IX.  maintenance  in  the  lifetime  of  the  parent ;  for  that 
Ciiui',  bia  would  amount  to  a  gift  to  the  parent  of  so  much 
offiJi!"^  ^  should  be  necessary  for  the  maintenance*. 
This  rule  applies  only  to  cases  where  the  parent 
has  the  ability  to  provide  for  his  children  *.  But 
a  trustee  may  in  some  instances  exceed  the  letter, 
if  he  conform  to  the  spirit  of  the  trust.  Thus  in 
a  case  ^  where  a  trustee  of  money  for  an  infant, 
payable  at  twenty-one.  or  marriage,  with  a  power 
of  maintenance  in  the  mean  time,  paid  part  of 

*  Andrews  v.  Partington,  3  Bro.  C.  C.  60.  [Kekewich  0. 
Langston,  1 1  Sim.  291.  But  there  is  a  distinction  between  cases 
in  which  the  property  of  the  children  is  derived  from  the  bouotj 
of  a  stranger,  and  those  in  which  they  are  entitled  to  it  under 
the  marriage  settlement  of  their  parents.  Mundy  v.  Earl  Howe, 
4  Bro.  C.  C.  223.  Stocken  v.  Stocken,  4  Sim.  152,  2  My.  & 
Keen,  489,  4  My.  &  Cr.  95,  S.  C.  Meacher  v.  Young,  2  My.  & 
Keen,  490.  In  the  latter  case  the  father  is  entitled  to  an  allow- 
ance for  the  maintenance  of  his  children,  provided  there  is  a 
distinct  and  positive  trust  to  apply  the  income  for  such  main* 
tenance  ;  but  not  where  there  is  merely  a  power.  Thompson  «. 
Griffin,  1  Cr.&Phii;317.] 

*  See  Butler  v.  Butler,  3  Atk.  60,  and  the  note  to  the  last  ed. 

*  Franklin  v.  Green,  2  Vem.  137.     Warr  v.  Warr,  Prec-  Chi. 
213.     Swinnock  v.  Crbp,  2  Freem.  78.     But  see  4  Yes.  368,  in 
Lee  V.  Brown.     [It  is  the  general  rule  of  the  court  never  to 
permit  trustees,  of  their  own   authority,  to  break  in  upon  the 
capital  of  a  fund  belonging  to  an  infant,  either  for  his  mainten- 
ance or  advancement     Walker  v.  Wetherell,  6  Yes.  473.     Ex 
parte  M<Key,  1  Ball  &  Beat  405.     Palmer  v.  Wakefield,  3  Beav. 
227.     The  court  itself  will  rarely  break  in  upon  the  capital  for 
the  mere  purpose  of   maintenance,  though  frequently  for  the 
purpose  of  putting  the  child  out  in  life.     6  Yes.  474.     Ex  parte 
Green,   1  Jac.  &  Wal.  253.     It  seems,  however,  that  the  oourt 
would  not  allow  a  trustee  to  be  called  to  account  for  doing,  with- 
out  application,  an  act  which  the  court  would  have  approved. 
4  Yes.  369.     3  Beav.  233.] 
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the  principal  for  placing  the  infant  out  as  an  ap-   sbct.  ix. 
prentice ;  the  court,  upon  the  death  of  the  infant  ^^^^  bu 
under  twenty-one,  unmarried,  allowed  the  trustee  ^  "^ 
what  he  had  so  paid,  notwithstanding  the  money 
was  limited  over  upon  the  event  which  had  hap- 
pened.   I  may  here  add  the  case  ^,  where  a  sum 
of  money  was  directed  to  he  laid  out  in  the  pur- 
chase of  freehold  lands  only,  and  the  court  dis- 
pensed with  the  strict  direction,  and  approved  of 
the  purchase  of  a  college  lease  at  the  same  time 
with  the  freehold.    The  court  seemed  inclined  to 
act  in  the  same  manner,  where  money  was  directed 
to  he  laid  out  in  the  purchase  of  land  within  a 
particular  district  ®. 

In  Gaskell  v.  Harman,  11  Ves.  489,  507,  the 
Lord  Chancellor  acceded  to  the  principle,  that  no 
fraudulent  or   unnecessary  dilatory  dealing  hy 
trustees  shall  affect  third  persons ;  and  in  Bernard 
V.  Montague,  1  Mer.  422,  where  there  was  a  trust 
to  raise  certain  sums  out  of  real  estate,  out  of  the 
rents  and  profits,  or  hy  mortgage,  the  Master  of 
the  Rolls  ohserved  that,  in  creating  the  alterna- 
tive, it  must  he  taken  that  the  testator  did  not 
give  to   the  trustees  a  power  which  they  were 
at  liberty  to    exercise   according  to  their  own 
pleasure  ^. 

'  Gosselin  v.  DodweU,  citdd  3  Atk.  414. 

•  Maynwaring  v.  Maynwaring,  3  Atk.  413.  So,  where  the 
time  appointed  for  sale  by  trustees  has  elapsed.  Witchcot  v. 
Souch,  1  Cha.  Rep.  183.     See  Moseley  v.  Moseley,  Finch,  53. 

•  fLord  r.  Godfrey,  4  Mad.  455.] 
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sicT.  IX.  In  the  common  case,  where  there  is  a  trust  to 
^J^,  hii  r^8®  money  for  portions,  &c.  by  mortgage,  or  by 
e^ato  and     ^^^  ^^f.  ^f  f.|^^  annual  rents  and  profits,  and  the 

estate,  subject  to  the  payment  thereof,  is  settled 
upon  A.  for  life,  with  remainders  over,  it  is  usual 
to  raise  the  money  by  mortgage,  by  which  means 
the  money  becomes  a  charge  upon  the  inheritance, 
and  the  tenant  for  life  is  obliged  to  keep  down  the 
interest ;  for  it  would  be  a  hardship  on  the  tenant 
for  life,  if  the  money  were  raised  at  his  expense, 
out  of  the  annual  rents  and  profits,  in  &vour  of 
those  in  remainder. 

wbeo  liable      (12.)  Agalust  accideutal  losses,  which  happen 

to  accidental 

loMca.  to  the  trust  estate,  the  courts  are  anxious  to  re- 
lieve the  trustee;  if  such  losses  do  not  happen 
through  his  own  neglect  or  defisiult.  If  the  tnis- 
tee  is  robbed  of  the  trust-money,  the  courts  con- 
sider whether  he  has  kept  it  as  he  would  his  own 
money  ^  Does  his  banker  fail,  whereby  a  loss 
accrues  to  the  trust-ftiud  ?  Equity  inquires  whe- 
ther the  banker  was  in  credit  at  the  time  the  money 
was  paid  into  his  hands  ^  ?  Does  an  agent  of  the 
trustee  become  insolvent  ?    The  question  is,  whe- 

*  Morley  v.  Morley,  2  Cha.  Ca.  2.  Jones  v.  Lewis,  2  Ves.  240. 
[Massey  v.  Banner,  1  Jac.  Sc  Wal.  241.3 

'  Knight  v.  Plimouth,  3  Atk.  480.  Honlcy  v.  Chaloner, 
2  Ves.  85.  Ex  parte  Belchier,  Amb.  219.  But  see  Rider  v. 
Bickerston,  5  Ba.  Ab.  401.  pi.  12.  [Where  the  money  is  aUowed 
to  remain  in  the  banker's  hands  for  any  length  of  time,  the 
inquiry  would  be,  whether  it  was  necessary  for  the  purposes  of 
the  trust  to  have  a  balance  in  the  hands  of  bankers.  Moyle  r. 
Moyle,  2  Russ.  &  My.  710.     Darke  v.  Martyn,  1  Beav.  525.] 
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ther  he  was  in  good  circumstances  at  the  time  of  skt.  ix. 
his  nomination  ^  ^^^  „, 

estate  and 
office. 

(13.)  When  trustees  are  appointed  to  preserve  TniBtoet  to 

±1  A  •     ■■  •»  At  ...  preteryecon- 

contmgent  remainaers,  if  they  jom  m  any  con-  tingent  re- 
veyance  in  order  to  destroy  those  remainders,  this  °"°  "^ 
shall  in  general  be  deemed  a  breach  of  trust  *, 
whether  the  settlement  be  voluntary  or  not  *.  In 
some  particular  instances,  however,  the  courts 
have  ordered  the  trustees  to  make  conveyances  in 
order  to  defeat  the  contingent  estates;  but  it 
would  be  prudent  for  trustees  to  receive  the  direc- 
tions of  a  court  of  equity  before  they  agree  to  de- 
stroy those  estates  which  they  are  appointed  to 
preserve*. 

(14.)  But  whenever  cestuique  trust  is  entitled  Trustee  may 

concar  with 
cestuiqae 

*  Anon.  12  Mod.  660.     «  If  one  devise  to  trustees,  and  by  ex-  I^Jl,*"^^^' 
press  clause  therein,  give  them  power  to  appoint  agents  to  manage  entail. 

the  land,  and  they  appoint  one  then  solvent  and  good,  though 
afterwards  he  prove  insolvent,  they  shall  not  answer  for  him; 
secuM  if  he  were  not  solvent  at  the  time  at  which  he  was  nomi* 
nated.  But  if  there  were  no  such  du-ection  or  power  in  the  will, 
the  trustees  are  bound  to  answer  for  their  agents  at  all  events." 

*  Pye  V.  George,  2  Salk.  680.     1  P.  W.  128,  S.  C.    Else  v. 
Osbom,  1  P.  W.  388.    Woodhouse  v.  Hoskins,  3  Att  22. 

*  Maosell  v.  ManseU,  2  P.  W.678,  Symance  v.  Tatton,  1  Atk. 
613. 

The  cases  upon  this  subject  are  collected  in  the  case  of 
Moody  V.  Walters,  16  Ves.  283 ;  and  the  above  doctrine  is  there 
much  discussed.  See  Biscoe  v.  Perkins,  1  Ves.  &  B.  485.  [A 
bare  trustee  is  not  protector  of  a  settlement,  under  the  act  for 
the  abolition  of  fines  and  recoveries  (3  &  4  Will.  4,  c  74,) 
except  in  the  case  of  a  settlement  made  before  the  passing  of 
the  act,  sec.  31.] 
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Sect.  IX.    to  an  estate  tail,  which  he  alone  might  have 

?m\^,  bit   barred  by  an  equitable  recovery ;  then  it  will  not 

^•"^     be  a  breach  of  trust,  if  the  trustee  join  with  him 

in  a  conveyance  to  bar  the  entail,  and  to  pass  the 

legal  estate ;  for  his  joining  in  this  case  is  nothing 

more  than  what  he  is  compellable  to  do  ^. 

Trustee  it         (15.)  It  is  sald  to  be  a  rule  in  Chancery,  that  if 

not  to  con- 

Tojthe  legti  lands  are  vested  in  trustees  in  fee-simple,  in  trust 
fee.timpie  to  for  ouc,  aud  the  heirs  of  his  body,  with  remainder 
tJUltT  toil,  over,  the  trustees  are  not  to  convey  an  estate  in 
fee-simple  to  the  tenant  in  tail,  but  an  estate-tail ; 
although  such  tenant  in  tail  will  have  it  in  his 
power  to  bar  the  entail,  with  the  remainder  over 
by  a  recovery  ®.    So  if  a  sum  of  money  be  agreed 

'  1  Eq.  Ab.  384,  (E.)  note  A.     Carteret  v.  Carteret,  2  P.  W. 
134.     A  conveyance  was  made  to  a  purchaser  and  his  trustee, 
and  the  heirs  of  the  purchaser.     The  purchaser  by  will  devises 
to  B.  in  tail,  with  remainders  over.     The  trustee  survived  the 
purchaser ;  so  that  B.  could  not  suffer  a  recovery  without  the  aid 
of  the  trustee.     It  was  decreed  that  the  trustee  should  convey  to 
B.  in  tail,  with  the  remainders  over,  according  to  the  will.  Youog 
V.  Leigh,  Cary,  95,  20  Eliz.     In  Carteret  v.  Carteret,  the  court 
refused  to  compel  the  trustee  to  join  in  making  a  tenant  to  the 
precipe ;  but  directed  the  trustee  to  convey  the  legal  estate  tail 
to  the  tenant     [By  the  act  for  the  abolition  of  fines  and  reco- 
veries, (3  &  4  Will.  4,  c.  74,)  it  is  declared,  that  the  protector  of 
a  settlement  shall  not  be  deemed  to  be  a  trustee  in  respect  of  his 
power  of  consenting  to  bar  the  entail,  and  that  a  court  of  equity 
shall  not  control  or  interfere  to  restrain  the  exercise  of  his  pow^ 
of  consent,  nor  treat  his  giving  consent  as  a  breach  of  trust ; 
sec.  36.] 

*  1  Eq.  Ab.  395.  [When  a  trustee,  in  whom  lands  are  vested 
in  trust  for  another  and  his  heirs,  is  called  upon  by  hia  cestoiqae 
trust  to  convey  the  legal  estate,  and  objects  to  do  so  without  the 
direction  of  the  Court  of  Chancery,  he  will  have  to  pay  the  costs 


estate  and 
oflSce. 
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to  be  laid  out  in  land,  and  the  lands  to  be  settled    snrr.  ix. 
in  tail,  with  remainders  over ;  the  settlement  shall  2^,^%i, 
be  made  accordingly,  and  the  money  shall  not  be 
paid  to  the  tenant  in  tail;  because  there  is  a 
chance  of  his  death  before  a  recovery  should  be 
suffered,  which  can  only  be  done  in  term-time  ^ 

of  a  suit  instituted  against  him  to  compel  a  conveyance,  even 
although  his  objections  are  founded  upon  an  alleged  doubtful 
coDstruction  of  the  terms  of  the  instrument  under  which  the 
cestuique  trust  claims,  provided  the  legal  effect  of  such  terms 
has  been  settled  by  decided  cases.   Willis  v.  Hiscoz,  4  My.  &  Cr. 
197.    But  parties  calling  on  trustees  to  part  with  their  estate  on 
the  ground  that  the  trusts  have  terminated,  are  bound  clearly  and 
satisfactorily  to  show  the  fact  to  the  trustees.    Holford  v.  Phipps, 
d  Beav.  434.     And  in  the  case  of  an  old  trust,  creating  succes- 
sive limitations  of  equitable  interests,  owing  to   the   failure  of 
some  of  which  the  party  calling  for  the  conveyance  claimed  to 
be  entitled,  it  was  held  that  the  trustees,  before  they  made  the 
conveyance,  might  require  the  equitable  tide  to  be  ascertained, 
and  the   conveyance  to  be  settled  in  the  Court  of  Chancery. 
Goodaon  v.  EUisson,  3  Russ.  583.     The  general  rule  appears  to 
be  that  trustees  will  be  called  on  to  pay  costs  in  these  cases,  if 
ihey  refuse  to  act  merely  from  obstinacy  and  caprice,  and  without 
assigning  a  reasonable  ground  for  their  refusal.     Taylor  v.  Glan- 
rUlet  3  Mad.  178.     Jones  v.  Lewis,  1  Cox,  199.     See  also  Wil- 
son V.  Wilson,  2  Keen,  249.     An  executor  to  whom  leaseholds 
are  bequeathed  in  trust  to  sell,  will  not,  however,  be  compelled  to 
part  with  the  legal  estate  without  an  indemnity.     Cochrane  v, 
Robinson,  1 1  Sun.  378. 

That  joint  trustees  who  are  made  defendants  in  a  suit,  and  who 
serve  in  their  defences  for  the  purpose  of  putting  money  in  the 
pockets  of  third  parties,  at  the  expense  of  the  parties  beneficially 
interested,  will  only  be  allowed  one  set  of  costs,  see  Gaunt  v. 
Taylor,  2  Beav.  346.  But  circumstances  may  justify  joint  trus- 
tees in  defending  separately.  Aldridge  v.  Westbrook,  4  Beav.  2 12.  j 
*  Short  V.  Wood,  1  P.  W.470,  and  the  cases  cited  in  note  1. 
to  Collett  V.  Collett,  1  Atk.  12,  3rd  ed.  [In  the  last  edition  of 
this  work,  the  provisions  of  the  act  40  Geo.  3,  c.  56,  entitled, 
*<  An  Act  for  Relief  of  Persons  entitled  to  Entailed  Estates  to 
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SiCT.  IX. 

Of  the 
trustee,  hia 
estate  aod 
office. 


But  if  the  remainder  in  fee  had  in  this  case  been 
limited  to  the  tenant  in  tail^  th^i  it  seems  that 
the  Court  of  Chancery  might  have  directed  the 
money  to  he  paid  to  him ;  because  he  might  have 
barred  the  limitation  by  a  ttae,  which  may  be 
levied  in  vacation  time,  as  well  as  in  term  ^ 


Of  aUow- 
ancas  to 
trustees  for 
their 


(16.)  The  courts  of  equity  look  upon  trusts  as 
honorary,  and  not  imdertaken  upon  mercenary 
motives  ^ ;  and  therefore  in  the  case  of  Robmson 
V.  Pett  ^  Lord  Talbot  said,  it  was  an  established 


be  purchased  with  Trust  Monies,"  were  here  cited ;  and  the  fol- 
lowing observations  were  added.] 

It  should  seem  that,  from  the  time  of  the  order,  the  fund  he- 
comes  converted  into  personalty. 

The  act  seems  to  meet  the  case  of  a  husband  and  wife  succes- 
sively tenants  for  life.  But  I  doubt  whether  a  feme  covert 
entitled  to  a  jointure  rent-charge  is  within  the  act  The  rent 
seems  to  be  an  incumbrance  and  not  a  particular  estate. 

[The  act  of  40  Geo.  3,  c.  56|  was  repealed  by  the  act  7  Geo.  4, 
c  45,  which  was  itself  repealed  by  3  &  4  Will.  4,  c  74,  (the  act  for 
the  abolition  of  fines  and  recoveries,)  s.  70.  By  the  last-mentioned 
act,  money  subject  to  be  invested  in  the  purchase  of  lands,  is,  for 
all  the  purposes  of  that  act,  to  be  treated  as  the  lands  to  be  par- 
chased  (s.  71) ;  and  consequently  a  dbentailing  assurance  of  such 
money  may  be  made  either  in  term,  or  in  vacation  time. 

As  to  the  disposition  by  a  married  woman  of  her  interest,  of 
whatever  description,  in  money  subject  to  be  invested  in  the  par- 
chase  of  lands,  see  the  act,  and  also  p.  327,  ante,  note  (9.)  As 
to  the  mode  of  proceeding  under  the  act,  where  the  fund  is  io 
court,  see  In  re  Smythe,  3  My.  &  Keen,  249.] 

'  See  cases  supra.    3  Atk.  447.  >  2  Atk.  60, 406. 

'  3  P.  W.  251.  S.  C.  See  French  v.  Baron,  2  Atk.  120,  note  3. 
In  the  matter  of  Annesley,  Amb.  76.  Chambers  v.  Goldwin, 
5  Ves.  834.    9  Yes.  254. 

[Where  a  solicitor  is  a  trustee,  costs  out  of  pocket  only  will  be 
allowed,  (In  re  Sherwood,  3  Beav.  338),  even  if  he  have  a  partner, 
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rule  that  a  trustee  should  have  no  allowance  for   sktt.  ix. 
his  care  and  trouble  in  the  management  of  the  ^^  y^ 
trust;  for  if,  on  those  pretences,  allowances  were  JS^.""* 
to  be  made,  the  trust  might  be  loaded,  and  ren- 
dered of  little  yalue ;  that  a  great  difficulty  might 
attend  in  settling  iCnd  adjusting  the  quantum  of 
such  allowance,  especially  as  one   man's  time 
might  be  more  valuable  than  that  of  another; 
and  that  it  could  be  no  hardship  upon  any  trus- 
tee ;  for  it  was  at  his  option  either  to  accept  or 
leAise  the  trust.    But  if  a  trustee  come  in  a  fair 
aad  open  manner,  and  tell  cestuique  trust  that 
he  will  not  act  in  such  a  troublesome  and  burden- 
3ome  office  without  farther  compensation  given 
by  cestuique  trust,  over  and  above  the  terms  of 
the  trust,  and  such  terms  be  contracted  for  be- 
tween them,  this  contract,  Lord  Hardwicke  ob- 

and  the  business  of  the  trust  be  transacted  by  the  partnership, 
(CoUins  9.  Carey,  2  Beav.  126,)  and  although  the  instrument 
creating  the  trust  contain  a  direction  for  payment  out  of  the 
trust  monies,  of  all  expenses,  disbursements,  and  charges  to  be 
incurred,  sustained,  or  borne  by  the  trustee  in  professional  busi- 
ness, joumies,  or  otherwise ;  and  of  aH  reasonable  costs,  charges, 
and  expenses  which  he  might  sustain  or  be  put  unto.     Moore  v. 
Frowd,  3  My.  &  Cr.  45.    It  was  held,  in  the  last-mentioned 
case,  that  there  was  nothing  in  the  provisions  peculiarly  applicable 
to  the  case  of  the  solicitor  being  also  trustee.    But  of  course  a  soli- 
citor, who  is  trustee,  will  be  entitled  even  to  his  own  professional 
charges,  under  an  express  direction  to  that  effect     3  Beav.  341. 
That  a  commission-agent  is  not  entitled  to  charge  for  business 
done  by  him  as  trustee,  see  Sheriff  v.  Axe,  4  Russ.  33.     But 
where  a  testator  directed  that  his  trustees  should  be  entitled  to 
receive  all  costs,  charges,  and  expenses  for  loss  of  time ;  one  of 
the  trustees  who  was  a  land-surveyor,  and  superintended  the 
management  and  sale  of  the  trust  estates,  was  held  to  be  entitled 
to  compensation  for  loss  of  time.  Willis  v.  Kibble,  1  Beav.  559.] 
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skt.  IX.  served  *,  would  not  perhaps  be  set  aside,  though 
trott^t  hit  there  was  no  precedent  wherem  such  a  bai]gain 
^.  "*     had  been  confirmed. 

But  though  a  trustee  be  not  allowed  for  his 
trouble,  it  seems  that  if  he  employ  a  bailiff  to 
manage  the  trust  estate,  he  must  be  allowed  for 
the  employment  of,  and  payments  made  to,  such 
bailiff*. 


Of  allow-  (17.)  Notwithstanding  trustees  are  not  allowed 

^of  ex'  anything  for  their  trouble  and  care  in  the  manage- 

V^  hj  ment  of  the  trust  estate,  it  is  reasonable  that  they 

thetnutMi.  ghQui^  Ij3  allowed  all  costs  and  expenses  which 

may  be  incurred  in  the  execution  of  the  trust,  and 
the  discharge  of  their  office ;  provided  there  be  no 
mismanagement,  nor  breach  of  trust  ^  Therefore 
Lord  King  said^  it  was  a  rule  that  a  trustee 
ought  to  be  saved  harmless  by  cestuique  trust,  as 
to  all  damages  relating  to  the  trust.  Thus,  where 
a  trustee  has  honestly  and  Mrly,  without  any 
possibility  of  being  a  gainer,  laid  down  money,  by 
which  the  cestuique  trust  was  discharged  from 
being  liable  to  pay  a  greater  sum,  or  from  a  plain 

^  2  Atk.  60.     [It  is  clear  that  such  a  contract  would  now  be 
held  valid.     2  Swanst.  453.     3  My.  &  Cr.  49.     3  Beav.  341.] 
*  Bonithorn  v,  Hockmore,  1   Vem.  316.     Forest    v.  Elwes, 

2  Mer.  68.  [Henderson  v.  Mlver,  3  Mad.  275.  Wilkinson  «. 
Wilkinson,  2  Sim.  &  Stu.  237.  But  the  employment  of  an  agent 
will  only  be  allowed  under  special  circumstances.    Weiss  v.  Dill, 

3  My.  &  Keen,  26.] 

'  Hithersell  v.  Hales,  2  Cha.  Rep.  158,  and  Finch.  Rep.  361. 
12  Mod.  560.     2  Cha.  Ca.  138.  '  2  P.  W.  455. 


CHAP,  ui.]        Stat.  27  H.  8,  c.  10.  445 

and  great  hazard  of  being  so,  the  trustee  ought   swr.  ix. 
to  be  repaid «.  1^„. 

ettate  and 
office. 

(18.)  If  a  trustee,  said  Lord  Hardwicke  ^  err  in  whew  a 
the  management,  and  be  guilty  of  a  breach  of  tmit  tbaii 
trust,  yet  if  he  quit  it  with  the  approbation  of  wu^teJ^ 
cestuique  trust,  the  breach  ought  in  the  first  place  *""*"*  *"***' 
to  fall  on  the  estate  of  cestuique  trust  who  con- 
sented to  it ;  for  the  courts  are  ever  anxious  to 
deliver  the  trustee  from  any  misapplication  of  the 
trust-money. 


And  lastly :  where  there  are  two  or  more  trus-  Tnnte© 
tees,  the  rule  is,  that  each  of  them  shall  be  charged  for  ^t  he 
for  his  own  wilful  neglect,  default,  or  breach  of  *     '**"''* 
trust  only ;  and  that  the  innocent  trustee  shall 
not  suffer  for  the  misconduct  of  his  co-trustee. 
Therefore  it  has  been  decided,  that  a  trustee  who 
has  joined  in  a  voucher  for  the  whole  trust-money, 
but  has  in  truth  only  received  a  part  of  it,  shall 
be  charged  for  so  much  only  as  has  actually  come 
to  his  hands  ^;  unless  indeed  fraud,  or,  what  is 
tantamount  to  it,  gross  negligence,  should  appear 
in  the  transaction  \ 

•  Balsh  V.  Hyham,  2  P.  W.  458. 

•  8  Atk.  444.     [  1 1  Ves.  324.     1  Mer.  712.     1  Beav.  125.] 

•  See  Leigh  v.  Barry,  8  Atk.  584,  note  2,  last  ed. 

'  Bridgm.  88.  Keble  v.  Thompson,  8  Bro.  C.  C.  112.  See 
Lord  Shipbrook  v.  Lord  Hinehinbrook,  11  Ves.  252.  16  Ves. 
477.  S.  C. 

[On  the  question  of  the  liability  of  a  trustee  for  the  acts  of 
his  oo-trustee,  see  Sadler  v.  Hobbs,  2  Bro.  C.  C.  1 1 4.  Fellows 
V.  MitcheU,  1  P.  W.  81.  ChurchiU  v.  Lady  Hobson,  ib.  241. 
Belchier  v.  Parsons,  Ambl.  219.      Leigh  v.  Barry,  8  Atk.  584. 


^^.  ^s  Hke  Stat.  27 H.  8,  cAO.    [chap,  ra- 

^     ^      ittKliiDy  7  Ves.  186.    Shipbrook  «.  Lord  Hmefain- 

tik  253.     S.  C.  16  Ves.  477.      Brice  v.  Stokes, 

s    Underwood  v.  Stevens,  1  Mer.  717.     Walker  v. 

.>.  >  5wvist  63.     Booth  V.  Booth,  1  Beav.  125.     Terrell 

»,.^ws»  4  Jor.  1074.     From  the  cases  on  this  subject  it  is  to 

.^M«a4  that,  if  by  any  act  or  agreement  of  a  trustee^  mon€j 

..   iA^  the  hand  of  his  co-trustee^  they  will  both  be  answer- 

««  ..\cept  in  the  single  case  of  trustees  joining  in  a  receipt  for 

•9«^aooies,  when  the  trustee  who  actually  receives  the  money 

^  Mooe  chargeable,  unless  the  other  trustee  has  been  guilty  of 

wiioomitant  negligence.     And  see  Gregory  «.  Gregory,  2  Ta  & 

..\)L316.     Terrell  v.  Matthews,  5  Jur.  1075.     Meyer  r.  Mon- 

u^u,  4  Beav.  343.    It  also  appears  that  a  trustee  who  stands  hj, 

aad  sees  a  breach  of  trust  committed  by  his  co-trustee,  beoom« 

responsible  for  that  breach  of  trust     1  Beav.  125. 

With  respect  to  the  inefficacy  of  the  usual  trustees'  iodemnity 
clause,  in  protecting  the  trustees  from  any  liability  to  which 
they  would  be  subject  in  the  absence  of  any  such  clause,  see  Bow 
V.  Cook,  M<CleL  168.  Hanbury  «.  Kirkland,  3  Sim.  265. 
Moyle  9.  Moyle,  2  Russ.  &  My.  710. 

Not  only  a  trustee  himself,  but  solicitors,  or  other  persons, 
knowingly  inducing  a  trustee  to  commit  a  breach  of  trust  for 
their  own  benefit,  will  be  considered  as  partakers  in  the  breach 
of  trust  Fyler  v.  Fyler,  3  Beav.  550.  And  where  the  braadi 
of  trust  has  been  committed  at  the  request  or  with  the  concur* 
rence  of  a  person  who  has  a  beneficial  interest  in  the  property, 
and  possesses  a  full  knowledge  of  the  circumstances,  his  interest 
is  liable  to  indemnify  the  trustees.  Brice  v.  Stokes,  11  Vm.  824. 
Underwood  v.  Stevens,  1  Mer.  712.  Booth  v.  Booth,  1  Beav.  125. 
But  it  is  otherwise  if  the  concurring  cestuique  trust  be  a  married 
woman,  Hopkins  v.  Myall,  2  Russ.  &  My.  86 ;  unless  her  interest 
be  settled  to  her  separate  use,  Crosby  v.  Church,  5  Jur.  50. 

That  trustees  are  bound  to  do  any  act  for  relieving  the  trust 
estate,  which  a  beneficial  owner  would  be  justified  in  doing,  see 
Rowley  «.  Adams,  4  My.  &  Cr.  542.]] 
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Proviso  ahjfting  the  Use  upon  Neglect  or  Rqfmal  to 
take  a  Name^  and  hear  certain  Arms. 

Pbotided  always,  and  it  is  hereby  agreed  and    Appendix, 
declared  between  and  by  the  said  parties  hereto^ 
that  every  husband  of  each  of  them  the  said 
£liz.  L.,  Letitia  L^  and  Arabella  L.,  and  of  each  of 
their  daughters,  who,  under  or  by  virtue  of  the 
limitations   hereinbefore  contained,  or  of  these 
presents,  shall  become  entitled  to  the  actual  pos- 
session or  receipt  of  the  rents  and  profits  of  the 
said  manors  and  other  hereditaments  expressed  to 
be  hereby  granted  and  released,  shall  apply  for, 
and  endeavour  to  obtain,  an  act  of  parliament,  or 
proper  license  from  the  crown,  or  take  such  other 
ways  or  means  as  may  be  requisite  or  proper  to 
enable  or  authorise  him  to  take  and  use  the  sur- 
name of  L.  only,  and  no  other  surname,  and  to 
quarter  the  arms  of  L.  with  his  own  fiEmiily  arms 
within  the  time  hereinafter  mentioned,  that  is  to 
say,  if  the  wife  of  such  husband  shall  be  entitled 
to  the  actual  possession  or  receipt  of  the  rents 
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Appendix,  and  profits  of  the  said  manors  and  other  heredita- 
ments at  the  tune  of  her  marriage ;  then  within 
the  space  of  one  year  after  such  marriage ;  but  if 
the  wife  of  such  husband  shall  not  be  entitled  to 
the  actual  possession  or  receipt  of  the  rents  and 
profits  of  the  said  manors  and  other  heredita- 
ments at  the  time  of  her  marriage,  then  within 
one  year  after  she  shall  so  become  entitled  as 
aforesaid ;  and  also,  that  every  other  person,  who 
under  or  by  virtue  of  the  limitations  hereinbefore 
contained,  or  of  these  presents,  shall  be  entitled 
to  the  actual  possession  or  receipt  of  the  rents 
and  profits  of  the  said  manors  and  other  heredita- 
ments expressed  to  be  hereby  granted  and  re- 
leased, shall  within  one  year  after  he  shall  so 
become  entitled  to  the  possession  or  receipt  of 
the  rents  and  profits  of  the  said  manors  and 
other  hereditaments,  apply  for,  and  endeavour  to 
obtain,  an  act  of  parliament  or  proper  license 
from  the  crown,  or  take  such  other  ways  or  means 
as  may  be  requisite  or  proper  to  enable  or  autho- 
rise him  to  take  and  use  the  surname  of  L,  and 
no  other  surname,  and  to  quarter  the  arms  of  L. 
with  his  own  family  arms;  and  that  in  case  any 
such  person  or  persons  shall  refuse  or  neglect  to 
take  such  surname  and  arms,  and  to  take  and 
use  the  steps  or  means  which  shall  be  requisite 
or  proper  to  enable  and  authorise  him  or  them  so 
to  do,  by  the  space  of  one  year  to  be  computed  as 
aforesaid,  then  if  the  person  so  refusing  or  neg- 
lecting shall  be  the  husband  of  either  of  them 
the  said  Elizabeth  L.,  Letitia  L.,  and  Arabella  L., 
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the  limitation  hereinbefore  contained  to  the  use    Appendisr, 
of  such  of  them,  whose  husband  shall  so  refuse 
or  D^lecty  and  to  the  use  of  her  husband  after  her 
death,  shall  cease,  determine,  and  become  abso- 
lutely void ;  and  if  such  person  so  refusing  or 
neglectmg  shall  be  the  husband  of  any  daughter 
of  them  the  said  Elizabeth  L.,  Letitia  L.,  and 
Arabella  L.,  the  limitation  hereinbefore  contained 
to  the  use  of  the  daughter,  whose  husband  shall  so 
refuse  or  neglect,  and  her  heirs  male,  shall  cease, 
determine,  and  be  absolutely  void :  and  in  case 
the  person  so  neglecting  or  refusing  shall  be  any 
other  than  such  husband  as  aforesaid,  the  limita- 
tion hereinbefore  contained  to  the  use  of  such 
p^mn  and  the  heirs  male  of  his  body,  shall  cease, 
determine,  and  be  absolutely  void ;  and  the  said 
manors  and  other  hereditaments  shall  in  either  of 
such  cases  immediately  thereupon  go  to  the  per- 
son next  beneficially  entitled  in  remainder  under 
the  limitations  hereinbefore  contained,  in  the  same 
manner  as  if  the  person  or  persons  whose  estate 
or  estates  shall  so  cease,  determine,  and  become 
void,  being  tenant  or  tenants  for  life,  was  or  were 
dead,  or  being  tenant  or  tenants  in  tail,  was  or 
were  dead  without  issue  inheritable  under  such 
ratail,  without  prejudice  nevertheless  to  any  por- 
tion or  portions,  lease  or  leases,  which  previously 
to  such  cesser  or  determination  shall  have  been 
chaiged,  made,  or  created,  by  virtue,  or  under  the 
exercise  of,  any  of  the  powers  hereinafter  con- 
tained.     And  it  is  hereby  further  agreed  and 
declared  between  and  by  the  said  parties  hereto, 

VOL.  !•  G  G 
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Appendix,  that  the  cesser  or  determmation  of  any  estate  or 
estates  of  any  tenant  or  tenants  for  life,  by  virtue 
of  the  proviso  hereinbefore  contained,  shall  not 
operate  to  exclude,  preyent^  or  prejudice  any  of 
the  contingent  remainders  hereinbefore  limited  to 
the  son  or  sons,  daughter  or  daughters  of  such 
tenant  or  tenants  for  life,  or  any  other  person  or 
persons;    but  that  the   remainder  hereinbefore 
limited  to  the  said  trustees  and  their  heirs  during 
the  life  of  every  such  tenant  for  life,  shall  after 
such  cesser  or  determination,  take  effect  and  con* 
tinue  for  preserving  such  contingent  remainderB, 
and  giving  them  effect  as  they  may  arise;  and 
that  immediately  from  or  after  such  cesser  or 
determination  of  such  preceding  estate  or  estates 
for  life  or  lives,  and  during  the  suspense  and  con- 
tingency of  such  then  expectant  remainder,  the 
said  A.  and  B.  and  their  heirs,  shall  receive,  pay, 
and  apply  the  rents  and  profits  of  the  said  manors 
and  other  hereditaments  which  would  belong  to 
such  tenant  or  tenants  fbr  life,  if  such  cesser  or 
determination  had  not  taken  place,  unto  the  per- 
son or  persons  for  the  intents  and  purposes,  and 
in  the  manner  to,  for,  and  in  which  the  same  r^ts 
and  profits  would  be,  or  would  have  been  payable 
or  applicable,  under,  or  by  virtue  of,  the  limita- 
tions and  provisoes  hereinbefore  <K)ntained,  in  ease 
such  tenant  or  tenants  for  life  was  or  were  ac- 
tually dead ;  so  that  trom  and  inmiediately  aftor 
such  cesser  or  determination  the  issue  of  each 
such  tenant  or  tenants  for  life,  entitled  for  the 
time  being  under  the  limitations  aforesaid  to  th€ 
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said  manors  and  other  hereditaments  in  remainder,    Appendix, 

No.  I. 

immediately  expectant  upon  the  decease  of  such 

tenant  or  tenants  for  lifei  may  he  entitled  to  the 

rents  and  profits  of  the  said  manors  and  other 

hereditaments  for  his  and  their  own  use  and 

benefit  during  the  life  of  the  parent,  as  if  such 

parent  were  dead ;  and  that  in  case  no  such  issue 

be  in  existence,  then  during  the  vacancy  or  con- 

tingeilcy  of  such  issue,  the  person  next  beneficially 

enfitled,  for  the  tune  being,  under  the  limitations 

aforesakl,  to   a   vested   remainder  in   the  said 

manors  and  other  hereditaments  expectant  upon 

the  decease  of  such  tenant  or  tenants  for  life,  and 

&ilure  of  his,  her,  or  ih^  issue,  shall  and  may  be 

entitled  to  the  said  rents  and  profits  for  his  and 

th^  proper  use  and  benefit  respectively,  but  with- 

ont  any  exclusion  of,  or  prejudice  to,  the  estate, 

interest^  or  right  of  any  such  issue  afterwards 

ccHning  into  existence,  but  only  from  the  lime  of 

the  birth  of  such  issue  respectively. 


No.  IL 
Proviso  for  shifting  the  Use  upon  the  Accession  qf 


I 


another  Estate. 

Pbovtoed  always,  and  it  is  hereby  agreed  and    Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  if  the  manor  of  and  heiedita- 

I* 

ments  in  the  county  of  mentioned  and 

'  [See  Fazakeily  v.  Ford,  4  Sim.  390.     1  Adol.  &  £1.  897. 
S.  C.  Morrioe  v.  Langham,  8  Mee.  &  Web.  194.] 

GG2 
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Appendii,   comprised  in  the  settlement  made  in  consideration 
of,  and  previously  to  the  marriage  of  A.  B.,  bear- 
ing date,  &c.,  and  thereby  limited  and  settled 
upon  or  to  the  use  of  him  the  said  A.  B.  for  life, 
shall,  at  any  time,  by  or  imder  the  uses  and  limi- 
tations in  the  same  settlement  contained,  descend 
or  come  for  an  estate  tail  in  possession  to,  or 
upon,  the  elder  or  any  other  son  of  the  said  C.  D. 
on  the  body  of  the  said  E.  F.  begotten,  bom  in  the 
lifetime  of  the  said  C.  D.  or  in  due  time  after  his 
decease,  or  to  or  upon  the  issue  male  of  snch 
elder  or  other  son,  so  as  to  be  in  the  actual  pos- 
session or  receipt  of  the  rents  and  profits  thereof 
and  there  shall  be  living  any  other  son  of  the 
body  of  the  said  G.  D.  on  the  body  of  the  said 
E.  F.  begotten,  than  the  son  to  or  upon  whom,  or 
upon  whose  issue  male  such  estate  shall  come  or 
descend,  or  any  heirs  male  of  the  body  of  such 
other  son,  then  and  in  that  case,  and  so  often  as 
the  same  shall  happen,  the  use  or  uses  hereinbe- 
fore limited  to  or  for  the  benefit  of  such  son,  or 
his  issue  male,  upon  whom  such  manor  and  here- 
ditaments, in  the  coimty  of  shall 
descend  or  devolve  for  an  estate  tail  in  possession 
as  aforesaid,  and  his  or  their  issue  male,  of  and  m 
all  and  singular  the  hereditaments  hereinbefore 
granted  and  released,  or  intended  so  to  be  respec- 
tively as  aforesaid,  shall  cease,  determine,  and 
become  void,  as  if  such  son  or  issue  male  was  or 
were  actually  dead  without  issue  male  of  his  or 
their  body  or  bodies ;  and  then  and  thenceforth 
the  same  hereditaments,  hereby  granted  and  r^ 
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leased,  shall  immediately  go  and  remain  to  the  Appendix, 
use  of  such  person  and  persons,  as  by  virtue  of 
the  limitations  hereinbefore  contained  would  then* 
be  entitled,  as  the  person  or  persons  next  in  re- 
mainder, to  the  same  hereditaments,  in  case  such 
son  or  issue  male,  so  becoming  entitled  to  the 
said  manor  of  and  hereditaments  in 

the  county  of  as  aforesaid,  was  or  were 

then  dead  without  issue  male  of  his  or  their  body 
or  bodies ;  and  the  same  person  or  persons  shall 
in  eveiy  such  case  be  entitled  to  take  the  same 
estate  and  estates  in  the  said  hereditaments  hereby 
granted  and  released,  as  he  or  they  would  have 
been  entitled  to  take  therein  by  virtue  of  these 
presents,  if  such  son,  or  issue  male,  so  becoming 
entitled  to  the  said  manor  and  hereditaments  in 
the  county  of  ,  was  or  were  actually 

dead  without  issue  male  as  aforesaid. 


No.  III.  a. 

Power  to  Lease/or  Twentp-one  Years  in  Possession 

at  Back-rent. 

Provided  always,  and  it  is  hereby  agreed  and  Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  it  shall  and  may  be  lawful  for  the  said  A.  B. 
from  time  to  time  during  his  life,  and  after  his 
decease  then  for  the  guardian  or  guardians,  for  the 
tune  being,  of  any  child  or  children  of  the  said 
A,  B.  on  the  body  of  the  said  C.  D.  to  be  begotten, 
who  by  virtue  of,  or  under  the  limitations  herein- 
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Appendix,  before  contained,  shall  be  entitled  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  the 
hereditaments  hereby  granted  and  releaaed,  or 
intended  so  to  be,  from  time  to  time,  during  the 
minoritj  or  respective  minorities  of  such  child 
or  children,  to  demise  or  lease  all  or  any,  or  any 
part  or  parts  of  the  hereditaments  hereby  granted 
and  released,  or  intended  so  to  be,  with  the  appur- 
tenances, to  any  person  or  persons  for  any  term 
or  number  of  years,  not  exceeding  twenty-one 
years  in  possession,  and  not  in  reversion  or  bj 
way  of  future  interest,  so  that  there  be  reserved 
and  made  payable  in  every  such  lease  during  the 
continuance  thereof,  the  best  and  most  improved 
yearly  rent  or  rents,  to  go  along  with,  and  be  inci- 
dent to,  the  imimediate  reversion  of  the  premises 
so  to  be  leased,  that  can  or  may  be  reasonably  had 
or  gotten  for  the  same,  witliout  taking  any  fine, 
premium,  or  foregift  for  the  making  thereof,  and 
so  that  in  every  such  lease  there  be  contained 
a  condition  of  re-entry  on  non-payment  of  the  rent 
or  rents  to  be  thereon,  or  thereby,  respectively 
reserved  by  the  space  of  twenty-one  days  next 
after  the  same  shall  become  due  and  payable, 
and  so  that  the  lessee  or  respective  lessees,  to 
whom  such  lease  or  leases  shall  be  made,  seal  and 
deliver  a  counterpart  or  counterparts  of  such  lease 
or  leases,  and  so  that  no  lessee  to  whom  any  such 
lease  shall  be  made,  be  by  any  clause  or  words 
therein    contained  authorised  to  commit  waste, 
or  exempted  froxsv  punishment   for    committiDg 
waste. 
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/tozw  to  Lease  /or  Three  Lives  in  Possession  or 
Jteversion^  at  ancient  or  accustomed  Rents. 

Pbovided  always,  and  it  is  hereby  agreed  and    Appendii, 
declared  between  and  by  the  said  parties  to  these 
presents,  that  it  shall  and  may  be  lawful  for  the 
said  A.  B.  during  his  life,  and  after  his  decease 
for  the  guardian  or  guardians,  for  the  time  being, 
of  any  child  or  children  of  the  said  A.  B.  on  the 
body  of  the  said  C.  D.  lawfully  to  be  begotten, 
who  by  virtue  o^  or  under  the  limitations  herein- 
before contained,  shall,  for  the  time  being,  be 
entitled  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  said  manors  and  other  heredita- 
ments hereby  granted  and  released,  or  intended 
so  to  be,  diuing  the  minority  or  respective  minori- 
ties of  such  child  or  children,  by  any  deed  or 
deeds,  or  by  copy  or  copies  of  court  roll,  to  demise, 
lease,  or  grant  such  part  and  parts  of  the  said 
manors  and  other  hereditaments  as  are  now,  or 
have  been  usually  demised  or  leased,  or  have  been 
granted  by  copy  of  court-roll  for  one  or  more  life 
or  lives,  or  for  years,  determinable  on  the  drop- 
ping of  one  or  more  life  or  lives,  to  any  person  or 
persons  for  one,  two,  or  three  lives,  or  for  any 
term  or  number  of  years,  determinable  on  the 
death  or  deaths  of  one,  two,  or  three  person  or 
persons,  either  in  possession  or  in  reversion,  and 
to  accept  or  take  any  fine  or  premium  for  the 
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Appendix,   making  or  granting  of  every  such  lease  or  grant ; 

N^O*   XXX*    Da 

60  that  there  be  not  more  than  three  lives  in  being 
at  most  upon  any  part  of  the  said  premises  so  to 
be  granted  or  leased  at  any  one  time ;  and  so  that 
no  such  grantee,  or  lessee,  his,  her,  or  their  heirs, 
executors,  administrators,  or  assigns,  be  made 
dispunishable  of  waste  by  any  express  words 
therein ;  and  so  that  upon  every  such  grant  or 
lease  the  usual  and  accustomed  rents,  heriots, 
and  services  at  the  least,  or  proportional  rents, 
heriots,  and  services,  where  a  greater  or  lesser 
part  of  any  farm  or  farms,  tenement  or  tene- 
ments, shall  either  separately,  or  together  with 
any  other  part  or  parcel  of  the  same  premises  or 
other  lands,  be  demised  or  granted,  or  rents, 
heriots,  or  services,  amounting  in  the  aggr^ate  to 
the  usual  rents,  heriots,  or  services,  where  two  or 
more  farms  or  tenements  shall  be  granted  or  de- 
mised together,  be  reserved  and  made  payable 
during  the  continuance  of  such  grant  or  lease. 
And  it  is  hereby  agreed  and  declared,  that  such 
rent  or  rents  to  be  reserved  upon  every  such  grant 
or  lease  shall  be  incident  to,  and  shall  go  along 
with,  the  immediate  reversion  expectant  on  such 
grant  or  lease ;  and  that  in  every  such  grant  or 
lease  (other  than  upon  grants  or  demises  by  copy 
of  court-roll)  there  shall  be  contained  a  clause  of 
re-entry  for  non-payment  of  the  rent  or  rents  to 
be  thereby  reserved  for  the  space  of  twenty-one 
days  after  any  part  thereof  shall  become  due,  and 
that  the  respective  lessees  of  the  said  freehold 
hereditaments  shall  execute  counterparts  of  their 
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respective  leases;  provided  always,  that  if  any   Appendix, 
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such  grant  or  lease  shall  he  made  by  the  guardian 
or  guardians  of  any  infant  child  or  children  for 
the  time  being  entitled  as  aforesaid,  then  the  fine 
or  premium,  fines  or  premiums  vrhich  shall  be 
received  upon  every  such  lease  or  grant  shall  be 
considered  as  part  of  the  personal  estate  of  the 
child  or  children,  for  the  time  being,  entitled  to 
the  possession  or  receipt  of  the  rents  and  profits 
of  the  hereditaments,  which  shall  be  so  granted  or 
demised  as  aforesaid. 


No.  m.  c. 

The  following  form  of  a  leasing  power  was  pre-  Appendix, 
pared  by  the  Author's  fHend,  Peter  Bellinger  ^^"'•'• 
Brodie,  Esq.,  and  settled  by  him  and  the  Author. 

It  is  proper  to  observe,  that  when  it  was  in- 
tended to  authorise  the  grant  of  reversionary 
leases  tmder  a  power  of  leasing,  the  practice 
seems  to  have  been  to  enable  the  donee  of  the 
power  to  grant  a  lease  to  commence  from,  or  after, 
the  expiration  of  the  existing  lease ;  but  as  the 
grant  of  such  a  lease  was,  in  efiect,  the  grant  of 
an  interesse  termini^  it  did  not  carry  the  inmie- 
diate  reversion  expectant  on  the  subsisting  lease, 
nor  the  rent  reserved  upon  the  first  lease :  it  was 
a  lease  to  commence  in  /tUuro.  A  lease  granted 
under  such  a  power  was  objectionable  on  this 
groiind  :  that  if  the  second  lease  was  granted  to 
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Appoidu,  Gommenoe  at  a  future  period,  beyond  the  limits 
allowed  by  the  policy  of  the  law  for  perpetuities, 
it  might  be  considered  altogether  yoid.  The  fol- 
lowing power  was  framed  to  obviate  this  inoonve^ 
nience,  in  a  case  where  the  property,  the  object  of 
the  power,  was  subject  to  subsisting  leases. 

''  Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  to  these  pre- 
sents, that  it  shall  be  lawful  for  the  said  A.  B. 
and  C.  D.,  and  the  survivor  of  them,  and  the  exe- 
cutors or  administrators  of  such  survivor,  from 
time  to  time  and  at  all  times  hereafter,  with  the 
consent  of  the  within-mentioned  William  Mar- 
mont  the  elder,  during  his  life,  and  after  his 
decease  with  the  consent  of  the  person,  who  for 
the  time  being  shall,  under  and  by  virtue  of  the 
limitations  contained  in  the  said  recited  inden- 
ture of  appointment,  release,  and  settlement,  be 
tenant  for  life,  or  in  taQ  male  in  possession,  or 
actually  entitled   to  the  receipt  of  the  rents, 
issues,  and  profits  of  the  manors,  hereditaments, 
and  premises,  thereby  limited,  and  for  the  time 
bmng  k*emaining  in  strict  settlement,  if  such  per- 
soft  shall  be  of  the  age  of  twenty-one  years  or 
upwards ;  but  if  such  person  shall  bei  under  that 
age,  then,  during  the  minority  of  such  person, 
with  the  consent  of  his  guardian  or  guar^dans 
(every  such  consent  to   be   testified  by  some 
writing  nnder  the  hand  or  hands  of  the  i>erson 
or  persons  whose  consent  shall,  for  the  time 
being,  be  requisite),  by  any  deed  or  deeds,  instru- 
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meat  or  instruments,  m  writing,  either  referring    Appendix, 
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to,  or  not  refemng  to,  this  present  power,  to  be 
sealed  and  delivered  by  the  said  A.  B.  and  C.  D., 
or  the  survivor  of  th^n,  or  the  executors  or  ad- 
ministrators o£  such  survivor,  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witaessM, 
to  demise  or  lease  the  messuages  and  ha*edita<- 
ments  comprised  in  the  leases  particularised  in 
the  first  schedule  written  under,  or  annexed  to, 
these  presents*  or  any  of  them^  or  any  part  or 
parts  thereof,  to  any  person  or  persons  whomso- 
ever, for  any  term   not   exceeding  ninety-nine 
years,  to  take  effect  in  possession,  and  not  m 
reversion  or  by  way  of  future  intlBrest^  and  at 
such  yearly  rent  or  rents  to  be  reserved  on  every 
such  demise  or  lease,  and  to  be  made  payable 
during  the  term  thereby  to  be  created,  as  the  said 
A.  B.  and  C.  D.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such,  survivor, 
shall  in  their  or  his  fall  discretion,  and  without 
being  answ^able  or  accountable  for  the  exercise 
of  such  discretion,  think  fit ;  and  so  that  there  be 
contained  in  every  such  demise  or  lease,  a  clause 
in  the  nature  of  a  condition  for  re-entry  on  the 
non-payment  of  the  rent  or  rents  (not  being  a 
peppercorn  rent)  thereby  to  be  reserved,  in  case 
the  same,  or  any  part  thereof,  shall  be  in  arrear 
for  the  space  of  twenty-one  days  next  after  the 
same  shall  become  due  and  payable ;  and  so  that 
the  lessee  or  lessees  be  not,  by  any  clause  or 
words  to  be  contained  therein,  made  dispunishable 
for  waste,  or  exempted  fi"om  punishment  for  com- 
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Appendix,  mitting  waste ;  and  for  the  granting  every  such 
demise  or  lease,  the  said  A.  B.  and  C.  D.,  and  the 
survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  shall  accept  as  a  fine  or 
premium  such  a  sum  of  money  as  they  or  he 
shall,  in  their  or  his  full  discretion,  and  without 
being  answerable  or  accountable  for  the  exercise 
of  such  discretion,  think  fit. 

**  And  it  is  hereby  further  agreed  and  declared, 
that  concurrent  leases  may  be  granted  under  the 
power  hereinbefore  contained;  and  that  every 
lease  to  be  granted  under  the  said  power,  shall 
be  valid  and  efiectual,  notwithstanding  at  the 
time  of  granting  such  lease  the  hereditaments 
therein  comprised  shall  be  subject  to  one  or  more 
existing  lease  or  leases  thereof. 

**  And  it  is  also  further  provided,  agreed,  and 
declared,  that  the  sums  to  be  raised  by  the  said 
A.  B.  and  C.  D.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  by 
fines  or  premiums,  on  the  granting  of  the  lease  or 
leases  under  the  power  aforesaid,  shall  not  exceed 
in  the  whole  the  sum  of  £ 

''And  it  is  also  hereby  further  agreed  and 
declared,  that  the  receipts  in  writing  of  the  said 
A.  B.  and  C.  D.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  for 
any  sum  or  sums  of  money  which  shall  be  ac- 
cepted by  him  or  them  as  fines  or  premiums  for 
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the  granting  of  any  lease  or  leases  under  the    Appendix, 

No,  Illt  e. 

power  hereinbefore  contained,  shall  effectually 
discharge  the  person  or  persons  paying  the  same ; 
and  that  no  such  lease  to  be  granted  under  such 
power  as  aforesaid  shall  be  invalidated,  notwith- 
standing more  than  the  sums  hereby  authorised 
to  be  raised  shall  have  been  so  raised.'' 


No.  m.  d. 

Power  to  Grant  Repairing  or  Building  Leases. 

Provided  always,  and  it  is  hereby  agreed  and  Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  it  shall  and  may  be  lawM  to  and  for  the 
said  John  Jones,  during  his  life,  and  after  his 
decease,  to  and  for  the  person  who,  by  virtue  of, 
or  under  the  limitations  hereinbefore  contained, 
shall,  for  the  time  being,  be  entitled  to  the  first 
estate  of  freehold  or  inheritance  of  and  in  the 
said  manors  and  other  hereditaments  expressed 
to  be  hereby  granted  and  released,  in  case  such 
person  shall  be  of  frdl  age ;  but  if  not,  then  for 
the  guardian  or  guardians  for  the  time  being,  of 
such  person  during  his  minority,  to  demise  or 
lease  all  or  any,  or  any  part  of  the  said  heredita- 
ments situate  and  being  in  or  near 
in  the  county  of  and  of  the  wastes 

or  commons  within  the  manors  of 
or  either  of  them,  unto  any  person  or  persons 
who  shall  be  willing  to  talce  the  same,  for  the 
purpose  of  effectually  repairing  any  building  or 
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Appendix,  buildings  which  shall  be  standing,  or  being  on 

No.  111.  ^'^       •        »  ^  • 

the  hereditaments  so  to  be  demised  or  leased, 
or  for  the  purpose  of  rebuilding  or  of  erecting  a 
new  building  or  new  buildings  upon  the  heredita- 
ments which  shall  be  so  demised  <»*  leased,  or 
any  part  thereof,  with  liberty  to  take  or  pull 
down  any  erection  or  building,  erections  or  build- 
ings then  standing  or  being  upon  the  heredita- 
ments so  to  be  demised  or  leased,  for  the  purpose 
of  rebuilding  or  new  building  as  aforesaid,  or  any 
part  thereof,  and  to  make  use  of  the  materials  for 
the  purpose  of  such  rebuilding  or  new  building ; 
and  also  to  lay  out  and  appropriate  any  part  or 
parts  of  the  ground,  which  shall  be  thereby  de- 
mised or  leased,  as  for  a  yard  or  garden,  or  for 
any  other  convenience,  to  be  held,  occupied,  er 
eijyoyed,  with  any  such  building  or  buildings ;  so 
that  every  such  demise  or  lease,  for  the  purpose 
of  new  building  pr  rebuilding,  be  made  for  any 
term  or  number  of  years,  not  esrceeding  the  term 
of  sixty-one  years;  and  so  that  every  such 
demise  or  lease,  for  the  purpose  of  effectually 
repairing  any  messuage  or  tenement,  building  or 
buildings,  be  made  for  any  term  or  number  of 
years  not  exceeding  the  term  of  thirty-one  years ; 
and  so  from  time  to  time,  and  in  like  manner,  to 
demise  or  grant  a  new  lease  or  new  leases,  for 
rebuilding,  new  building,  or  repairing  thie  same 
hereditaments  or  any  part  thereof,  for  such  term 
or  terms  respectively  as  aforesaid;  and  so  that 
every  such  demise  or  lease  shall  take  effect  in 
possession  and  not  in  reversion,  or  by  way  of 
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fdture  interest,  and  so  that  upon  every  such  de-    Appendix, 

mise  or  lease  to  be  made  in  pursuance  of  this 

power,  there  be  reserved  to  be  paid  and  payable 

half  yearly  or  oftener,  during  the  continuance 

thereof,  and  to  be  incident  to,  and  to  go  abng 

with,  the  immediate  remainder  or  reversion  ex« 

pectant  on  the  determination  thereof^  the  best 

and  most  beneficial  rent  or  rents,  that  at  the 

time  of  granting  thereof  (considering  the  nature 

and  circumstances  of  the  case)  can  be  reasonably 

had  or  obtained  for  the  same  hereditaments  so  to 

be  demised  or  leased,  and  so  that  in  every  such 

lease  or  demise,  a  condition  of  re-entry  be  re« 

served  in  case  of  non-payment  of  the  rent  w 

rents  thereby  to  be  reserved  by  the  space  of 

twenty-one  days  next  after  any  part  of  such  rent 

or  rents  shall  become  due^  and  so  that  the  lessee 

or  lessees  to  be  named  in  each  such,  lease,  seal 

and  deliver  a  counterpart  thereof. 


No.  III.  e. 

Power  to  GrarU  Building  Leases  on  Waste  or 

UnmUivated  Lands. 

Provtoed  always,  and  it  is  hereby  agreed  and  Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  it  shall  and  may  be  lawful  to  and  for  the 
said  A.  B.  during  his  life,  and  after  his  decease  to 
and  for  the  person  who,  by  virtue  of  or  under  the 
limitations  hereinbefore  contained,  shall,  for  the 
time  being,  be  entitled  to  the  actual  possession  or 
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Appendix,  receipt  of  the  rents  and  profits  of  the  said  manors 
and  other  hereditaments  expressed  to  be  hereby 
granted  and  released,  in  case  such  person  shall 
be  of  fall  age,  but  if  not,  then  for  the  guardian 
or  guardians  for  the  time  being  of  such  person 
during  his  minority,  to  grant,  demise,  or  lease,  as 
well  all  or  any  part  or  parts  of  the  said  here- 
ditaments hereinbefore  expressed  to  be  hereby 
granted  and  released,  which  consist  of  unculti- 
yated  or  waste  lands,  as  also  all  or  any  part  or 
parts  of  the  said  hereditaments  which  have  been 
at  any  time  or  times  since  the  date  and  execu- 
tion of  the  said  recited  indenture  of  the 
day  of  or  which  shall  or  may  at  any 

time  or  times  hereafter  be  allotted  in  respect  of 
tiie  said  manor  and  other  hereditaments  hereby 
granted  and  released,  or  any  of  them  or  any  part 
thereof,  from  or  out  of  any  common  or  commons, 
or  waste  lands  whatsoever  that  have  been,  or 
shall  or  may  at  any  time  or  times  hereafter,  be 
divided  and  enclosed,  unto  any  person  or  persons, 
for  one,  two,  or  three  life  or  lives,  or  for  «ny  term 
or  number  of  years,  determinable  on  the  death  or 
deaths  of  one,  two,  or  three  person  or  persons, 
either  in  possession  or  reversion,  so  that  there  be 
no  more  than  three  lives  in  being  at  most  upon 
any  part  of  the  said  lands  so  to  be  demised  or 
leased,  at  any  one  time,  together  with  full  and 
free  liberty,  license,  power,  and  authority,  to  dig 
for,  and  work  up,  any  stone  which  may  be  foimd 
in  or  under  the  lands  so  to  be  demised  or  leased, 
for  the  purpose  of  erecting  and  building   such 
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houses,  cottages,  and  other  buildings  as  herein-    Appendix, 
after  are  mentioned ;  and  also  to  dig  clay,  gravely 
sand,  peat,  or  other  soil,  which  may  be  necessary 
for  the  making  of  bricks  or  tiles,  to  be  used  in  or 
about  the  building  and  erecting  such  houses,  cot- 
tages, and  other  buildings,  or  in  or  about  the 
manuring  and  improving  the  lands  so  to  be  de- 
mised or  leased  as  last-mentioned;  and  also  to 
erect,  build,  and  set  up  in  any  convenient  place 
or  places  upon  the  lands  so  to  be  demised  or 
leased  as  last-mentioned,  all  such  hovels,  sheds, 
or  other  buildings  as  shall  from  time  to  time  be 
necessary  for  the  burning  or  making  such  bricks 
or  tiles  as  aforesaid,  or  for  the  placing  of  any 
workmen,  horses,  carriages,  utensils,  or  materials 
to  be  employed  or  used  in  or  about  the  digging  of 
such  stone,  gravel,  sand,  or  other  soil,  or  the 
making  or  burning  of   such  bricks  or  tiles  as 
aforesaid,  or  in  or  about  the  cultivating,  planting, 
improving,  and  enclosing  the  same  lands  respec- 
tively;   and  also  full  and  free  liberty,  license, 
power,  and  authority  to  erect,  build,  and  set  up, 
in  any  convenient  place  or  places  in  or  upon  the 
said  lands  so  to  be  demised  or  leased  as  last- 
mentioned,  any  houses,  cottages,  or  other  build- 
ings, which  it  may  be  deemed  necessary  or  expe- 
dient to  erect  or  build  thereon,  for  the  better 
carrying  on  the  cultivation  and  improvement  of 
such  lands  respectively,  and  for  the  habitation 
and    accommodation   of  the    respective  lessees 
thereof   or  their  under-tenants,  workmen,  ser- 
vants, or  agents ;  so  that  in  every  such  last-men- 

VOL.  I.  H  H 
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Appendix,   tioned  lease,  all  mines,  minerals,  and  quarries,  in 
or  under  the  lands  to  be  thereby  respectively 
demised  (except  as  before-mentioned),  and  full 
powers  for  working,  raising,  and  carrying  away 
the  same,  be  expressly  excepted  and  reserved; 
and  so  that  upon  every  such  last-mentioned  lease, 
there  be  reserved  and  made  payable  during  the 
continuance  thereof,  the  best  yearly  rent  or  rents, 
reservation  or  reservations,  which,  under  the  cir- 
cumstances of  the  case,  can  be  reasonably  had  or 
gotten  for  the  same,  without  taking  any  fine,  pre- 
mium, or  foregift  in  respect  thereof;  and  so  that 
in  every  such  last-mentioned  lease,  there  be  con- 
tained a  condition  or  power  of  re-entry  for  non- 
payment of  the  rent  or  rents,  reservation  or 
reservations,  to  be  thereby  reserved;  and  so  as 
the  lessee  or  respective  lessees,  to  whom  every  or 
any  such  lease  shall  be  made,  duly  execute  a 
counterpart  thereof,  and  thereby  enter  into  such 
covenants  and  agreements  for  the  tilling,  manur- 
ing, cultivating,  planting,  improving,  and  enclosing 
the  lands  to  be  comprised  in  such  lease,  and  for 
tiie  building,  repairing,  and  keeping  in  repair,  the 
houses,  cottages,  and  buildings  thereon,  or  to  be 
erected  thereon  as  aforesaid,  and  for  preserving 
the  boundaries  and  limits  of  the  same  lands 
respectively,  and  for  the  training  up  and  pre- 
serving the  trees  and  saplings  already  growing  or 
hereafter  to  be  set  or  planted  thereon,  as  shall  be 
deemed  necessary  or  proper ;  and  also  (if  it  shall 
be  thought  necessary  or  proper)  to  enter  into  any 
covenant  or  covenants,  for  the  renewal  or  re- 
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newals  of  any  such  last-mentioned  lease^  either   Appendix, 
perpetually  or  for  a  limited  time,  by  the  person 
for  the  time  being  seised  of,  or  entitled  to,  the 
said  manors  and  other  hereditaments  comprised 
in  such  lease,  by  adding  a  new  life  or  lives,  in  the 
place  or  stead  of  any  cestuiqm  vie^  or  cestuisque 
vie,  who  shall  die,  at  or  under  the  yearly  rent  or 
rents  reserved  upon  the  preceding  lease,  and  upon 
payment  on  each  renewal  of  two  years'  improved 
value  of  the  premises,  of  which  the  lease  shall  be 
80  renewed,  as  or  by  way  of  fine,  or  upon  the 
reservation  of  such  an  additional  rient  as  shall  be 
equivalent  to  such  improved  value,  and  in  lieu 
thereof,  so  that  there  be  not  more  than  three 
lives  in  being  at  most  upon  any  part  of  the  said 
lands  so  to  be  leased  and  demised,  at  any  one 
time,  and  to  grant  any  lease  or  leases  in  pursu- 
ance of  such  covenant  or  covenants  for  renewal ; 
and  which  said  covenant  or  covenants  for  renewal 
shall  be  binding  and  conclusive  upon  the  person 
or  persons,  who  for  the  time  shall  (subject  to  such 
lease  or  leases)  be  seised  of  or  entitled  to  the  said 
lands  and  hereditaments,  the  lease  or  leases  of 
which  shall  be  so  required  to  be  renewed. 


No.  III.  £ 
Power  to  Grant  Mining  Leases. 


Provided  always,  and  *  it  is   hereby  further   Appendix, 
agreed  and  declared  between  and  by  the  said 
parties  to  these  presents,  that  it  shall  and  may 

hh2 
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Appendix,  be  lawful  to  and  for  the  said  A.  B.  during  his 
life,  and  after  his  decease,  to  and  for  the  person, 
who,  by  virtue  of  or  under  the  limitations  herein- 
before contained,  shall,  for  the  time  being,  be 
entitled  to  the  actual  possession  or  receipt  of  the 
rents  and  profits  of  the  said  manors  and  other 
hereditaments  in  the  said  counties  of 

expressed  to  be  hereby  granted  and 
released,  in  case  such  person  shall  be  of  fiill  age, 
but  if  not,  then  to  and  for  the  guardian  or  guar- 
dians for  the  time  being,  of  such  person  during 
his  minority,  to  grant,  demise,  and  lease,  all  and 
every  or  any  of  the  mines,  veins,  and  seams  of 
iron,  ironstone,  and  coal,  and  other  mines  or 
minerals,  and  quarries,  found  or  discovered,  or 
which  shall  or  may  at  any  time  or  times  here- 
after be  opened,  found,  or  discovered  in,  und^,  or 
upon  any  of  the  same  manors  or  other  heredita- 
ments in  the  said  counties  of 
or  either  of  them ;  and  also  any  part  or  parts  of 
the  same  lands  and  hereditaments,  which  it  shall 
or  may  be  thought  expedient  to  demise  and  lease 
with  such  mines  and  quarries,  for  the  better  and 
more  effectually  working  the  same,   unto   any 
person  or  persons  for  any  term  or  number  of 
years  not  exceeding  years,  to  take 

effect  in  possession,  and  not  in  reversion,  or  by 
way  of  future  interest,  together  with  full  and 
firee  liberty,  license,  power,  and  authority,  to 
search  for,  take,  use,  and  dispose  of  all  such  iron, 
ironstone,  coals,  and  other  metals  and  minerals 
whatsoever  as  shall  be  found  in  the  same  mines, 
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veins,  seams^  and  quarries,  and  to  sink,  win,  work,    Appendix, 
and  make  groves,  shafts,  drifts,  trenches,  sluices, 
wajgates,  watergates,  and  watercourses,  and  to 
erect  any  furnace  or  furnaces,  fire  or  other  en- 
gines, mills,  or  gins,  and  to  use  all  other  lawful 
ways  and  means  whatsoever,  as  well  for  the 
finding,  discovering,  winning,  working,  and  getting 
of  iron,  ironstone,  coals,  and  other  metals  or 
minerals,  forth  and  out  of  the  said  mines  and 
quarries,  as   for    avoiding   and   carrying  away 
water,  foul  air,  or  stench  from,  forth,  and  out  of 
the  same ;  and  also  full  and  free  liberty,  license, 
power,  and  authority,  to  take  and  use  sufficient 
ground-room,  heap-room,  and  pit-room,  for  laying, 
placing,  and  manufacturing  the  iron,  ironstone, 
coals,  earth,  and  rubbish,  that  shall  from  time  to 
time  proceed  from,  or  be  wrought,  dug,  or  gotten 
out  o^  the  said  mines  and  quarries ;  and  also  full 
and  sufficient  ways,  paths,  and  passages,  to  and 
for  the  respective  lessees  to  be  named  in  such 
demises  or  leases,  and  their  agents,  workmen,  and 
servants,  from  time  to  time,  during  the  continu- 
ance of  such  leases  respectively,  to  take  and  carry 
away    with  horses,  carts,  wains,  waggons,  and 
other  carriages,  all  the   iron,  ironstone,    coals, 
metals,  and  minerals,  which  shidl,  from  time  to 
time,  be  wrought,  won,  or  gotten,  in,  forth,  from, 
and  out  of,  the  said  mines  and  quarries  thereby 
to  be  demised  or  leased;  and  also  fuU  and  free 
liberty,  license,  power,  and  authority  to  erect, 
build,  and  set  up,  in  any  convenient  place  or 
places^  near  any  of  the  said  mines  or  quarries  so 
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Appendix,  to  be  demised  or  leased,  all  such  houses,  hovels, 
lodges,  sheds,  or  other  buildings,  as  shall  firom 
time  to  time  be  needful,  or  convenient  for  the 
standing,   laying,    and   placing   any   workmen, 
horses,  gear,  utensils,  or  materials,  to  be  em- 
ployed or  used  in  or  about  the  working  of  the 
said  mines  and  quarries  respectively ;  and  to  dig, 
and  get  up,  stone,  peat,  or  clay,  for  erecting, 
building,  and  repairing  such  houses  and  other 
buildings,  and  to  do  whatsoever  else  shall  be 
deemed  needful  or  requisite  in  or  about,  or  for, 
the  winning,  working,  obtaining,  getting,  washing, 
cleansing,  and  smelting  of  iron,  ironstone,  coals* 
metals,  and  minerals,  from,  forth,  and  out  of  the 
said  mines  and  quarries,  and  for  the  manufiic- 
turing,  taldng,  and  carrying  away  the  same,  so 
that  upon  every  such  lease  there  be  reserved  and 
made  payable,  during  the  continuance  thereof 
the  best  and  most  improved  yearly  rent  or  rents, 
tolls,  duties,  and  reservations  that  can,  imder  the 
circumstances  of  the  case,  be  reasonably  had  or 
gotten  for  the  same,  without  taking  any  fine,  pre- 
mium, or  foregift,  for  the  making  thereof,  and  so 
that  in  every  such  lease  there  be  contained  a  con- 
dition or  power  of  re-entry  for  the  non-payment 
of  the  rent  or  r6nts,  tolls,  duties,  or  reservations, 
to  be  thereby  respectively  reserved,  at  such  time 
or  times  after  the  same  shall  become  due,  as  shaU 
be  thought  proper  or  deemed  advisable;  and  so 
that  the  respective  lessees  to  be  named  in  snch 
leases  duly  execute  counterparts  thereof  respec- 
tively, and  enter  into  such  covenants  sjid  agree- 
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ments  for  the  due  and  punctual  rendering  and  Appendix, 
paying  the  rent  or  rents,  tolls,  duties,  and  reser- 
vations to  he  therehy  respectively  reserved,  and 
for  the  working  and  managing  of  the  said  mines 
and  works,  and  for  the  building,  repairing,  and 
keeping  in  repair,  the  houses,  cottages,  and  other 
buildings  to  be  mentioned  in  such  leases  respec- 
tively, as  shall  be  deemed  necessary,  or  as  shall 
be  thought  proper  and  reasonable. 


No.  IV.  II. 


No.  IV.  a. 

PoTver  enabling  a  Tenant /or  Life  in  Possession  to 
Limit  a  Rent-charge  by  rcay  qf  Jointure. 

Provibed  always,  and  it  is  hereby  agreed  and  Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  it  shall  and  may  be  lawful  for  the  said  A.  B. 
by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  him  sealed  and 
delivered  in  the  presence  o£  and  attested  by,  two 
or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils 
thereto,  but  subject,  and  without  prejudice,  to 
the  said  yearly  rent-charge  of  £  and 

the  powers  and  remedies  hereinbefore  limited 
for  enforcing  the  payment  thereof,  and  to  the 
aforesaid  term  of  ninety-nine  years  under  the 
trusts  aforesaid,  for  better  securing  the  same 
yearly  rent-charge,  to  limit  or  appoint  to,  or  to 
the  use  of,  or  in  trust  for,  any  woman  or  women, 
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Appeodiz,  whom  he  shall  or  may  many,  for  her  or  their 
life  or  respective  lives,  and  for,  or  by  way  o^  her 
or  their  jointure  or  respective  jointures^  and  in 
bar,  or  without  being  in  bar,  of  her  or  their 
dower  or  respective  dowers,  and  either  before  or 
after  marriage,  any  annual  sum  or  annual  sums 
of  money,  or  yearly  rent-charge  or  yearly  rente- 
charge,  not  exceeding  for  one  woman  the  yearly 
sum  of  £  of  lawful  money  of  Great  Britam, 

to  be  issuing  and  payable  out  oi^  and  charged 
and  chargeable  upon,  all  or  any  part  of  the  manor 
and  other  hereditaments  expressed  to  be  hereby 
appointed  and  released,  free  from  taxes,  and 
without  any  other  deduction  whatsoever,  and  to 
be  paid  in  such  manner  as  to  the  said  A.  B.  shall 
seem  meet;  and  also  to  limit  and  appoint  to  or 
for  the  woman  or  women  respectively,  to  or  for 
whom  the  annual  sum  or  annual  sums,  or  yearly 
rent-charge  or  yearly  rents-charge,  shall  be  so 
appointed  as  aforesaid,  usual  powers  and  remedies 
for  recovering  and  enforcing  payment  thereof 
respectively  by  distress  and  entry  upon,  and  per- 
ception of  the  rents  and  profits  of,  the  heredita- 
ments which  shall  be  so  charged  with  the  said 
annual  sum  or  annual  sums,  yearly  rent-charge 
or  yearly  rents-charge;  and  also  to  limit  and 
appoint  the  hereditaments,  which  shall  be  so 
charged,  to  any  person  or  persons,  for  any  tain 
or  terms  of  years,  with  or  without  impeachment 
of  waste,  upon  such  trusts  for  better  securing  the 
due  payment  of  such  annual  sum  or  annual  sums, 
or  yearly  rent-charge  or  yearly  rents-charge,  as  to 
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the  said  A.  B.  shall  seem  meet ;  but  so,  that  upon   Appendix, 

,       _       _        _  ,  j^         No*  IV.  ft« 

the  death  of  the  woman  or  respective  women,  for 
the  benefit  of  whom  such  term  or  respective  terms 
shaQ  be  so  created,  and  the  payment  of  the  rent- 
charge  or  respective  rents-charge,  and  the  ex- 
penses incurred  by  the  non-payment  thereof 
respectively,  the  term  or  respective  terms,  which 
shall  be  created  for  securing  such  yearly  rent- 
charge  or  respective  rents- charge,  or  so  much  of 
the  same  term  or  respective  terms,  as  shall  not 
be  disposed  of  under  the  trusts  to  be  declared  for 
securing  the  same  yearly  rent-charge  or  respec- 
tive rents-charge,  shall  be  made  to  cease  and 
determine. 


No.  IV.  b. 


No.  IV.  b. 

Proviso  enabling  Tenants /or  Life  in  Remainder  to 
Limit  Bents-charge^  hy  may  qf  Jointure. 

Provided  always,  and  it  is  hereby  agreed  and  Appendix, 
declared  between  and  by  the  said  parties  to  these 
presents,  that  it  shall  and  may  be  lawful  for  each 
of  them  the  said  C.  D.,  E.  F.,  and  G.  R,  either 
before,  or  when,  by  virtue  of  the  limitations  here- 
inbefore contained,  he  shall  be  in  the  possession, 
or  entitled  to  the  receipt  of  the  rents  and  profits 
of  the  hereditaments  expressed  to  be  hereby 
appointed  and  released,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or 
without  power  of  revocation  and  new  appoint- 
ment, to  be  by  him  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or  more  credible 
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Appendiz,   witnesses,  or  by  his  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  (but 
subject,  and  without  prejudice,  to  the  uses  and 
estates  preceding  the  use  or  estate  of  the  per- 
son making  such  appointment,  and  to  the  powers 
relating  to  such  preceding  uses   or   estates,  if 
any  such  uses,  estates,  or  powers  shall  be  ttiea 
subsisting,  or  capable  of  taking  effect,  or  being 
exercised;  and  also  subject,  and  without  preju- 
dice, to  the  uses  or  estates,  if  any,  which  shall  or 
may  be  limited  in  exercise  of  the  same  powers  or 
any  of  them),  to  limit  or  appoint  unto,  or  to  the 
use  of,  or  in  trust  for,  any  woman  or  women,  with 
whom  he  may  intermarry,  for  the  life  or  respec- 
tive livies  of  such  woman  or  women  respectively, 
and  for  her  or  their  jointure  or  respective  join- 
tures, and  in  bar,  or  without  being  in  bar,  of  her 
or  their  dower  or  respective  dowers,  and  either 
before  or  after  marriage,  any  annual  sum  or 
yearly  rent-charge,  or  annual  sums  or  yearly 
rents-charge,  not  exceeding  in  the  whole  for  one 
woman  the  sum  of  £  of  lawful  money  of 

Great  Britain,  to  be  yearly  issuing  out  o^  and 
charged  and  chargeable  upon,  all  or  any  part  of 
the  said  hereditaments  expressed  to  be  hereby 
appointed  and  released,  free  from  taxes,  and  with- 
out any  other  deduction  whatsoever,  and  to  be 
paid  in  such  manner  as  to  him  shall  seem  meet; 
and  also  to  limit  or  appoint  to  or  for  the  woman 
or  respective  women  to  or  for  whom  such  annual 
sum  or  yearly  rent-charge,  annual  sums  or  yearly 
rents-charge,  shall  be  so  appointed,  usual  powers 
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and  remedies  for  recovering  and  compelling  pay-   Appendix, 
ment  thereof  by  distress  and  entry,  and  percep- 
tion of  rents  and  profits ;  and  also  to  limit  and 
appoint  the  same  hereditaments  unto  any  person 
or  persons  for  any  term  or  terms  of  years,  either 
with  or  without  impeachment  of  waste,  upon 
such  trusts,  for  better  securing  the  due  payment 
of  such  annual  sum  or  annual  sums,  or  yearly 
rent-charge  or  yearly  rents-charge,   as  to   the 
person,  for  the  time  being  making  such  appoint- 
ment, shall  seem  meet;  but  so  that,  upon  the 
death  of  the  woman  or  respective  women  for  the 
benefit  of  whom  such  term  or  respective  terms 
shall  be  so  created,  and  the  payment  of  the  rent- 
charge  or  respective  rents-charge,  and  the  ex- 
penses   incurred   by   the  non-payment   thereof 
respectively,  the  term  or  respective  terms,  which 
shall  be  created  for  securing  such  yearly  rent- 
charge  or  respective  rents-charge,  or  so  much  of 
the  said  term  or  respective  terms,  as  shall  not  be 
disposed  of  under  the  trusts  to  be  declared  for 
securing  the  same  yearly  rent-charge  or  respec- 
tive rents-charge,  shall  be  made  to  cease  and 
determine :  but  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  to  these  presents, 
that  if  they  the  said  B.  D.,  E.  R,  and  G.  H.,  or 
any  of  them,  at  any  time  or  times  hereafter, 
before  they  respectively  shall,  by  virtue  of,  or 
under,  the  limitations  hereinbefore  contained,  be 
in  the  actual  possession,  or  receipt  of  the  rents 
and  profits,  of  the  hereditaments  expressed  to  be 
hereby  appointed  and  released,  shall,  in  exercise 
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Appendix,  of  the  powers  hereinbefore  reserved  to  them  re- 
spectively, limit  and  appoint  to,  or  in  trust  for, 
any  woman  or  women  whom  he  or  they  shall  or 
may  marry,  any  annual  sum  or  annual  sums,  or 
yearly  rent-charge  or  yearly  rents-charge,  by  way 
of  jointure  as  aforesaid,  then  and  in  every  such 
case,  no  annual  sum  or  annual  sums,  yearly  rent- 
charge  or  yearly  rents-charge,  which  shall  be  so 
limited  or  appointed  as  aforesaid,  shall  take  effect 
in  possession,  or  charge  the  hereditaments  ex- 
pressed or  intended  to  be  charged  with  the  same 
respectively,  or  be  payable,  unless  and  until  the 
person  limiting  or  appointing  the  same  as  afore- 
said, shall  under,  or  by  virtue  of,  the  limitations 
aforesaid,  or  some  of  them,  become  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of 
the  same  hereditaments,  or  if  he  shall  die  pre- 
viously thereto,  then  unless  and  until  he  would,  in 
consequence  of  the  determination  of  the  uses  or 
estates  preceding  the  use  or  estate  hereby  limited 
to  him,  have  become,  if  living,  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of 
the  same  hereditaments,  at  any  time  during  the 
life  of  his  wife,  to  or  for  whom  such  annual 
sum  or  yearly  rent-charge  shall  be  so  limited  as 
aforesaid. 

Provided  also,  and  it  is  hereby  agreed  and  de- 
clared between  and  by  the  said  parties  to  these 
presents,  that  the  said  hereditaments  shall  not, 
under  or  by  virtue  of  these  presents,  or  the  powers 
hereinbefore  contained,  or  any  of  them,  (and  in- 
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eluding  the  said  yearly  rent-charge  of  £  ,    Appendix, 

No.  Iv*  b. 

provided  for  the  said  I.  K.  as  aforesaid),  be  at  any 
one  time  subject  or  liable  to  the  payment  of  any 
annual  sum  or  annual  sums,  or  yearly  rent-charge 
or  yearly  rents-charge  by  way  of  jointure,  exceed- 
ing in  the  whole  the  annual  sum  of  £  ;  so 
that  i^  by  virtue  or  in  exercise  of  the  aforesaid 
powers  of  jointuring,  or  any  of  them,  the  said 
hereditaments,  or  any  part  or  parts  thereof  would, 
in  case  this  present  proviso  had  not  been  inserted, 
be  charged  with  a  greater  annual  sum  for  join- 
tures in  the  whole  than  the  said  siun  of  £  , 
the  payment  of  the  sum  occasioning  such  excess, 
or  such  part  thereof  as  shall  occasion  the  same, 
shall,  during  the  time  of  such  excess,  be  sus- 
pended. 


No.  V.  a. 


No.  V.  a. 

Proviso  enabling  a  Tenant  for  Life,  in  Possession, 
to  charge  for  Younger  Children's  Portions. 

Pbovided  always,  and  it  is  hereby  a^eed  and  Appendix, 
declared  between  and  by  the  said  parties  hereto, 
that  it  shall  and  may  be  lawful  to  and  for  the  said 
A.  B.,  at  any  time  or  times  during  his  Ufe,  by 
any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  him  sealed  and  de- 
livered in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  any  codicil  or  codicils 
thereto,  (but  subject,  and  without  prejudice,  to 
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Appendix,   the  said  yearly  rent-charge  of  £  and  the 

powers  and  remedies  hereinbefore  limited  for  en- 
forcing payment  thereof,  and  to  the  said  term  of 
ninety-nine  years,  under  the  trusts  aforesaid,  for 
better  securing  the  same  yearly  rent-charge,  and 
also  subject,  and  without  prejudice,  to  any  other 
jointure,  which  may  be  limited  or  created  by  the 
said  A.  B.,  in  exercise  of  the  power  hereinbefore 
reserved  to  him  for  that  purpose),  to  subject  and 
charge  all  or  any  part  of  the  said  hereditaments 
expressed  to  be  hereby  released,  to  and  with  the 
payment  of  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  sum  of  £  of  law- 

ful money  of  Great  Britain,  for  the  portion  or 
portions  of  all,  and  every,  or  any  of  the  children 
of  the  said  A.  B.,  lawfully  begotten  or  to  be  be- 
gotten (other  than,  or  not  being  any  of  them  an 
eldest  or  only  son,  for  the  time  being,  entitled  to 
the  said  hereditaments  expressed  to  be  hereby 
released  for  an  estate  tail  in  possession,  or  in  re- 
mainder expectant  upon  the  decease  of  the  said 
A.  B.),  with  interest  for  the  same  at  any  rate,  not 
exceeding  51.  for  every  100/.  by  the  year,  to  be 
paid  to,  or  shared  and  divided  between  or  amongst 
all,  and  every,  or  any  one  or  more  of  the  children 
of  the  said  A.  B.  (other  than,  or  not  being  any  of 
them  an  eldest  or  only  son  for  the  time  being  ai- 
titled  as  aforesaid),  at  such  age  or  respective  ages, 
days,  or  times,  and  in  such  parts,  shares,  and  pro- 
portions, and  with  such  conditions,  restrictions,  and 
limitations  over  for  the  benefit  of  some  or  one  of  the 
same  children  (other  than,  or  not  being  any  of  them 
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an  eldest  or  only  son  for  the  time  being  entitled  as    Appendix, 
aforesaid),  and  in  snch  manner  as  he  the  said 
A.  B.,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  ivriting,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  be  by  him  sealed 
and  delivered  in  the  presence  of,   and  attested 
by,  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  shall  direct  or  appoint ;  and  that 
for  the  purpose  of  raising  such  portion  or  portions, 
with  interest  for  the  same,  it  shall  and  may  be 
lawful  for  the  said  A.  B.  by  the  same  or  any 
other  deed  or  deeds,  instrument  or  instruments  in 
writing,  so  sealed  and  delivered  and  attested  as 
aforesaid,  or  by  such  his  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereto,  (but 
subject,  and  without  prejudice,  as  hereinbefore  is 
mentioned),  to  limit  or  appoint  all  or  any  part  of 
the  h»editament8,  which  shall  be  so  charged  as 
hereinbefore   is  mentioned,  with  the  appurten- 
ances, to  any  person  or  persons,  for  any  term  or 
terms  of  years,  with  or  without  impeachment  of 
waste,  in  trust,  by  way  of  mortgage,  to  raise  the 
money  so  to  be  charged ;  but  so  that  it  be  declared 
by  the  deed,  will,  or  instrument,  creating  such 
term  or  terms  of  years,  that  when  the  trusts, 
which  shall  be  declared  concerning  the  same  term 
or  terms,  shall  have  been  ftOly  performed  or  satis- 
fied, or  shall  have  become  unnecessary  or  incapa- 
ble of  being  performed,  and  the  costs,  charges,  and 
expenses,  if  any,  of  the  trustee  or  trustees  of  the 
same  term  or  terms  in  and  about  the  execution 
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Appendix,  and  performance  of  the  trusts  thereof,  shall  be 

No.  V.  «.  •    /»     -1       1 

paid  or  satisfied,  the  same  term  or  terms,  or  so 
much  thereof,  as  shall  not  be  disposed  of  under 
the  trusts  thereof,  shall  cease  and  determine. 


No.  V.  b. 

Proviso  enabling  Tenants  for  Life  in  Remainder  to 
charge  fai'  Younger  Child/rerCs  Portions. 

Appendix,       Provided  always,  and    it  is  hereby  furtiieT 

No.  V.  b. 

agreed  and  declared  between  and  by  the  said  par- 
ties to  these  presents,  that  it  shall  and  may  be 
lawful  to  and  for  each  of  them,  the  said  G.  D., 
E.  F.,  and  G.  H.,  either  before  or  when  and  as,  by 
virtue  of  or  under  the  limitations  hereinbefore 
contained,  he  shall  be  in  the  actual  possession  or 
receipt  of  the  rents  and  profits  of  the  said  here^ 
ditaments,  expressed  to  be  hereby  released,  by 
any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  him  sealed  and  de- 
livered in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  oodidls 
thereto,    (but    subject,    and    without  prejudice, 
to  the  uses  and  estates  preceding  the    use  or 
estate  hereby  limited  to  him,  and  to  the  powers 
relating  to  such  preceding  uses  or  estates,  if  any 
such  uses,  estates,  or  powers  shall  be  then  sub- 
sisting or  capable  of  taking  effect  and  being  ex- 
ercised ;  and  also  subject  and  without  prejudice 
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to  the  uses  or  estates  to  be  limited  in  execution  of   Appendix, 

the  same  powers  or  any  of  them,  and  subject 

and  without  prejudice  to  any  jointure  limited  or 

created,  or  which  shall  be  limited  or  created  by 

him  in  exercise  of  the  power  for  that  purpose 

h^inbefore  reserved   to    hun),  to  subject  and 

charge  all  or  any  part  of  the  said  hereditaments 

expressed  to  be  hereby  released,  to  and  with  the 

payment  of  any  sum  or  sums  of  money  for  the 

p(»tion  or  portions  of  the  child  or  children  of  the 

person  making  such  appointment,  other  than,  or 

not  being  any  of  them  an  eldest  or  only  son  for 

the  time  being  entitled  to  the  said  hereditaments 

for  an  estate  in  tail  male  in  possession,  or  in 

remainder  expectant  on  the  decease  of  his  parent, 

not  exceeding  in  the  whole  the  sum  or  sums  of 

money  hereinafter  mentioned,  (that  is  to  say) :  If 

but  one  such  child,  other  than,  or  not  being  an 

eldest  or  only  son,  for  the  time  being,  entitled  as 

aforesaid,  not  exceeding  the  sum  of  £  for 

his  or  her  portion ;  if  two  or  three  such  children, 

and  no   more,  other  than,  or  not  being  any  of 

them  an  eldest  or  only  son,  for  the  time  being, 

entitled  as  aforesaid,  not  exceeding  the  sum  of 

£  for  their  portions;   and  if  more  than 

three  such  children,  other  than,  or  not  being  any 

of  them  an  eldest  or  only  son,  for  the  time  being, 

entitled  as  aforesaid,  not  exceeding  the  sum  of 

£  for  their  portions ;  and  with  interest  for 

the  same  sums  of  money  respectively,  at  any 

rate  not  exceeding  5^.  for  every  100/.  by  the  year ; 

and  such  sum  or  sums  of  money  to  be  paid  to 

VOIi.  I.  II 
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Appendix,   such  cMd,  OF  if  iQore  than  one  such  child^  then 
to  be  paid  to,  shared  and  divided  betwe^i  or 
among,  the  children  respectively  for  whom  the 
same  shall  be  intended  to  be  provided,  at  such  age 
or  respective  ages,  days,  or  times,  and  if  more 
than  one,  in  such  parts,  shares,  and  proportions, 
and  with  such  conditions,  restrictions,  and  limita- 
tions  over  for  the  benefit  of  some  or  one  of  the 
same  children,  as  the  person  making  such  limita- 
tion or  appointment  shall  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or 
without  power  of  revocation  and  new  appoint- 
ment, to  be  by  him  sealed  and  delivered  in  the 
presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,  or  by  his  last  will  and  testa- 
ment  in  vmting,  w  any  codicil  or  codicils  thereto, 
direct  or  appoint;  but  so  nevertheless,  that  if 
there  shall  be  only  one  such  child  of  the  person 
making  such    appointment,  who  shall   lire   to 
attain  a  vested  interest  in  the  sum  or  sums  of 
money  so  to  be  charged  as  aforesaid,  sudi  child 
shall  not  in  any  case,  by  survivorship  or  other- 
wise, have  or  be  entitled  to  more  than  the  sum  of 
£  for  his  or  her  portion ;  and  if  there  shall 

be  two  or  three  such  children,  and  no  more,  who 
shall  live  to  attain  rested  interests  in  the  respec- 
tive portions  so  to  be  chained  as  aforesaid^  such 
two  or  three  children  shall  not  in  any  case,  by 
survivorship  or  otherwise,  have,  or  be  entitled  to 
more  than  the  sum  of  £  for  their  portions : 

and  that  for  the  purpose  of  raising  such  portion 
or  portions  and  interest  for  the  same  respectively. 
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it  shall  and  may  be  lawfitl  to  and  for  the  person    Appendu, 
making  such  appointment  as  lastly  hereinbefore 
is  mentioned,  by  the  same,  or  any  other  deed  or 
deeds,  instrument  or  instruments  in  writing,  so 
sealed,  delivered  and  attested  as  aforesaid,  or  by 
such  his  last  will  and  testament  in  writing,  or 
any  oodidl  or  codicils  thereto,  but  subject  and  with- 
out prejudice  as  aforesaid,  to  limit  or  appoint  all 
or  any  part  of  the  hereditaments  which  shall  be  so 
charged  as  lastly  hereinbefore  is  mentioned,  to 
any  person  or  persons  for  any  term  or  terms  of 
years,  with  or  without  impeachment  of  waste, 
upon  trust,  by  way  of  mortgage,  to  raise  the 
money  so  to  be  chained ;  but  so  that  it  be  de- 
dared  by  the  deed,  will,  or  instrument  creating 
such  term  or  terms  of  years,  that  when  the  trusts 
which  shall  be  declared  concerning  the  same  term 
or  terms  shall  have  be^i  fully  performed  or  satis- 
fied, or  shall  have  become  unnecessary  or  incapa- 
ble of  being  performed,  and  the  costs,  charges, 
and  expenses,  if  any,  of  the  trustee  or  trustees  of 
the  same  term  or  terms  in  and  about  the  execu- 
tion and  performance  of  the  trusits  thereof  shall 
be  paid  or  satisfied,  the  same  term  or  terms,  or  so 
much  thereof  as  shall  not  be  disposed  of  under 
the  trusts  thereof,  shall  cease  and  determine: 
but  it  is  hereby  agreed  and  declared  between  and 
by  the  said  parties  hereto,  that  if  the  said  C.  D., 
£•  R,  and  6.  H.,  or  any  of  them,  at  any  time  or 
times  hereafter,  before  they  shall  respectively  by 
virtue  of,  or  under,  the  limitations  hereinbefore 
contained,  be  in  the  actual  possession  or  receipt 

ii2 
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Appendix,  of  the  rsnts  and  profits  of  the  hereditaments 
expressed  to  be  hereby  released,  shall,  in  exercise 
of  the  powers  hereinbefore  enabling  them  respec- 
tively in  that  behalf,  subject  and  charge  the  said 
hereditaments  or  any  of  them,  or  any  part  thereof, 
with  the  payment  of  any  sum  or  sums  of  money 
for  a  portion  or  portions  as  aforesaid ;  then,  and 
in  every  such  case,  the  sum  or  sums  of  money  so 
expressed  or  intended  to  be  charged  for  a  portion 
or  portions,  shall  not  be  a  lien  or  a  charge  upon 
the  hereditaments  so  expressed,  or  intended  to  be 
charged  with  the  same  respectively,  or  become 
vested  in,  or  payable  to  any  person  or  persons 
whomsoever,  nor  carry  interest,  unless  and  until 
the  person  or  persons  so  charging  the  same  here^ 
ditaments  with  a  portion  or  portions  as  aforesaid, 
or  some  one,  or  more  of  his  or  their  issue  male, 
shall  under,  or  by  virtue  ot,  the  limitations  here- 
inbefore contained,  or  any  of  them,  become  en* 
titled  to  the  actual  possession  or  receipt  of  the 
rents  and  profits  of  the  same  hereditaments,  any 
thing  hereinbefore  contained  to  the  contrary  not- 
withstanding :  provided  always,  nevertheless,  and 
it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  to  these  presents,  that  the  said 
hereditaments  shall  not  under,  or  by  virtue  o^ 
the    powers   hereinbefore  contained,  or  any  of 
them,  be  at  any  one  time  subject  or  liable  to  the 
payment  of  any  sum  or  sums  of  money  exceeding 
the  principal  sum  of  £  in  the  whole,  for  the 

portions  of  daughters  or  younger  sons  as  aforesaid. 
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Provided  always,  and  it  is  hereby  declared  and    Appendix, 
agreed,  by  and  between  the  said  parties  to  these  powcrof 
presents,  that  it  shall  and  may  be  lawful  to  and  "^^^^l,^^^ 
for  the  said  B.  B.  and  C.  C.  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor ;  and  they 
and  he  are  hereby  authorised  and  empowered,  at 
any  time  or  times  hereafter,  at  the  request  and 
by  the  direction  of  the  said  E.  E.  and  I.  T.  during 
their  joint  lives,  and  after  the  decease  of  either  of 
them,  then  at  the  request  and  by  the  direction  of 
Bim  or  her  surviving,  during  his  or  her  life  (such 
request  and  direction  to  be  testified  by  sonie 
writing  or  writings  sealed  and  delivered  by  the 
said  E.  E.  and  I.  T.  or  the  survivor  of  them,  and 
to  be  attested  by  two  or  more  credible  witnesses), 
to  make  sale,  alien,  and  dispose  of,  or  to  convey 
in  exchange  for,  or  in  lieu  of,  other  messuages, 
lands,  or  hereditaments,  to  be  situate  somewhere 
in  England  or  Wales,  all  or  any  part  of  the  here- 
ditaments hereby  granted  and  released,  or  in- 
tended so  to  be,  with  the  appurtenances,  and  the 
inheritance  thereof  in  fee-simple,  to  any  person 
or  persons  whomsoever,  either  together  or  in  par- 
cels, for  such  price  or  prices  in  money,  or  for  such 
equivalent  or  recompense  in  messuages,  lands,  or 
hereditaments,  as  to  them  the  said  B.  B.  and  C.  C, 
or  the  survivor  of  them,  or  his  heirs,  shall  seem 
reajsonable ;  and  that  for  the  intents  and  purposes 
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aforesaid,  or  any  of  them,  it  shall  and  may  be 
lawful  to  and  for  the  said  B.  B.  and  C.  C,  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor, 
at  such  request,  and  with  such   direction,  and 
so  testified  as  aforesaid,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  them  the  said  B.  B. 
and  C.  C,  or  the  survivor  of  them,  or  his  hdrs^ 
sealed  aud  delivered  in  the  presence  o£  and  at- 
tested by,  two  or  more  credible  witnesses^  to  re- 
voke, determine,  and  make  void  all  and  every  the 
uses,  estates,  trusts,  limitations,  powers,  provisoes^ 
and  agreements,  hereinbefore  limited,  expressed, 
declared,  and  contained,  of  and  concerning  the 
hereditaments  so  to  be  sold  or  exchanged,  or  any 
part  thereof;  and  by  the  same,  or  any  other  deed 
or  deeds,  writing  or  writings,  to  be  by  him  or 
them  sealed  and  delivered,  and  attested  as  afore- 
said, to  limit  and  appoint,  direct  and  declare,  such 
use  or  uses,  estate  or  estates,  trust  or  trusts^  of 
the  hereditaments,  the  uses  whereof  shall  be  oo 
revoked,  which  it  shall  be  thought  necessary  or 
expedient  to  limit,  declare,  or  appoint,  in  order  to 
effect  such  sale,  exchange,  or  disposition  as  afore- 
said ;  and  that  upon  any  such  exchange  as  afore- 
said, it  shall  and  may  be  lawful  for  the  said  B.  B. 
and  G.  C,  or  the  survivor  of  them,  or  his  heirs, 
to  receive  or  take  any  sum  or  sums  of  money  by 
way  of  equality  of  exchange ;  and  also  upon  pay- 
ment of  any  money  to  arise  by  such  sale  of  the 
said  hereditaments,  or  any  part  thereof  or  any 
money  to  be  received  or  taken  for,  or  by  way 
of,  equality  of  exchange,  it  shall  and  may  be 
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lawful  to  and  for  the  said  B.  B.  and  C.  C,  or    Appendix. 
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the  survivor  of  them,  or  his  heirs,  to  give  and  Pow«rof 
sign  receipts  for  the  money,  for  vrhich  the  same  J^^io^Jig. 
shall  be  so  sold,  or  so  to  be  paid  for  equality  of 
exchange ;  which  receipts  shall  be  sufficient  dis- 
charges to  the  person  or  persons  paying  the  same 
respectively,  for-  the  money  for  vrhich  the  same 
shall  be  so  given,  or  for  so  much  thereof  as  in 
such  receipts  shall  be  respectively  acknowledged 
or  expressed  to  be  received ;  and  that  the  person 
or  persons  paying  the   same  respectively,  and 
taking  such  receipt  or  receipts  for  the  same  as 
aforesaid,  shall  not  afterwards  be  obliged  to  see  to 
the  application,  or  be  in  any  wise  answerable  or 
accountable  for  any  loss,  misapplication,  or  non- 
application  of  such  money,  or  any  part  thereof^. 
Provided  nevertheless,  and  it  is  hereby  also  de* 
dared  and  agreed,  by  and  between  the  said  parties 
hereto,  that  when  all  or  any  part  or  parcel  of 
the  said  hereditaments,  hereby  made  saleable  as 
aforesaid,  shall  be  sold  in  punsuance  of  these  pre* 
sentB  for  a  valuable  consideration  in  money,  and 

'  It  is  usual  to  introduce  a  clause  in  this  place  declaring,  that 
upon  sale  or  exchange,  the  estates  so  sold,  or  exchanged,  shall  be 
discharged  of  the  uses  of  the  settlement;  and  that  the  releasees 
shall  thenceforth  stand  seised  to  the  use  of  the  purchaser*  But 
this  clause  seems  to  be  altogether  useless :  for  the  appointment 
under  the  power  must  necessarily  discharge  the  estates  of  the 
former  uses.  Besides,  as  the  uses  under  the  appointment  may  be 
limited,  80  as  to  provide  for  a  variety  of  circumstances,  there  is 
an  impropriety  in  declaring,  that  the  releasees  in  the  original 
settlement  shall  stand  seised  to  the  use  of  the  purchaser,  or  the 
person  to  whom  the  estate  shall  be  conveyed,  and  his  heirs. 
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also  when  any  sum  or  sums  of  money  shall  be 
received  for  equality  of  exchange  in  pursuance  of 
the  power  hereinbefore  containedt  then  they  the 
said  B.  B.  and  C.  C,  or  the  survivor  of  them,  or 
his  heirs,  shall  with  all  convenient  speed  (with  the 
consent  of  the  said  E.  £.  and  I.T.  during  theu*  jomt 
lives,  or  of  the  survivor  of  them  during  his  or  her 
life,  to  be  testified  by  writing  under  their,  his,  or  h^ 
hands  or  hand,  and  after  the  decease  of  such  sur- 
vivor, then  with  the  consent  in  writing  of  the 
person  or  persons  who  would,  under  or  by  virtue 
of  the  limitations  hereinbefore  contained  or  to  be 
contained  or  referred  to  in  the  settlement  or  con- 
veyance hereinafter  directed,  or  any  of  them,  be 
for  the  time  being  in  the  actual  possession,  or 
entitled  to  the  receipt  of  the  rents,  and  profits  of 
the  hereditaments  to  be  purchased  as  hereinafter 
is  mentioned  or  directed,  in  case  the  same  were 
then  actually  purchased,  if  such  person  or  persons 
be  of  full  age,  but  if  not,  then  with  the  consent  in 
writing  of  the  guardian  or  guardians,  for  the  time 
being,  of  such  person  or  persons  respectively)  lay 
out  ^  and  invest  all  and  every  the  sum  and  sums 


'  Sometimes  the  following  fonn  is  adopted  in  lieu  of  that  here 
stated — **  lay  out  and  invest  the  moneys  to  arise  by  such  sale  or 
sales,  and  to  be  received  for  equality  of  exchange,  in  the  pur- 
chase of  a  clear  and  indefeasible  estate  of  inheritance  in  fee- 
simple,  or  of  lands  of  a  leasehold  or  copyhold  tenure  oonvenient 
to  be  held  therewith,  or  with  any  of  the  hereditaments  hereinbe- 
fore expressed  to  be  hereby  granted  and  released  (such  leasehold 
hereditaments  being  held  for  an  unexpired  term  of  not  less  than 
sixty  years) ;  and  moreover  that  the  said  B.  B.  and  C.  C,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
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of  money,  which  shall  arise  by  such  sale  or  sales.    Appendix, 
and  be  paid  for  equality  of  exchange  as  aforesaid,  p^^^  of 
in  the  purchase  of  other  messuages,  lands,  or  '^^^ 
hereditaments  in  possession,  to  be  situate,  being, 
or  arismg  somewhere  in  England  or  Wales,  of  a 
dear  and  indefeasible  estate  of  inheritance  in  fee- 
simple  (whereof  any  part,  not  exceeding  one* 
fourth  part  in  any  one  purchase,  may,  if  the  par- 
ties interested  shall  think   fit,  be  copyhold  of 
inheritance) ;  and  as  well  the  hereditaments  so  to 
be  purchased,  as  all  and  every  the  hereditaments 
so  to  be  received  in  exchange  as  aforesaid,  shall 

such  sarvivor,  do  and  shall  setde  and  assure,  or  cause  to  be 
settled  and  assured,  as  well  the  messuages,  lands,  tenements,  and 
hereditaments  so  to  be  purchased,  as  the  messuages,  lands,  tene- 
ments, and  hereditaments,  so  to  be  received  in  exchange  as  here- 
inbefore is  mentioned,  to  such  and  the  same  uses,  upon  and  for 
such  and  the  same  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to,  such  and  the  same  powers,  provisoes,  declarations, 
and  agreements,  as  are  in  and  by  these  presents  limited,  expressed, 
declared,  and  contained  of  and  concerning  the  premises,  which 
shall  be  so  sold  or  exchanged,  or  as  near  thereto  as  the  nature  or 
quality  of  the  lands  so  to  be  purchased,  and  the  deaths  of  par- 
ties, and  other  circumstances,  will  permit ;  yet  so  that  if  any  of 
the  said  hereditaments  so  to  be  purchased  shall  be  held  by  lease 
or  leases  for  years,  the  same  leasehold  hereditaments  shall  not 
vest  absolutely  in  any  son  of  the  said  E.  E.  on  the  body  of  the 
said  F.  F.  to  be  begotten,  who  shall  take  an  estate  in  tail  by 
purchase  of  and  in  the  said  freehold  hereditaments,  unless  such 
son  shall  attain  the  age  of  twenty-one  years,  or  shall  die  under 
that  age,  leaving  issue  of  his  body  living  at  his  decease,  or  bom 
io  due  time  after ;  but  nevertheless  the  son  so  for  the  time  being 
entitled  as  aforesaid  shall,  after  the  death  of  the  said  £.  £.,  and 
during  such  suspense  of  absolute  vesting  as  aforesaid,  be  entitled 
to  the  rents,  issues,  and  profits  of  the  same  leasehold  heredita- 
ments for  his  own  use  and  benefit,  subject  as  aforesaid." 
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Power  of     assured  to,  for,  and  upon,  such  uses,  trusts,  intents, 
^^i^^.  ^^d  purposes,  and  with,  under  and  subject  to  such 
powers,  provisoes,  conditions,  and  agreements,  as 
are  in  and  by  these  presents  limited,  expressed, 
declared,  and  contained,  of  and  concerning  the 
hereditaments  in  lieu  of  which,  the  hareditaments 
so  to  be  purchased,  or  received  in  exchange,  shall 
be  substituted,  or  as  near  thereto  as  the  deaths  of 
parties,  and  other  contingencies,  or  the  drciun- 
stances  of  the  case,  will  then  permit.    Provided 
always,  and  it  is  hereby  further  declared  and 
agreed  by  and  between  the  said  parties  to  these 
presents,  that  in  the  mean  time  and  until  the 
money  to  arise  by  such  sale  or  sales,  or  to  be 
received  for  equality  of  exchange  as  aforesaid, 
shall  be  laid  out  and  invested  in  a  purchase  or 
purchases  in  the  manner  hereinbefore  mentioned, 
it  shall  and  may  be  lawful  to  and  for  the  said 
B.  B.  and  C.  C,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  by  and  with  the  consent 
and  approbation  of  the  said  E.  E.  and  I.  T.,  or 
of  the  survivor  of  them,  to  be  testified  as  last 
mentioned,  and  from  and  after  the  decease  of 
such  survivor,  then  by  and  of  the  proper  autho- 
rity of  the  said  trustees  or  trustee  for  the  time 
being,  from  time  to  time  to  place  out  and  invest 
such  sum  or  sums  of  money  in  the  public  stocks 
or  funds  of  Great  Britain,  or  at  interest  upon 
government   or   real    securities  in  England  or 
Wales ;  and  from  time  to  time,  vnth  such  consent 
and  approbation,  and  so  testified  as  aforesaid,  or 


Appendixy  No.  VI.  491 

of  their  or  his  own  proper  authority,  843  the  case   Animiduc, 
shall  happen,  to  alter,  vary»  sell,  transfer,  and  p^^^  ^^' 
dispose  of  such  stocks,  funds,  or  securities,  and  JJlJcbSi^g. 
lay  out  and  invest  the  money  arising  by  such 
alteration,  sale,  transfer,  or  disposition  again,  upon 
new  or  other  stocks  or  funds,  or  at  interest  upon 
govemm^it  or  real  securities  of  the  like  nature, 
as  often  as  they  shall  think  proper;  and  the 
interest,  dividends,  and  annual  proceeds  arising 
from  sudh  stocks,  funds,  or  securities,  shall  from 
time  to  time  go  and  be  paid  to  such  person  or 
persons,  and  be  applied  to  such  uses,  intents  and 
purposes,  and  in  such  manner  as  the  rents  and 
profits   of    the  hereditaments,  to  be  purchased 
therewith,  would  go  and  be  payable  or  applicable, 
in  case  such  purchase  or  purchases  were  actually 
made. 


No,  vn. 

Seepages  187  to  199,  where  the  case,  upon  which  the 
fcXlomng  opinion  wa8  given,  is  stated. 

Wk  have  considered  this  case  with  the  opinions   Appendix, 
which  have  been  given  thereon. 

We  think,  that  the  power  of  sale  and  exchange 
was  not  destroyed  by  the  recoveries  suffered  in 
1811, 

It  is  unnecessary  to  consider  the  distinction 
whidi  has  been  taken  between  powers  collateral 
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^ppcndix,   or  in  gross,  and  powers  simply  collateral ;  as  the 

ground  upon  which  Mr.  thinks,  that  the 

recovery  destroys  the  power,  viz.  "  that  the  power 
is  a  contingent  use,  which  is  collateral  to  the 
estate  tail,  and  if  exercised  would  over-reach  it," 
would  equally  apply  to  powers  of  both  descrip- 
tions.   We  know  of  no  authority  for  this  position. 
The  rule,  as  established  by  the  cases,  we  conceive 
to  be,  that  a  recovery  by  tenant  in  tail  destroys 
conditional  limitations^  which  would   determine 
the  estate  tail  before  a  failure  of  issue,  as  well  as 
remainders  expectant  upon  the  natural  deter- 
mination of  the  estate.    But  we  think,  that  the 
power  of  sale  and  exchange  is  not  in  the  nature 
of  a  conditional  limitation,  or  a  contingent  use 
defeating  or  determining  an  estate  tail.     The 
execution  of  the  power,  is  the  limitation  of  a  use 
under,  and  by  the  effect  of,  the  instrument,  by 
which  the  power  was  reserved,  and  within  the 
compass  of  an  estate  prior  to  the  estate  tail,  in 
substitution  of  aU  the  uses  of  the  settlement.    It 
is  in  the  nature  of  a  condition,  that  runs  with  the 
land,  and  not  a  collateral  condition  or  limitation 
taking  effect,  when  the  event  happens,  upon  which 
the  estate  tail  is  made  to  determine.    The  execu- 
tion of  the  power,  although  it  over-reaches  the 
estate  tail,  cannot  be  said  to  determine  it ;  inas- 
much, as  the  uses  created  are  prior  in  limitation 
to  the  commencement  of  the  estate  tail ;  and  we 
think,  that,  in  order  for  the  recovery  to  bar,  it  is 
necessary,  that  the  use,  to  arise  under  the  power, 
should  operate,  strictly  speaking,  as  a  remainder 


Appendix,  No.  VIL  4»8 

upon  the  particular  estate.    It  is  impossible  to    Appendix, 

_  ,  No.  VIL 

contend,  that  all  contingent  uses  over-reaching  an 
estate  tail  are  barable  by  a  recovery;  as  many 
cases  will  suggest  themselves,  where  the  contrary 
is  obvious ;  such  as  contingent  remainders  to  the 
imbom  children  of  a  prior  tenant  for  life.    The 
distinction,  which  we  have  noticed,  between  a 
condition,  and  what  is  commonly  termed  a  con- 
ditional limitation,  is  commented  upon  in  some 
MS.  observations  of  the  late  Mr.  Sergeant  Hill,  in 
the  margin  of  the  case  of  Page  v.  Hayward  in  the 
second  volume  of  his  Salkeld's  Reports ;  and  they 
are  so  applicable  to  the  present  question,  and 
appear  to  us  so  well  founded,  that  we  annex  a 
copy  of  them  to  our  opinion. 

The  distinction  in  the  case  of  Page  v.  Hayward, 
is  also  adverted  to  in  Mr.  Sugden's  Treatise  on 
Powers,  p.  78,  second  edition,  where  it  is  suggested, 
that  the  estates  created  imder  the  power  may  be 
considered  a  charge  upon  the  estate  tail ;  which 
seems  another  expression  for  the  construction  we 
have  adopted. 

Mr.  Sugden  then  states  several  cases,  in  which, 
under  a  contrary  construction,  every  purpose  of 
the  power  might  be  defeated ;  and  many  others 
might  be  added. 

If  we  are  mistaken  in  considering  it  dear,  that 
the  pow^er  is  not  destroyed  by  the  recovery,  there 
can  be    no  doubt,  that  a  very  great  number  of 
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Appendii,  titles  will  be  open  to  the  objection ;  as  the  doc- 

No.  VIL  , 

tnne,  that  powers  annexed  to  the  estate  of  a  tenant 
for  life  maybe  kept  alive  by  his  reserving  a  rever- 
sion,  in  conveying  to  the  tenant  to  the  pradpe, 
was  an  established  one  in  the  time  of  Mr.  Booth, 
and  it  has  since  been  acted  upon  by  the  most 
eminent  conveyancers.  We  believe  we  migbt 
say,  that  the  practice  has  been  universal. 

We  have  seen  MS.  precedents  of  drafts  settled 
by  Mr.  Booth,  of  the  deedd  executed  for  barring 
an  entail  of  estates,  in  which  the  Marchioness  G., 
then  the  wife  of  the  Earl  of  H.,  was  tenant  for  life, 
with  remainder  to  her  first  and  other  sons  succes- 
sively in  tail,  with  remainder  to  her  first  and  other 
daughters  successively  in  tail ;  and  for  resettling 
the  estate  on  the  marriage  of  Lady  Annabelk  G., 
the  eldest  daughter  of  the  Earl  of  H.,  by  the  niar- 
chioness,  the  deed  making  the  tenant  to  the  pne- 
cipe,  contains  the  following  recital:  **  And  whereas 
there  is  not  any  issue  male  of  the  said  J.,  Mar- 
chioness 6.,  and  therefore  the  said  P.,  Earl  of  H.« 
J.,  Marchioness  G.,  and  the  said  Lady  Annabells 
G.,  who  has  attained  her  age  of  twenty-one  years 
as  hereinbefore  is  mentioned,  are  desirous  of  suf- 
fering common  recoveries  of  the  said  manors,  &c 
and  of  barring  the  estate  tail,  so  vested  in  the 
said  Lady  Annabella  G.,  and  all  the  remaindefs 
over,  and  the  reversion  and  remainder  in  fee, 
which  was  so  limited  to  the  right  heirs  of  the 
said  Henry,  late  Duke  of  K. ;  but  without  pre- 
judicing or  disturbing^  any  of  the  precedent  uses, 
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estates^  or  charges  in  and  by  the  said  indenture  of   Appendix, 
the  26th  June  1736,  and  the  said  will,  &c.  or  any 
of  them,  expressly  or  by  reference,  limited,  created, 
or  declared,  prior  to  or  before  the  said  remamder 
or  limitation,  to  the  first  daughter  of  the  body  of 
the  said  J.,  Marchioness  6.,  by  the  said  P.,  Earl 
of  H.,  begotten,  or  prior  to  or  before  the  said  re- 
mamder or  limitation  to  the  said  Lady  Annabella 
Cr.,  and  the  heirs  of  her  body  lawfully  issuing, 
and  without  prejudicing  or  disturbhig  any  of  the 
powers  or  privileges  to  the  said  precedent  uses  or 
estates  annexed  or  belonging ;  all  which  precedent 
uses,  estates,  powers,  and  privileges,  are  intended 
to  be  corroborated  and  confirmed  by  the  conunon 
recoveries  so  intended  to  be  suflFered.**    And  by 
the  operative  part  of  the  deed,  **  in  order  to  bar, 
&C.  all  estates  tail,  &c.,  but  without  prejudicing 
or  disturbing  the  said  uses,  estates,  and  charges, 
prior,  &c.,  or  any  of  the  powers  or  privileges  to 
the  precedent  uses  or  estates,  or  any  of  them, 
annexed  or  belonging,  and  to  the  intent  that  the 
said  manors,  &c.,  but  subject  and  without  prejudice 
to  the  uses,  powers,  &c.  (using  the  same  words  as 
before),  may  be  limited  to  the  uses,  &c.  after  men- 
tioned ;"  the  earl  and  marchioness,  and  Lady  A., 
join  in  conveying  by  lease  and  release  to  the 
tenant  to  the  prsecipe,  during  the  joint  lives  of 
himself  and  the  marchioness;  and  the  recovery 
ia  directed  to  enure, — ''  in  the  first  place,  for  cor- 
roborating, strengthening,  and  confirming  the  said 
uses,  estates,  &c.  precedent  to,  or  before,  the 
limitation  to  the  first  daughter  of  the  body  of  the 
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Appendix,   said  marcluoness,  and  the  heirs  of  her  body  issu- 
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mg,  and  for  corroborating,  strengthening  and  con- 
firming the  several  powers  and  privileges  to  the 
same  precedent  uses,  estates,  &c  belonging  or 
annexed ;  and  after  the  determination  of  the  said 
several  precedent  uses,  &c.,  and  subject  to  the 
said  preceding  uses,  &c.,  to  such  uses  as  the  said 
earl  and  marchioness  and  Lady  Annabella  should 
appomt,  and  in  default  of  appointment  to  the 
uses  therein  mentioned." 

By  a  deed  of  appointment  executed  after  the 
recovery  was  suffered,  the  estates  were  resettled, 
pursuant  to  articles  on  the  marriage  of  Lady 
Annabella  with  Lord  P.      By    this  deed,  after 
reciting  the  deed   to  make  the  tenant  to  the 
praecipe,  and  the  marriage  articles,  the  earl  and 
marchioness,  and  Lady  Annabella,  then  Lady  R, 
''  in  exercise  of  their  power,  appoint  that  all  the 
said  manors,  &c.  shall,  from  and  after  the  decease 
of  the  said  marchioness,  and  after  failure  of  issue 
male  of  her  body  (but  nevertheless,  without  pre- 
judicing or  disturbing  any  of  the  powers  or  ffi- 
vileges  to  the  said  precedent  uses  or  estates  an- 
nexed belonging)  remain  and  continue  to  the  uses 
therein  mentioned." 

We  have  given  a  full  statement  of  the  above 
precedents,  on  account  of  the  great  authority  of 
Mr.  Booth  on  all  questions  in  conveyancing ;  and 
we  must  observe,  that  the  principles  on  which 
these  deeds  were  grounded,  seem  to  have  been 
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adopted  as  a  kind  of  text  law  by  modem  writers.    Appendix, 
Hey  are  stated  and  commented  upon    by  Mr. 
Botler,  in  his  notes  to  Co.  Littleton,  203,  b.    He 
observes,  "  This  continues  the  old  reversion  in  the 
grantor  or  bargainor,  and  preserves  the  powers 
relating  to  his  original  estate."    Mr.  Cruise,  in  his 
Digest,  vol.  iv.  p.  335,  gives  the  same  precept  as 
to  the  mode  of  suffering  recoveries,  "  in  order  to 
preserve  the  powers  of  the  tenant  for  life,  by 
leaving  the  reversion  in  him.**    Mr.  Preston  also, 
in  his  Treatise  on  Conveyiancing,  1,  108,  recom- 
mends that  the  conveyance  to  the  tenant  to  the 
pnecipe  should  be  confined  to  the  joint  lives  of 
the  party  and  tenant,  so  as  to  leave  a  reversion  in 
the  owner  of  the  particular  estate.    "  This  mode 
of  limitation,'*   he  says,  **  will  not  only  guard 
against  the  merger  of  the  estate  of  freehold,  but 
will,  in  the  most  ^ectucU  manner,  guard  against 
the  destruction  of  all  powers,  &c.,  since  they  will 
remain  annexed  to  the  reversion."    The  practice 
is  also  noticed  by  Mr.  Sugden,  in  his  Treatise  on 
Powers,  p.  55,  second  edition :   "  So  where  he  (the 
tenant  for  life)  joins  in  a  conmion  recovery,  the 
universal  pnuikie  is,  to  convey  only  during  the 
joint  lives  of  himself  and  the  tenant  to  the  prae- 
cipe :  and  it  is  also  customary  in  these  cases  to 
insert  an  express  declaration,  that  the  conveyance 
shall  not  affect,  but,  on  the  contrary,  be  subser- 
vient to,  the  power.**    And,  after  noticing  that 
these  precautions  apply  to  powers  in  gross,  as 
well  as  to  powers  appendant,  he  adds,   "  And,  as 

VOL.  I.  K  K 
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Appendix,  the  grantee  takes  the  estate  subject  to  the  power, 
no  fraud  is  committed  on  him ;  and  the  power, 
therefore,  may,  it  should  seem,  be  executed  in  the 
same  manner  as  if  the  donee  had  not  parted  with 
any  portion  of  his  estate." 

We  refer  to  Mr.  Booth  and  the  writers  we  have 
named,  in  order  to  show,  what  infinite  daoger 
would  happen  to  titles,  if  the  doctrine  and  prac- 
tice so  sanctioned  should  now  be  considered  eno- 
neous,  and  that  it  is  not  on  slight  grounds  that  it 
ought  to  be  impugned.  We  are  not  aware  of  any 
recent  decision,  which  has  altered  the  law  on  the 
subject ;  and  we  must  say,  that  we  entertain  no 
doubt  on  the  point 

We  are  also  of  opinion,  that  the  doed  of  re- 
settlement did  not  operate  as  an  extinguishment 
of  the  power. 

The  principal  objection  is»  that  the  trustees  are 
made  to  convey  the  l^gal  estate  vested  in  tbem. 
In  answer  to  this,  it  is  to  be  observed,  that  the 
conveyance  was  by  lease  and  release*  and  that 
the  use  was  re-limited  to  the  trustees  for  the  same 
estate ;  so  that  they  were  in  of  the  old  use ;  and 
consequently  the  power  could  not  be  affected  by 
their  conveyance.  We  consider  this  so  dear,  as 
not  to  require  an  authority.  Yet  we  cannot  for- 
bear observing,  that  Mr.  Sugden,  in  his  Treatise 
on  Powers,  p.  59,  has  suggested  a  similar  mode  of 
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i^moYing  an  objection,  which  it  appears  had  been  Appendhr^ 
made  to  a  title  before  him.  His  words  are,  ""But 
in  order  to  obviate  all  difficulty,  it  was  recom- 
mended that  A.  should  appoint  the  estate  to  her- 
self for  lijfe.  She  would  then  be  in  of  her  old 
nse,  and  might  well  execute  h^  power.  It  would 
be  the  mere  case  of  a  conveyance  of  the  life 
estate,  by  an  innocent  conveyance  to  the  releasee, 
to  the  use  of  herself  for  life.  The  use  she  would 
take  under  the  conveyance,  would,  in  no  respect, 
be  different  from  the  use  which  was  before  vested 
in  her,  and  the  express  limitation  of  the  use  would 
not  render  it  a  new  one." 

■ 

If  this  were  otherwise,  still  we  think,  that  the 
power  was  not  extinguished,  on  the  principle, 
that  although  appendant,  with  refirarence  to  the 
estate  of  the  trustees,  it  is  in  gross  or  collateral 
80  fkr  as  concerns  the  other  uses  of  the  settle* 
ment  The  case  of  Slater  ^.  Edwards,  in  Hardress, 
is  a  direct  authority,  that  notwithstanding  an 

alienation  of  the  whole  estate  of  the  donee  of  the 

• 

power,  by  an  innocent  conveyance,  the  power 
may  be  exercised,  so  as  to  over-reach  estates,  as 
to  which  it  is  collateral,  although  it  wiU  have  no 
effect  to  the  extent  of  the  estate  conveyed  by  the 
donee.  In  the  cases  where  an  alienation  by  the 
donee  of  the  power  of  his  whole  estate  by  an 
innocent  conveyance,  has  been  held  to  destroy 
or  extinguish  the  power,  the  nature  of  the  power, 
or  of  the  interest  conveyed,  has  been  such,  as  to 
render  it  impossible  that  the  power  should  after- 
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Appendix,  wards  be  exercised  without  defeating  the  parties' 
own  conveyance ;  as  a  power  for  tenant  for  life 
to  grant  leases  in  possession,  where  no  leases 
could  be  granted,  without  their  commencmg 
during  the  life  of  the  donee;  or  a  limitation  to 
such  uses  as  A.  shall  appoint,  and,  in  de&ult  of 
appointment,  to  A.  and  his  heirs^  where  the  whole 
fee  passes  by  the  conveyance. 

It  does  not  appear  to  us  that  any  inferaice 
arises  from  the  insertion  in  the  settlement  of  a 
new  power  of  sale  and  exchange,  that  the  old 
one  was  intended  to  be  abandoned.  The  new 
power  may  have  been  intended  to  operate,  when- 
ever, by  the  determination  of  the  preceding 
estates^  under  the  original  settlement  or  other- 
wise, there  should  be  no  necessity  to  resort  to  the 
old  power.  But  we  do  not  consider  it  necessary 
to  reason  upon  inference  of  intention,  in  a  case 
where  express  words  are  used,  denoting  that  the 
uses  created  by  the  new  settlement,  are  to  be 
subject  to  the  powers  in  the  original  settlement, 
and  where  the  objects  proposed  could  not  other- 
wise be  effected.  With  respect  to  the  objection, 
that  according  to  the  construction  contended  for, 
the  conveyance  was  to  be  subject  to  the  very 
estates,  which  were  to  be  conveyed  by  it;  it  is 
sufficient  to  say,  that  as  to  these  estates  no  con* 
veyance  was  intended,  the  assurance  being  meant 
only  by  way  of  corroboration,  as  the  deed  ex- 
presses. 
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We  recommend  that  the  pomts  at  issue  should   Aptwmiu, 
be  tried  in  an  action  for  the  deposit. 

{Signed,)        F.  W.  Sanders. 

Lewis  Duval. 

Lincoln's  Inn, 

lUh  April,  1816. 

MS.  note  of  Mr.  Sergeant  Hill,  on  the  case  of 
Page  V.  Hayward. 

''  It  is  contrary  to  every  principle  of  law  and 
justice,  that  a  recovery  suffered  by  tenant  in  tail 
should  discharge  the  estate  tail  of  any  condition, 
or  conditional  limitation,  to  which  the  estate  tail, 
was  subject ;  but  it  is  clear,  that  if  there  be  a 
tenant  in  tail,  with  remainder  over  on  a  contin- 
gency, a  recovery  by  tenant  in  tail  will  bar  the 
contingent  remainder;  but  the  recoveror  comes 
in  under  the  tenant  in  tail,  and  subject  to  all 
diarges  to  which  the  estate  tail  was  subject;  and 
there  is  no  colour  for  the  opinion  of  Hale,  as 
reported  in  1  Mod.  Ill,  that  a  recovery  by  tenant 
in  tail  will  destroy  any  condition  to  which  the 
estate  tail  was  subject.  Yet  that  mistake  is 
followed  here  by  Holt,  and  in  the  2nd  of  Atk.  691, 
by  Lord  Hardwicke.  What  is  said  in  1  Mod.  Ill, 
that  a  recovery  by  tenant  in  tail  shall  bar  colla- 
teral conditions  though  annexed  to  the  estate 
tail,  as  they  are  in  the  cases  there  put,  was  extra- 
judicial; for,  as  observed  1  Mod.  110,  the  ques- 
tion there  arose  about  a  charge  subsequent 
to  the    estate  tail ;    and   Lord   Hale's   opinioq 
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Appandix,  in  page  111  is  oontrary  to  his    reasoning  in 

No.  VII.  V/v/vA 

page  109  \ 

'^N.B.  Since  the  above  was  written,  it  seems 
clear  on  JurOier  considerdtion^,  that  where  an 
estate  is  devised  to  one  in  fee-simple^i  npon  con- 
dition, and  in  case  the  condition  be  not  per- 
formed, then  to  another;  thi%  if  within  due 
bounds,  will  be  good  as  an  executory  devise,  and 
therefore  not  barable  by  recovery;  because  no 
exiecutory  devise  can  be  barred  by  xeooveiy  (at 
least  not  unless  the  person  to  whom  the  execu- 
tory devise  is  made  is  vouched  in  the  recaveiy); 
yet^  if  in  such  case,  the  first  devise  be  not  afe^ 
nmple^  but  a  fee^aU,  then  the  devise  over  will 
operate,  not  by  way  of  executory  devise,  but  as  a 
contingent  remainder ;  and  consequently  a  reco- 
very suffered  by  tenant  in  tail  b^ore  the  con- 
dition, or  contingency,  happens  on  whidi  the 
remainder  is  to  take  effect,  must  extinguish  it, 
because  a  remainder  cannot,  though  an  executoiy 
devise  may,  and  always  does»  subsist  without  a 
particular  estate  to  support  it ;  but  where  lands 
are  devised  in  tail  on  condition,  and  if  the  condi* 
tion  be  broken,  then  to  B. ;  this»  though  called  a 
condition,  is  by  reason  of  the  devise  over  a 
limitation,  or,  as  it  is  frequentiy  called,  a  condi* 
tional  limitation,  and  the  devise  over  being  limited 

*  [Earl  of  Scarborough  v.  Doe  dem.  Savile,  S  AdoL  &  £)- 
897.] 

*  These  words  are  interlined  in  the  Sergeants  own  hand,  sod 
probably  were  added  some  time  after  the  note  waa  writtea. 
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after  a  particular  estate  (viz.)  an  estate  tail  wliich    ^p^^ f  * 

M9»  VJ.I« 

is  capable  of  supporting  it,  as  a  contingent  re* 
mainder,  it  therefore  operates  as  a  contingent 
remainder,  and  therefore  a  recovery  suffered 
(before  breach  of  condition)  by  the  tenant  in  tail, 
must  destroy  the  contingent  remainder  by  de- 
stroying the  particular  estate,  which  supported  it 
before  the  contingency  happened ;  that  is,  before 
the  remainder  vested ;  for  it  is  a  dear  rule,  that 
every  remamder  must  vest  during  the  particular 
estate,  or  eo  instants  that  it  determines,  or  other- 
wise it  can  never  vest  at  all.** 


No.  VIIL 
Power  to  appoint  New  Trtistees. 

When    new  trustees  are  appointed  under  a   Appendix, 

power  in  the  place  of  deceased  or  retiring  trustees, 

with  the  single  view  of  exercising  powers  of  sale, 

exchange,  or  partition,  there  can  be  no  doubt, 

that  by  the  mere  effect  of  the  appointment,  the 

new  trustees  may  be  qualified  to  exercise  such 

powers.      But  it  is  usual  in  aU  settlements  to 

provide  upon  each  nomination,  that  eveiy  legal 

Interest  or  estate  vested  in  the  deceased  or  retiring 

trustees,  should  be  conveyed  in  such  manner, 

that  it  may  vest  in  the  newly  appointed  trustees : 

for  in  the  generality  of  settlements  terms  of  years 

are  created,  and  estates  are  vested  in  trustees  to 

preserve  contingent  remainders,  or  estates  for  other 

purposes  may  be  vested  in  the  trustees,  who  are 
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Appenaix.   to  excrcise  the  powers  of  sale,  exchange,  or  parti- 
tion, which  it  would  be  proper  to  have  vested  in 
the  new  trustees.    Powers  therefore,  of  fhis  kind, 
provide,  that  when,  and  so  often,  as  any  new 
trustee  or  trustees  shall  be  nominated  and  i^ 
pointed  under  the  power,  all  the  trust  estate  and 
premises,  the  trustee  or  trustees  of  which  shall 
die,  desire  to  be  discharged,  or  refuse  or  become 
incapable  to  act,  shall  be  thereupon  conveyed, 
transferred,  and  assured  in  such  manner,  tiiat 
the  same  shall  be  effectually  vested  in  the  newly 
appointed  trustees  to,  for,  and  upon,  the  same 
uses,  trusts,  and  purposes,  and  under  the  same 
powers  as  were  before  limited  by  the  settlement ; 
and  hence  where  the  deceased  or  retiring  trustees, 
to  whom  powers  of  exchange,  sale,  or  partition 
have  been  reserved,  are  also  releasees,  or  grantees 
to  uses,  it  has  been  argued,  although  I  think 
erroneously,  that  to  enable  the  newly  appointed 
trustees  to  exercise  powers  of  sale,  exchange*  or 
partition,  two  circumstances  are  necessary ;  first, 
that  the  new  trustees  should  be  duly  appointed ; 
and  secondly,  that  the  trust  estates  should    be 
conveyed  to  them  and  their  heirs  to  the  uses  of 
the  settlement,  so  as  to  give  them  a  seisin  to  osea. 
In  order  to  obviate  the  force  of  this  argument,  if 
it  has  any,  the  provisions  noticed  in  the  folio^ving' 
form  of  a  power  may  be  adopted : 

Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  in  case  the  trustees  in  and  by  these 
presents  nominated  and  appointed,  or  any    of 
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them,  or  any  succeedinff*  or  other  trustees  or    Appendix. 

'  •'  °  No.  VIII. 

trustee  of  said  trust  estate  and  premises,  to  be 
nominated  as   hereinafter  mentioned,  or  their, 
or  any  of  their  heirs,  executors,  or  administrators, 
shall  happen  to  die,  or  be  desirous  to  be  dis- 
charged of  and  from,  or  refuse  or  become  inca- 
pable to  act  in,  the  trusts  or  powers  hereinbefore 
expressed,  declared,  and  contained,  before  the 
same  trusts  and  powers  shall  have  been  fully 
performed,  exercised,  or  satisfied,  then  and  so 
often  as  the  same  shall  happen,  it  shall  and  may 
be  lawful  for  the  said  A.  B.  and  C.  D.  during  their 
joint  lives,  and  after  the  decease  of  either  of  them, 
to  and  for  the  survivor  of  them,  during  his  or  her 
life,  and  after  the  decea&e  of  such  survivor,  then 
to  and  for  the  surviving,  or  continuing,  or  other 
trustee  er  trustees  of  the  premises,  the  trustee  or 
trustees  of  which  shall  so  die,  desire  to  be  dis- 
charged, or  refuse,  or  become  incapable  to  act  as 
aforesaid,  by  any  deed  or  writing  under  their,  his, 
or  her  hands  and  seals,  or  hand  and  seal,  to 
nominate,    substitute,    and    appoint    any   other 
person  or  persons  to  be  a  trustee  or  trustees  in 
the  place  and  stead  of  such  trustees  or  trustee  so 
dying,  desiring  to  be  discharged,  or  revising,  or 
becoming  incapable  to  act  as  aforesaid ;  and  that 
when  and  so  often  as  any  such  new  trustees  or 
trustee  shall  be  nominated  and  appointed  as  afore- 
said, all  the  said  trust  estate  and  premises,  the 
trustee  or  trustees  whereof  shall  so  die,  desire  to 
be  discharged,  or  refiise,  or  become  incapable  to 
act  as  aforesaid,  shall  be  thereupon  with  all  con- 
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Appendix,  venient  speed  conveyed,  transferred,  assigned,  aad 
assured  respectively  (according  to  the  nature  and 
tenure  thereof)  in  such  sort  and  manner,  and  so 
that  the  same  shall  and  may  be  legally  and  effec- 
tually vested  in  the  newly  appointed  trustee  or 
trustees  jointly  with  sudbi  of  the  former  tmstees, 
as  shall  be  willing  and  capable  to  act ;  or  incase 
there  shall  be  no  continuing  former  trustee,  then 
in  such  newly  appointed  trustee  or  trustees  only ; 
to,  for,  and  upon  the  uses,  trust^s,  intents,  and 
purposes  hereinbefore  limited,  expressed,  declared, 
and  contained  of  and  concerning  the  same ;  and 
tiuU  the  new  trustee  or  trustees,  who  shall  be  ap- 
pointed in  the  room  or  stead  qf  the  said  E.  P.  and 
G.  H.,  or  either  qf  them  as  qforesaid,  either  alone 
or  jointly  nnth  suchqflhem  the  sAidE.  P.  and  G.H. 
as  shall  continue  to  act,  shall  and  may,  either  h^are 
or  after  any  such  conveyance  or  assurance  as  afore- 
said, exercise  all  or  any  qf  the  powers  or  au^rities 
hereinb^ore  reserved  or  gi'oen  to  the  said  E.  P.  and 
G.  H.,  and  the  survivor  of  them,  and  the  heirs  (f 
su>ch  survivor  as  cforesaid  ^ ;  and  that  every  such 

'  Instead  of  the  words  in  italics,  the  following  clause  may  be 
inserted : — 

And  that  to  enable  any  such  new  trustee  or  trustees  to  exer- 
cise any  of  the  powers  aforesaid,  relating  to  the  estates  herein- 
before limited  in  strict  settlement,  it  shall  not  be  necessary  to 
invest  him  or  them  with  such  seisin  or  possibility  of  seisin  to  uses 
of  and  in  such  estates,  or  any  of  them,  as  may,  or  shall  at  any 
time,  be  vested,  or  have  been  vested,  in  the  trustee  or  trustees, 
in  whose  room  such  new  trustee  or  trustees  shall  be  appointed 
as  aforesaid. 

Or,  in  lieu  of  the  above,  the  following  fonn  may  be  adopted : — 

And  that  in  order  that  such  hereditaments  may  be  l^aliy  aod 
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new  traatee  shall  and  may  in  all  things,  and  in    Appondix, 

No.  VIII. 

all  respects,  act  and  assist  in  the  management, 
carrfing  on,  and  executing  of  the  trusts,  to  which 
he  shall  be  so  appointed,  as  fully  and  eifectually, 
and  with  the  same  power  and  powers,  authority 
and  authorities,  as  if  such  new  trustee  had  been 
originally,  by  these  presents,  nominated  and 
appointed,  and  as  the  said  trustees  of  the  same 

effectuaUy  conveyed  to,  and  vested  in,  such  new  trustee  or 
trostees  jointly  with   such   former  trustees  or   trustee,   or  in 
such  new  trustees  or  trustee  only  as  occasion  shall  require,  it 
ahall  be  lawful  for  the  person  or  persons  nominating,  substituting, 
or  appointing  such  new  trustee  or  trustees,  under,  and  by  virtue 
di  the  power  and  authority  hereinbefore  for  that  purpose  con- 
tained, by  any  deed    or  deeds,  instrument  or  instruments    in 
vriting,  to  be  by  him  or  them  sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  the  uses,  trusts,  powers,  and 
agreements,  in  and  by  these  presents  limited,  created,  declared, 
and  expressed,  of  and  concerning  the  hereditaments  hereinbefore 
hmited  or  intended  to  be  limited  in  strict  settlement,  or  any  of 
ikkem^  or  any  part  thereof]^  and  by  the  same  or  any  other  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  by  him  or 
them   sealed,    delivered,   and   attested   as    aforesaid,   to    limit, 
declare,  direct,  or  appoint,  any  other  use  or  uses,  estate  or 
estates,  trust  or  trusts,  of  or  concerning  the  hereditaments,  or 
any  of  them,  or  any  part  or  parts  thereof,  which  it  shall  be 
thought    necessary  or  expedient  to  limit,   declare,  direct,   or 
appoint,  for  the  purpose  of  conveying  or  vesting  the  same  pre- 
mises to  or  in  such  new  trustee  or  trustees  jointly  or  solely  as 
occasion  may  require. 

If  the  latter  form  be  adopted,  two  instruments  will  be  neces- 
sary to  exercise  the  power;  first,  a  deed  appointing  the  new 
trustee,  and  revoking  the  uses  of  the  settlement,  and  appointing 
the  settled  estate  to  A.  B.  and  his  heirs,  to  the  intent,  that  he 
should  reconvey  the  same  to  the  old  and  new  trustees,  and  their 
heirs,  to  the  subsisting  uses  of  the  settlement;  and  secondly,  a 
reconveyance  accordingly  by  A.  B. 
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ApiNiDdiz,  trust  estate  and  premises  named  in  these  pre- 
No. vra.         ^  ,^,  ,  ,,  ,        ,  .  , 

sents  are»  or  would  be,  enabled  to  do,  or  might, 

or  could  have  done»  under,  or  by  virtue  of  the 
same,  or  an j  clause,  power,  or  proviso  herein- 
before contained  or  implied ;  or  otherwise,  as  if 
such  original  trustees  had  been  then  living  and 
continuing  to  act  under,  or  in  execution  of  the 
trusts,  powers,  and  authorities  reposed  in,  or 
reserved  to,  them  in  and  by  these  presents. 
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FEOFFMENT. 


(1.)  I  MAY  describe  a  feoffment  to  be  a  conveyance  nefinidonof 

feoffmeiit. 

of  corporeal  hereditaments  from  one  person  to 
another,  by  delivery  of  the  possession  upon,  or 
within  view  of,  the  hereditaments  so  conveyed. 

The  ceremony  used  in  such  act  of  delivery  is 
called  livery  qf  seisin. 

(2.)  As  feoflf!ments  are  the  most  simple,  so  they  ^be  wti. 
are  the  most  ancient  species  of  conveyance.  The  feoff'"wt«- 
original  method  of  acquiring  property  in  lands 
was  by  occupancy ;  and  the  first  mode  of  trans- 
ferring it  from  one  man  to  another  was  by  the 
public  and  solemn  delivery  of  the  possession. 
Sir  Edward  Coke  has  observed  \  that  when  the 
Idnsmen  of  Elimelech  gave  unto  Boas  the  parcel 
of  land,  that  was  Eiimelech's,  he  took  off  his  shoe» 
and  gave  it  unto  Boas  in  the  name  of  seisin  of 
the  land  (after  the  manner  of  Israel),  in  the  pre- 
sence, and  with  the  testimony,  of  many  witnesses; 


'  Co.  Litt  49,  b. 
VOL.   II.  B 


2  Feoffment. 

The  anti-     and  that  when  Ephron  enfeoffed  Abraham  of  the 

quity  of 

feoflbienu.    field  of  Machpelo,  he  said  to  him,  Agrum  trado 
tibi,  &c. ;  I  deliver  this  field  to  thee. 


This  mode  of  conveyance,  by  actual  delivery  of 
the  land,  derives  its  present  name  of  feoffment 
from  the  introduction  of  the  feudal  system  in 
England ;  for  it  is  the  donatio  feudi  according  to 
its  acceptation  with  us  \  At  what  period,  how- 
ever, whether  before  or  after  the  Norman  Con- 
quest,  we  are  to  date  the  establishment  of  the 
feudal  tenures  in  this  country,  has  been  a  point 
so  much  disputed,  that  it  is  impossible  to  form 
a  decided  opinion  upon  it  without  differing  from 
some  of  the  most  respectable  authorities '. 


intrmiQcUoD      (8.)  Thc  couveyanco  by  feoflftnent  was  intro- 
charter  of     duccd  luto  tMs  couutry,  when  men  were  scarcely 

feoflFmoDt. 

acquainted  with  the  use  of  letters ;  it  was  neces- 
sary, therefore,  that  it  should  be  on  or  near  to 

»  Co.  Litt.  9,  a. 

'  It  b  worthy  of  notice,  that  the  term  feoduniy  or  feof^  was  net 
always  applied  to  lands.  Thus,  in  a  convention  made  betweeo 
Henry  the  First,  and  Robert  Earl  of  Flanders,  dated  at  Dover 
the  16th  of  the  calendfl  of  June  1101,  wherein  the  earl  engages 
to  assist  Henry,  ad  tenendum  ei  defendendum  re^inum  AngH^ 
contra  omnes  homines,  qui  vivere  et  mori  possint^  the  King  of 
England,  on  his  part,  engages  to  pay  the  earl  unoqueque  atm» 
400  marcas  argenti  in  feodo.  Vide  Acta  Regia,  8,  hi  aotiSi 
However,  when  we  speak  of  e^feoffinen^  we  mqst  underrtand  the 
word  as  applying  to  a  conveyance  of  lande  only.  For  Britoo 
on  this  head  tells  us,  that  *'  Don  est  un  nosme  general,  plus  qoe 
u^eeiijet^finenti  car  Dan  est  general  a  toutes  elioses  moeblef^  el 
nient  moebles,  et  feoffment  est  riens  farsque  de  soiL"  Wing- 
Brit  Ca.  34. 


FeoffiiMWt.  3 

the  land,  in  order  that  the  tenants  of  the  manor,  introduetioB 
who  in  those  days  determined  in  the  lord's  conrt  charter  of 
all  controversies   relating   to   such  translation, 
might  be  witnesses  to  the  livery.    After  the  Con- 
quest, charters  of  feoffinent  began  to  be  in  use ; 
at  first,  however,  they  were  drawn  up  in  no  regu- 
lar form ;  nor  was  th^re  any  uniformity  in  the  style 
till  the  reign  of  Edward  I.    Still  the  charter  of 
feofRment  was  by  no  means  a  necessary  part  of 
the  conveyance  ^ ;  though  we  may  conclude,  that 
men  found  by  experience,  that  it  was  the  most 
sure  way  to  authenticate  and  secure  the  titles  to 
their  property.    At  all  times,  a  livery  of  seisin, 
made  in  pursuance  of  a  charter,  was  less  liable  to 
disputes  concerning  its  validity,  than  that  made 
on  a  conveyance  without  a  deed.    The  conveyance 
of  feoffnient  in  wriling  served,  as  Bracton  ob- 
serves ^  ad  perpetuam  memoriam^  propter  hrevmn 
hommwn  vitam^  et  utfacUiua  prdbari  possit  donatio. 
The  legislature  has,  however,  rendered  a  charter 
of  feoffinent  aa  necessary  as  the  livery  of  seism. 
For  by  the  Statute  of  Frauds^  there  can  be  no 
conveyance  of  lands  or  hereditaments,  for  more 
than  three  years,  without  writing. 

(4.)  To  every  feoffinent,  whether  made  to  create  of  the  two 
an  estate  in  fee-simple,  fee-tail,  or  for  life,  livery  iiTei7of 
of  seisin  is  indispensably  necessary  ^ ;  and  it  pro- 

^  2  Bac  Ab.  488.     *  Bract  lib.  2,  fbl.  33,  b.     '  29  Car.  2,  c.  3. 

'  Shep.  T.  206.  [But  it  is  a  rule  of  law,  that  where  a  deed 
of  feoffment  has  been  followed  by  possession,  a  jury  ought  to  pre- 
siune  the  livery  of  seisin  to  bare  been  duly  made.  2  Bac.  Abr.  S4S.^ 

b2 


Miun. 


seiMo. 


4  Feoffment. 

Of  the  iwo  perly  denotes  the  willingness  of  the  feoffor  to  part 
livery  of  with,  and  of  the  feoffee  to  receive  the  estate,  of 
which  the  feoffment  is  made  ®.  This  liveiy  of  seisin 
is  divided  into  livery  in  deedj  and  livery  within 
vieWy  or  in  law. 


LiYery  id  (4.)  1.  Livcry  in  deed  is  performed  by  the  feof- 

for's coming  upon  the  land,  and  delivering  to  the 
feoffee  a  clod,  branch,  or  turf,  there  growing, 
''  In  name  of  seisin  of  all  the  lands  and  tene- 
ments contained  in  this  deed  ^  :"*  or  liveiy  in  deed 
may  be  given  by  the  feoffor's  delivering  the  charter 
upon  the  land,  in  the  name  of  livery  of  seisin  of 
all  the  lands  comprised  in  the  deed  ^ ;  or  by  words 
only,  without  any  act  of  delivery,  as  if  the  feoflfor, 
being  upon  the  land,  says  to  the  feoffee,  *'  Enter 
you  into  this  land,  and  take  seisin  of  it  in  the 
name  of  all  the  land  contained  in  this  deed  V 
But  in  all  cases,  where  the  delivery  of  the  charts 
is  to  serve  as  livery  of  seisin,  it  is  necessary  tiiat 
the  charter  should  be  delivered  in  the  name  (/ 
seisin^  &c.  &a ;  for  otherwise  it  will  serve  as  a 
delivery  to  perfect  the  deed^  and  not  as  litery  (f 

•  West's  Symb.  Part  1,  8.251.  [It  is,  in  fact,  by  the  Uvery^ 
whicb  is  the  essential  part  of  the  conveyance,  that  the  land 
passes,  and  not  by  the  deed  of  feoffment,  which  is  a  mere  record 
of  the  livery.  And  it  is  this  circumstance  which  gave  rise  to 
the  practice  of  introducing  into  all  deeds  of  conveyance,  wttrda 
referring  to  the  conveyance  itself  as  an  antecedent  act,  (as  tbat 
the  grantor  hath  granted,  &c.)] 

*  2  Black.  Com.  815.     [Co.  Litt.  48,  a.] 
>  9  Co.  138,  a.     2  Roll.  Ab.  7,  pi.  10. 

'  6  Co.  26,  b.  9  Co.  187,  b.  Sed  contra,  Cro.  Jac.  80,  pL  2. 
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seisin '.  If  the  livery  of  seisin  be  of  a  house,  the  Livery  in 
feoffor  must  take  the  ring,  or  latch  of  the  door 
(the  house  being  quite  empty  %  and  deliver  it  in 
the  form  above-mentioned ;  and  then  the  feoffee 
must  enter  alone,  shut  the  door,  then  open  it,  and 
let  in  the  others  ^. 

In  all  cases  of  livery  of  seisin  by  deed,  a  man  u^try  by 
may  either  give  or  receive  it  by  attorney  •.  The  ■***™^' 
power  to  give  or  receive  the  livery  must  be  by 
deedy  in  order  that  it  may  appear  whether  it  be 
pursuant  to  the  authority '.  If  the  feoffinent  be 
by  deed  potty  the  letter  of  attorney  may  be  con- 
tained in  it ;  but  not  so  if  it  be  by  deed  indefOed; 
unless  the  attorney  be  a  party  to  such  indenture  ^ 
The  power  of  attorney  must  be  executed  both  in 
the  lifetime  of  the  feoffor  and  the  feoffee  ^  It  is 
said,  that  when  the  king  made  a  feofftaient,  he  used 

»  Co.  Litt.  48,  a. 

^  [But  the  fact  of  a  person  happening  to  be  in  the  house,  who 
is  not  one  of  the  household  of,  or  placed  there  to  represent,  a  party 
haying  right,  will  not  prevent  the  effect  of  the  livery.  Doe  dem. 
Reed  v.  Taylor,  5  Barn.  &  Adol.  575.] 

*  2  Black.  815. 

•  Co.  Litt  52,  b.     2  HoU.  Ab.  8. 
'  2  RolL  Ab.  8,  pi.  4,  5. 

'  Co.  Litt.  52,  b.  Sed  contra,  Cro.  Eliz.  905.  2  Roll.  Ab.  8, 
pL  12.  Shep.  T.  217.  Qlt  is  not  now  considered  necessary  that 
where  a  feoffment,  by  deed  indented,  contains  a  power  of  attorney 
to  deliver  seisin,  the  attorney  should  be  a  party  to  the  deed.  In 
the  case  of  Doe  dem.  Maddock  v.  Lynes,  3  Bam.  &  Cress.  388, 
no  exception  was  taken  to  a  feoffment  by  indenture,  on  the 
ground  that  the  attorney  to  deliver  seisin  was  not  a  party  to 
it,  though  the  validity  of  the  feoffment  was  disputed  on  other 
grounds.  3  *  Co.  Litt.  52,  b. 


6  FeoffmenU. 

uwerj  by     to  isBUB  hls  "WTit  to  empoweT  hifi  sheriff,  or  othtf 
*  ''"'''^'      person,  to  deliver  seisin :  in  time  other  great  men 

did  the  same ;  and  this  circnmstanoe  gave  rise  to 

powers  of  attorney  ^ 


in  view. 


if^nr^with.      (4.)  2.  The  livery  m^in  view,  or  in  law,  is  made 
when  the  feoffor  is  not  actually  upon  the  land  or 
in  the  house,  but  bdng  in  sight  of  it,  says  to  the 
feoffee  ^  ''  I  give  you  yonder  house,  enter  and 
take  possession ;"  or  by  delivering  a  charter  of 
feoffinent  within  view,  says,  ^*  I  will,  that  you 
have  the  lands  that  you  see  there,  which  axe  com- 
prised in  this  deed,  according  to  the  purport  of 
it^"    There  is  this  inconvenience  attending  the 
above  mode  of  delivery,  that  no  freehold  can  he 
vested  before  an  actual  entry  made  by  the  feoffee^ 
Therefore,  in  case  of  the  death  either  of  feoffor  or 
feoffee  before  entry,  the  livery  is  void.    It  may 
possibly  happen,  that  the  feoffee  is  prevented  from 
making  an  actual  entry  by  bodily  fear ;  yet  still 
he  may  make  his  claim^  as  near  to  the  land  as  he 
dares  to  venture,  which  will  be  sufficient  to  vest 
the  possession  in  him,  and  render  the  livery  com- 
plete *.  It  must  be  observed,  that  no  livery  within 
view  can  be  made  by  attorney  \ 

^  fitttl.  note  1.  Co.  Litt.  27 1>  b.  See  further  as  to  liy^7  hj 
attorney,  Co.  Litt  53,  b.  noto  2.  Com.  Dig.  Feof.  B.  9  Ba* 
Ab.  Feof.  E.  *  PoUexf.  47.    2  Bao.  Ab.  486. 

'  2  Roll.  Ab.  7,  pi.  2. 

'  Co.  Litt.  266,  b.    Shep.  Touch.  217. 

'  2  Roll.  Ab.  a,  (J.)    Co.  Litt  48,  b. 

*  Co.  Litt  52,  b.  Shep.  T.  217 ;  and  sp,  it  should  seem,  as  to 
receiving  livery.     See  Co.  Litt  49,  b. 
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(6.)  If  a  feofiftnent  be  made  of  lands  in  several  uitrj  of 
towns  in  one  county,  and  seisin  be  given  of  parcel  in  diffennt 
of  the  lands  in  one  town,  in  the  name  of  the  fn'd^i^t 
lands  in  that  and  in  the  other  towns,  all  these  '''*""*•* 
lands  of  the  feoffor  will  pass  ^.    But  if  a  feoff- 
ment be  made  of  lands  in  different  counties,  livery 
in  deed  must  be  made  in  each  of  the  counties  ® : 
yet  Uvery  within  view  [i.  e.  one  livery]  may  be 
made  of  lands  lying  in  different  coimties  ^    So 
too  if  livery  in  deed  be  made  in  ihB  name  of  the 
whole  of  a  manor,  which  extends  to  two  counties, 
livery  in  one  county  is  sufficient  *. 

(6.)  The  ceremony  of  livery  was  first  instituted,  The  uyeiy 
that  the  pares  of  the  county  might,  upon  any  Tn^^i^^ 
dispute  concerning  the  freehold,  be  able  to  judge  ^mln^ 
in  whom  the  right  was^    Hence,  no  estate  of  *'»-^«'«''^- 
freehold  can  be  made  to  commence  in  future  by 
feofi&nent  and  livery  immediately  given  thereon  *. 
But  on   the  creation  of   a  freehold  remainder, 
where  there  is  a  preceding  estate  for  years,  as  a 
term  for  three  years  to  A,,  remainder  in  fee  to  B., 
if  livery  of  seisin,  which  must  be  in  deed,  be  made 
to  the  tenant  for  years,  the  freehold  is  imme- 
diately created,  and  vested  in  B.  during  A.'s  term*. 
For  this  is  an  estate,  though  to  be  ei\|oyed  in 

Litt.s.418.     2RoU.Ab.  II. 

2  Roll.  Ab.  11,  pL  2.     Perk.  9. 227. 

Co.  Litt  48,  b.     2  Bao.  Ab.  486. 

Perk.  8.  227. 

2  Bac.  Ab.  486. 

Co,  Liu.  217,  a.     5  Co«  95.     2  Veot  204. 

Litt  8.60.    2  Black.  166.     Co.  Litt.  49,  b. 
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ThcHrcry  futuro»  yct  commeiicing  in  presentL    But  there 

cannotcrMte  ^  %  %  •  •«  a*«* 

an  etute  of  would  DC  DO  notonetv  OF  evideiioe,  if  after  livery 

freehold  to  •/  '  */ 

commence    made  the  freehold  still  remained  in  the  feoffor  * ; 

tn  future.  ^  ^Y^QYB  B.  feoffinent  is  made  to  B.  in  fee,  his 
estate  to  conmience  seven  years  from  that  timep 
or  after  the  feoffor's  death.  In  such  case  the 
investiture  would  rather  create,  than  prevent, 
uncertainty  ^ 

If  a  livery  be  made  to  a  lessee  for  years,  re- 
mainder to  the  right  heirs  of  B.,  this  liveiy  is 
void ;  because  nemo  est  hceres  viventis  ^  and  be* 
cause  it  is  a  rule,  that  no  contingent  remaind^ 
can  be  supported  without  a  preceding  estate  of 
freehold.  But  if  A.  lease  to  B.  for  years,  on  oon- 
dition,  that  if  B.  pay  him  a  certain  sum  on  such 
a  day,  then  B.  shall  have  the  fee-simple ;  upon 
livery  of  seisin  to  B.  the  fi'eehold  passes  to  him 
conditionally  ^.    But  if  B.  had  an  estate  for  tifef 

*  2  Roll.  Ab.  7,  pL  a     Cro.  £1.  344. 

'  [But  a  future,  or  springing  use,  may  be  limited  to  arise  od  & 
present  feoffment,  with  livery  of  seisin.  As  if  a  feo£fment  were 
made  to  the  use  of  B.  after  the  feoffor  s  death,  the  limitatioD  of 
the  future  use  would  be  good ;  and  the  use  would,  in  the  mesn 
time,  result  to  the  feoffor.  Sir  Edward  Clere*s  case,  6  Rep.  IS.  1b 
this  case,  however,  a  present  freehold  passes  to  the  feoflbr  to  uses 
by  the  livery,  although  the  use  limited  on  his  seisia  is  future.] 

^  Co.  Litt.217,  a. 

*  Litt.  8.  850,  [The  only  reason  why,  in  this  case,  the  in- 
heritance passes  immediately  to  B.,  and  does  not  await  the  pe^ 
formance  of  the  condition,  is,  that  the  livery  must  have  a  present 
estate  of  freehold  to  work  upon ;  and,  therefore,  where  it  is  not 
necessary  to  resort  to  the  conditional  estate  to  find  an  operatioD 
for  the  livery,  (as  in  the  next  case  put  in  the  text,)  or  where  no 
livery  of  seisin  at  all  is  necessary,  (as  where  the  king  makes  such 
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with  a  like  condition,  the  livery  would  not  have  The  livery 
carried  the  inheritance,  till  the  perfonnance  of  tn  mute  of 

,,  ,..•        o  freehold  to 

tbe  condition  *.  onmmence 

infuiuro, 

(7.)  As  the  design  of  livery  was  to  denote  the  or  wytrj  of 

change  of  possession,  it  must  follow,  that  the  poJi^on  ^ 

possession,  which  is  delivered,  should  be  vacant*.  *  *****' 

Therefore,  it  is  generally  true,  that  every  feoffor 

should  have  actual  possession^:   and  where  a 

man  has  let  his  lands  out  on  lease,  or  has  them 

extended  on  a  statute-merchant,  &c.  he  cannot, 

whilst    the  lessee  or  conuzee   is  in  possession, 

make  a  valid  feoffinent,  and  livery  of  them'. 

But  this  must  be  understood  where  the  lessee  or 

tenant  is  averse  to  such  feofiftnent  and  livery ;  for 

where  he  consents,  it  is  clearly  good^;  and  if 

there  be  several  tenants,  there  must  be  as  many 

liveries  ^     But  in  speaking  of  tenants  of  the 

lands,  tenants  at  will  and  at  sufferance  are  not 

included ;  for  their  consent  is  by  no  means  neces- 

a  lease  with  such  a  condition  as  above,)  or  where  such  a  lease 
with  such  a  condition  is  made  of  an  advowson,  or  of  anything 
else  which  lies  in  grant,  the  inheritance  does  not  pass  till  the  per- 
formance of  the  condition.] 

*  Co.  Litt.  217,  b. 

*  f  See  Doe  dem.  Reed  v.  Taylor,  5  Bam.  &  Adol.  575.] 

*  Co.  Litt  48,  b.  2  Roll.  Ab.  8,  4.  Dy.  33,  a.  b.  Cro. 
£1.  822. 

'  See  the  abore  cases,  and  2  Co.  81,  b. 

*  Co.  Ltitt  48,  b.  Dy.  2^^  a.  b.  Concerning  an  implied  con- 
sent, see  2  RoH.  Ab.  5.  The  consent  of  the  leasee  will  not 
operate  as  a  surrender  or  forfeiture  of  his  lease.  Moor,  11, 
pi.  41,  42.     20  Vin.  127,  F.     Dy.  83,  a. 

*  T>j.  18,  a.  b.  pi.  106.     2  Bhu;k.  Com.  316. 
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ofUmyof  saiy^    Though  the  feoflbr's  lands  are  out  upon 

Iftodt  10  the 

poiieuioD  of  lease,  yet  if  he  can  obtain  a  clear  and  actual  poB- 
*  ^"***  '  session  (though  the  lessee  dissent),  the  livery  is 
valid ;  and  it  is  inunaterial  whether  such  posses- 
sion be  gained  by  the  lessee's  own  absence  ^  or  by 
the  ouster  of  him  by  the  feoffor  ^  Yet  in  caseaof 
ouster,  and  absence  of  the  lessee,  the  possession 
of  any  part  of  the  lands  by  his  wife,  children  or 
servants,  has  been  deemed  sufficient  to  avoid  tbe 
livery  ^*  And  as  the  servant  is  supposed  to  act 
for  the  benefit  of  his  master,  even  his  permisaon 
will  not  make  good  the  livery  S  though  indeed 
the  subsequent  consent  of  the  masttt  will  ^.  But 
the  cattle  of  the  lessee  continuing  upon  the  land 
will  not  affect  the  operation  of  the  livery '. 

How  the  (8.)  A  charter  of  feofi&nent  was  found  partica- 
Ji^i'tSb^  larly  useful  in  pointing  out  tbe  certainly  of  the 
Irthl^df^  limitation  of  the  estate  intended  to  be  conveyed 
of  feoffment.  |jy  ^^  feoffmcut  aud  livery :  for  parol  limitations, 

at  the  time  the  livery  was  made,  must  ever  have 
been  liable  to  objections  and  disputes.  Yet  it 
was  said,  that  the  livery  would  alter  and  correct 
the  limitation  made  in  the  charter  of  feoflfnient 

'  2  Roll.  Ab.  4.  Dy.  18,  b.  (^The  feoffment  operates  as  a 
determination  of  the  tenancy  at  wiU.  See  Ball  o.  Cullimore, 
2  Cro.  Mee.  &  Roa.  120.] 

^  Dy.  868,  a.     2  Roll  4,  pU  11. 

•  Moor,  91,  pL  226. 

*  Co.  Litt.  48,  b.  2  RoIL  Ab.  4,  5.  Bro.  Feof.  66.  [Doe 
dem.  Reed  v.  Taylor,  5  Bam*  &  AdoL  575.3 

*  2  RoU.  Ab.  5.  >  Ibid. 

•  Co.  Litt  48,  b. 
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Thus,  if  the  charts  had  been  made  in  fee,  and  How  th« 

.  liTcry  can 

the  feoffor  had  deliyered  seisin  for  life,  the  feoffee  conract  the 
could  have  held  but  for  life  ^.  But  at  the  same  in°tiie  d^ 
tune,  as  the  livery  was  endorsed,  it  prevented  any 
uncertainty.  However,  if  in  that  case  the  livery 
had  been  made  for  life,  semndum  formam  charUe^ 
the  feoffee  would  nevertheless  have  had  the  fee ; 
because  the  livery  then  had  a  reference  to  the 
deed,  which  limited  the  estate  in  fee  ^. 

These  remarks,  it  is  hoped,  will  afford  a  suf- 
ficient knowledge  of  the  general  rules  relating  to 
Uvery  of  seisin.  According  to  the  present  disuse 
of  the  conveyance  by  feoffment,  there  are  very 
few  other  cases  to  be  found  on  the  subject  of  any 
real  consequence.  They,  however,  who  wish  to 
search  more  minutely  into  this  learning,  are  re- 
ferred to  the  authors  cited  below  ^ 

(9-)  Though  the  conveyance  by  feofiftnent  is  now  J^'^/^"; 
very  seldom  resorted  to,  it  is  by  no  means  an  obso*  fooffn^* «« 

■  "  particular 

lete  conveyance.    In  some  cases  it  operates  as  <»^* 
strongly  as  the  conveyances  by  fine  and  recovery : 
in  others  more  forcibly :  and  the  operation  of  it 
in  those  particular  instances  will  be  the  subject  of 
our  inqniries '. 

•  Co.  Litt  222,  b.  •  Co.  Litt  48,  a.    222,  b. 

*  Yin.  Ab.  Feoff.  2.  Ba.  Ab.  Peoff.  2  RoU.  Ab.  Feoff.  Com. 
Dig.  Feoff.  West,  Symb.  pi.  1,  a.  285  to  264.  Sb^.  T»  199  to 
217. 

'  [It  seems  that  a  feoffment  may  operate  by  way  of  estoppel, 
at  aU  events  so  as  to  bind  the  future  estate  of  the  feoffor  during 
his  own  Ufe.    Litt  667.    Co.  Litt  266,  b.     8  T.  R.  870.] 
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Aa  to  um         (9.)  1   It  has  the  effect  of  bairing  or  destroying 

dflttnictiop  ,  . 

of  conuogeut  Contingent  remainders  depending  upon  particular 
remain  en.    ^^^^^^^    rpj^  qualitj  is  annoxed  to  a  fine  and 


recovery,  but  not  to  a  bargain  and  sale,  lease  and 
release,  or  grant  \  In  Archer's  case  ^,  where  lands 
were  devised  to  A.  for  life,  and  to  the  next  heir 
male  of  A.  and  the  heirs  male  of  the  body  of 
such  next  heir  male,  (which  limitation  was  deemed 
a  contingent  remainder  to  the  son  of  A.),  it  was 
determined,  that  the  feoffment  of  A.  destroyed 
the  contmgent  remainder  to  his  next  hdr  male. 
So  if  there  be  tenant  for  life,  remainder  to  the 
right  heirs  of  J.  S.,  and  the  tenant  for  life  make  a 
feoffinent  during  the  life  of  J.  S. ;  the  particolax 
estate  is  determined,  and  the  contingent  remainder 
to  the  heirs  of  J.  S.  destroyed  ^ 

Shifting  and      (9.)  2.  It  was  obsorved  in  a  preceding  page» 
nture  ntea.  ^j^^  ^  Springing  or  Shifting  use  cannot  be  haired 

by  feofiOnent,  fine,  or  recovery ;  unless  the  seisin, 
out  of  which  it  is  to  be  served,  be  disturbed ;  as 
in  the  case  of  a  covenant  to  stand  seised  to  the 
use  of  such  a  person  upon  a  particular  event :  in 
which,  until  the  contingency  happens,  the  use  in 
fee  results  to  the  covenantor ;  and  the  covenantor, 
before  the  use  vests,  may  by  a  feofiffaient  prevent 
its  taking  effect  ^.  But  though  a  man  cannot  bar 
a  shifting  or  future  use  to  a  third  person,  exceptin 
the  instance  just  mentioned,  yet  he  may  exclude 

*  3  Wils.  245.     See  post,  Bargain  and  Sale,  &c 

•  1  Co.  66,  b.  »  Litt  Rep.  160. 
'  See  supra,  149  to  155,  vol.  i. 
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himself  by  a  feofibient  from  all  future  uses  and  sufuiig  tod 

futura  — 

possibilities.      Thus,  in  a  case '  where  J.  S.  co- 
venanted to  convey  lands  to  the  use  of  himself  in 
fee,  until  such  time  as  he  the  said  J.  S.,  his  heirs* 
executors,  or  administrators,  should  make  default 
in  payment  of  a  certain  sum,  and  after  such  de- 
fault to  the  use  of  the  Queen,  her  heirs  and  suc- 
cessors, until  her  heirs  and  successors   should 
receive  a  certain  sum ;  after  which  period,  to  the 
use  of  J.  S.  and  his  heirs  for  ever ;  J.  S.  levied  a 
fine  to  those  uses ;  and  afterwards,  being  seised 
accordingly,  he  bargained  and  ^old  the  lands  to  a 
stranger.     Default  was  then  made  in  payment  of 
the  money;    the  Queen  seized  the  lands,  and 
granted  them  over  to  another  and  his  heirs^  quous- 
que  the  money  be  paid.    Afterwards  J.  S.  paid  the 
money ;  and  the  question  was,  whether  he  could 
have  the  lands  again,  contrary  to  his  own  express 
bargain  and  sale.    It  was  resolved,  that  as  J.  S.  at 
the  time  of  the  bargain  and  sale  had  an  estate  in 
fee,  determinable  upon  a  de&ult  of  payment,  ac- 
cording to  the  first  limitation  of  the  use ;  so  that 
determinable  fee  only  passed  by  the  bargain  and 
sale,  and  not  the  new  estate,  which  accrued  by  the 
latter  limitation  after  the  money  paid,  for  that  was 
not  in  esse  at  the  time  of  the  bargain  and  sale : 
but  that  if  J.  S.  had  conveyed  hj  feoffment  or  Jlne, 
then  he  would  have  barred  himself  from  ever 
taking  under  the  latter  limitation  of  the  use. 

*  1  Leon.  88,  pi.  40.   See  also  1  Co.  174, b.  lll,b.  112,a.b. 
Hob.  837. 
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powenin  (9.)  8.  A  feoffiiient  destroys  powers  appendnnt 
rent!,  com-  and  powers  in  gross;  but  not  powers  eoUateral*: 
and  it  bars  the  feoffor  of  all  interest  in  the  lands, 
such  as  rents,  common,  and  the  like  ^ ;  and  also 
of  the  benefit  of  a  condition  of  re-entry,  writs  of 
error,  and  attaint,  &c.  ^ 

So  if  a  man  seised  of  an  estate  of  inheritance 
in  his  own  right,  and  possessed  of  a  lease  for  years 
vafvAuTo  in  right  of  his  wife,  make  a  feoffinent  of 
the  land;  by  the  feofiffaient  the  term  is  extin- 
guished '.  But  in  this  case,  if  the  grantor  had 
conveyed  by  bargain  and  sale,  the  lease  would  not 
have  been  affected  by  it^  So  it  should  seem, 
that  if  A.  be  entitled  to  a  rent-charge  issuing  out 
of  the  manor  of  D.  in  right  of  his  wife,  and  after- 
wards purchase  the  manor ;  by  a  bargain  and  sale 
thereof  the  rent  will  not  pass  ^. 

At  to  the  (9.)  4.  A  feoffment  is  the  only  conveyance,  by 

afo^ff^m  which  a  tenant  for  years,  by  elegit,  statute-mer- 

u^toff  chant,  or  staple,  or  a  copyholder  can  create  an 

5;;;^'^^!*^  estate  of  fi^hold  by  disseism^    The  utilify  of 

T^re^^^  ^^  feoffinent,  in  this  instancy  exceeds  all  otha* 

'*'^?'*'  conveyances.    As  to  a  recovery,  there  is  an  abso- 
lute necessity  that  there  should  be  a  tenant  of 

•  See  suprm,  yoL  i.  180,  et  seq.  *  Shep.  T.  204. 

•  Ibid.  204.     1  Co.  112,  a.  b. 
'  See  Braoebridge's  case,  Plowd.  422, 423.  Moor,  171,  pi.  804. 

1  Leon.  5. 

•  Moor,  171.  •  1  Leon.  6. 
>  See  Co.  Litt  49,  a.    2  Inst  413. 
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the  freehold,  agamst  whom  the  writ  of  entry  may  as  to  the 
be  brought :  and  as  to  a  fine,  if  a  tenant  for  years,  » &^ment 
&a  levy  a  fine  without  having  previously  created  ut^^^'lf 
a  freehold  by  disseisin,  the  fine  may  be  avoided  by  d^uin;^^ 
pleading  partes  finis  nihil  habuerunt  \  "^V^i^t 


To  make  a  feoffment  valid,  nothing  is  wanting 
in  the  feoffor  but  possession ;  and  when  he  has  it, 
though  it  be  but  a  naked  one,  the  livery  will  create 
an  estate  of  freehold  by  disseisin  ^ :  and  the  estate 
of  freehold  thus  created  will  be  sufficient,  as  I 
have  before  said,  to  support  a  fine  levied  upon  it. 

Thus,  in  a  case  cited  by  Mr.  Knowler  *,  where 
cestuique  use,  b^ore  the  Statute  of  Uses,  con- 
veyed the  use  by  bargain  and  sale,  and  afterwards 
levied  a,  fine  to  a  stranger :  the  question  was,  whe- 
ther the  fine  was  not  void.    Neither  of  the  parties 
had  any  thing  in  tise  or  possession :  for  by  the 
bargain  and  sale  the  use  was  in  the  bargainee ; 
and  consequently,  there  was  nothing  remaining  in 
the  bargainor,  nor  conveyed  to  the  stranger.    It 
was  argued,  that  if  the  fine  were  not  good,  great 
inconvenience  would  follow ;  for  that  many  reco* 
verieB  had  been  suffered  against  the  bai^gainor, 
after  he  had  conveyed  the  use.    To  this  Fitzher- 
bert  replied,  that  it  was  the  folly  of  purchasers 
that  they  did  not  take  a  feqffment  from  cestuique 

*  See  1  P.  W.  619.     1  Vent.  241.     2  Atk.  241.     3  Atk.  562. 

Hard.  401. 

'  1   Burr.  92.    Bro.  Dis.  64.     Bract,  lib.  2,  fol.  81,  a.  11,  b. 
[See  po8t.3  *  I  Burr.  25. 


estate  thnt 
created. 


16  FeoffmefU. 

As  to  the     use  before  the  fine  was  levied:  for  if  they  did, 

opentioD  of 

a  feoffmoDt    the^f^  would  be  good.    For  his  part,  he  said,  he 

Ln^te"^  would  never  purchase  any  land  without  taking  a 

d^idn/  feoffment;  so  that  he  might  be  in  possession  when 

tuw  of*the    the  fine  should  be  levied ;  for  then  the  fine  would 

^tld!''"    ^  undovbtedly  good.    In  this  case,  the  feoffinent 

by  the  bargainor,  after  the  bargain  and  sale,  could 

not  have  been  warranted  by  the  statute  1  Rich.  3, 

c.  1,  supposing  he  had  made  it  to  the  stranger; 

because,  after  that  period,  in  fact  he  was  not  e^ 

tuiqvs  use. 

In  the  case  of  Focus  v.  Salisbury  *,  Lord  Hale 
observes,  "  When  lessee  for  years  or  at  will  is  to 
levy  a  fine,  it  is  tmuil  for  the  lessee  to  make  a 
feoffinent  first,  to  displace  the  other  estates.^*  So 
Lord  Coke,  in  speaking  of  a  tenant  by  copy  of 
court-roll,  observes,  that  if  he  make  a  feoffinent 
in  fee,  and  levy  a  ^ne,  with  proclamations,  and 
five  years  pass,  the  lord  is  barred  ^ 

But  if  a  tenant  at  will,  copyholder,  or  lessee 
for  years,  make  a  feoffinent,  and  levy  a  fine,  and 
still  continue  in  possession ;  his  payment  of  rent, 
or  performance  of  services,  will  be  deemed  a 
fraudulent  circimistance,  and  will  prevent  the 
operation  of  the  feoffinent  and  fine  in  barring  the 
oi?^Tiers  of  the  inheritance.  Thus,  in  Fermof  s 
case  ^  where  R.  F.,  seised  of  the  manor  of  S^ 

•  Hard.  400.  •  Co.  Law  Tracts,  126. 

'  8  Co.  77,  a. 
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leased  some  lands,  parcel  of  the  said  manor,  to  At  to  the 
J.  S.  for  years;  who  wm  also  possessed  of  other  aXtenf 
lands  at  the  mil  of  B.  F.,  and  held  lands  of  the  Id  mute  of 
said  manor  by  copy  of  conrt  roll ;  J.  S.  made  a  ^^^  T 
feoffinent  with  livery  to  C.  for  life,  and  then  "„  of*Ar 
levied  a  fine  with  proclamations.    J.  S.  continued  ^^*'*"' 
in  possession,  and  paid  the  rents  to  R.  F.    And 
rt  was  resolved,  that  as  the  feoffinent  was  made, 
and  as  the  fine  was  levied  by  fraud  and  covin, 
the  owner  of  the  fee  should  not  be  bound  by  the 
five  years  non-claim. 

Though  a  feoffinent  by  tenant  for  years,  &c. 
will  create  a  freehold  by  disseisin,  which  estate  of 
freehold  will  support  a  fine,  yet  a  feoffinent  by 
tenant  in  tail  in  remainder  will  not  create  such 
an  estate  of  freehold  as  can  support  a  common 
recovery.    This  point  was  settled  in  the  case  of 
Atkyns  v.  Horde  ^ ;  in  which  a  distinction  was  made 
between  an  actual  disseisin  and  a  disseisin  at  the 
election  of  the  parties.    But  it  does  not  appear  to 
me,  that  the  distinction  there  taken  was  appli- 
cable to  the  case  of  a  disseisin  created  by  a  feoff- 
ment ;  the  case  indeed  seems  rather  to  have  been 
determined  upon   general  principles  of  justice, 
than  from  strictly  legal  conclusions.    Lord  Mans- 
field,  in  delivering  the  opinion    of  the    court, 
observed,  that  if  the  question  had  been,  whether 
tenant  in  tail  in  remainder  should  by  an  injiuious 
entry  and  feoffinent  acquire  a  benefit  to  himself 

•  1  Burr.  60.     Cowp.  689. 
VOL.  II.  C 
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to  the  prejudice  of  the  reversioner ;  it  would  have 
been  adjudged,  firom  eternal  principles  qf  jusUce, 
that  an  act  founded  on  wrong  should  no^  by 
virtue  of  the  crime  itself,  become  legal  for  the 
author's  advantage.  ''  And  now,"  added  his  lord- 
ship, "^it  is  agitated,  when  common  recoveries 
are  established  as  a  species  qf  alienation :  and  the 
question  is,  whether  the  rule  of  law,  which  re- 
quires the  concurrence  of  the  owner  of  the  first 
estate  for  life,  shall  be  overturned  ?  Tis  better 
to  subvert  the  rule  direcUy,  than  suffer  it  to  be 
done  by  a  secret  injurious  entry  and  feoflftnent." 


The  notion  of  a  disseisin  at  deetion  arose  fiom 
the  circumstance  of  a  man's  supposing  himself  to 
be  disseised,  when  in  fact  he  was  noty  for  the  sake 
of  entitling  himself  to  the  easy  and  commodious 
remedy  by  assize  of  novel  disseisin  (which  was  the 
common  method  of  drying  titles,  till  the  ejectment 
came  in  use^),  instead  of  being  driven  to  the 
more  tedious  process  of  a  writ  of  entry.  The 
remedy  by  assize  of  novel  disseisin  was  introduced 
to  redress  actual  disseisins  recently  committed; 
and  the  facility  of  that  remedy  induced  others 
who  were  wrongfully  kept  out  of  the  freehold 
(though  not  by  an  actual  disseisor),  to  allow  or 
feign  themselves  to  be  disseised,  merely  on  ac- 
count of  the  remedy  ^ 


•  Burr.  110. 

'  See  3  Black.  Com.  170, 171.     [The  assize  of  novel 
is  now  abolished  (bj  8  &  4  Will.  4,  c.  27,  s.  36).] 
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Mr.  Butler  ^  in  a  note  upon  this  subject,  ob-  Astoth« 
serves^  that ''  by  a  disseisin  at  the  election  of  the  » feoffneiit 

in  cmtinff 

party,  is  not  to  be  understood  an  act  which  in  an  estate  of 
itself  is  a  disseisin,  but  which  the  party  supposed  dilloidn ;  ^ 
to  be  disseised  may,  if  he  pleases,  consider  as  not  tun  onhT 
amounting  to  a  disseisin ;  on  the  contrary,  every  ^^ "' 
act  which  is  susceptible  of  being  made  a  disseisin 
by  election,  is  no  disseisin,  tiU  the  party  in  ques- 
tion, by  his  election,  makes  it  such.''    The  case  of 
Blundel  v.  Baugh '  is  an  instance  of  a  disseisin 
at  election.    In  that  case  the  judges  held,  that  if 
a  tenant  at  will  make  a  lease  for  years,  rendering 
rent,  and  his  lessee  enter  and  pay  rent,  that  can 
be  no  disseisin,  unless  at  the  election  of  the  first 
lessor.    In  this  case  the  original  act  by  the  tenant 
at  will,  viz.  the  making  the  lease  for  years,  was 
not  of  itself  sufficient  to  create  a  disseisin ;  but  if 
the  first  lessor  had  feigned  himself  to  be  disseised 
for  the  sake  of  the  remedy,  then  it  would  have 
become  a  disseisin  upon  the  election  of  the  first 
lessor. 

It  follows,  firom  the  above  explanation  of  a 
disseisin  at  the  election  of  the  party,  that  every 
act,  which  immediately  of  itself  creates  a  disseisin, 
must  be  considered  as  an  acttial  disseisin.  Now 
the  feofbient  of  a  tenant  for  years,  at  will,  &c. 
had  the  peculiar  force  of  creating  an  immediate 
estate  of  fireehold  in  the  feofiee,  with  all  the 

'  Butl.  Co.  Litt.  330,  b.  n.  1. 

'  W.  Jones,  315, 316.     See  the  cases  cited  1  Burr.  Ill,  112, 
113. 
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20  Feoffment. 

Am  to  the  rights  and  incidents  annexed  to  it ;  the  estate  of 

Afeoflfiment  the  feoffee  became  immediatdy  subject  to  dower 

•n  estete  of  and  cuites J,  and  the  descent  upon  the  heir  imm^ 

diMeidn ;  ^  diatdy  took  away  the  entry  of  the  disseisee  ^ 

and  the  na- 
ture of  the 

mted. ""  It  was  said  indeed  in  the  above  case  of  Atkyns 
V.  Horde,  that  where  the  books  speak  of  an  actual 
disseisin  created  by  the  feofflnent  of  a  tenant  for 
years,  &c.  it  must  be  understood  of  feoffinents 
of  cldy  attended  with  livery,  and  an  actud  trans- 
mutation of  the  possession ;  but  that  conveyances 
had  now  languished  into  mere  form^  and  had  lost 
their  efficacy  and  solemnity. 

But  Mr.  Butler,  in  the  excellent  note  referred 
to,  has  endeavoured  to  prove  (and  I  think  success- 
fully), that  feoffinents  from  the  time  of  Henry  the 
Second  (which  is  prior  in  point  of  time  to  the 
instances  given  by  the  judges  as  cases  of  di 
feoftoients)  to  the  present  period,  have  not  beea 
made  with  any  other  solemnities  than  those  \vith 
which  they  are  made  at  present ;  and  of  course 
that  the  operation  and  ^ffUuicy  universally  allowed 
them  by  courts  of  judicature,  and  writers  of 
authority,  from  that  monarch's  reign,  must  be 
ascribed  to  them  rum.  Mr.  Butler  concludes  by 
observing,  that  from  the  authority  of  Bracton 
and  others,  the  disseisin  produced  hj /eoffmenti 
must  be  understood  to  be  an  a4itual  disseisin,  and 
not  a  disseisin  merely  at  the  election  of  the  party; 

^  See  Butl.  Co.  Litt.  330,  b.  n.  1. 
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that,  however  slender,  bare,  or  tortious,  the  po&.  as  to  the 

operation  of 

session  of  the  feoffor  is,  his  feoffinent  necessarily  » feoffment 

in  creatiDff 

and  nnavoidably  vests  the  freehold  in  the  feoffee,  an  estate  of 
till  the  disseisee,  by  entry  or  action,  restores  his  disaei^D ;  ^ 
possession :  and  that  a  fine  may  be  levied  oi^  or  ton  oAbT 
common  recovery  suffered  upon,  this  estate  of  t:^"^ 
fi^hold  by  disseisin ;  which  feofOnent,  fine,  and 
recovery,  will  in  process  of  time  bar  the  owner  of 
the  fi'eehold  and  inheritance. 


There  is  a  case  that  must  occasionally  come 
before  professional  gentlemen,  which  is  principally 
founded  on  the  learning  of  disseisins : — Suppose 
A.  to  be  possessed  of  a  term  of  one  thousand 
years^  under  a  decree  of  foreclosure,  made  perhaps 
fifty  or  one  hundred  years  ago ;  and  on  account  of 
the  great  length  of  time  since  the  term  was  first 
created,  it  is  impossible  to  ascertain  the  owners 
of  the  reversion  in  fee ;  in  this  case,  if  A.  the 
termor  is  desirous  of  obtaining  the  freehold  and 
inheritance,  and  for  the  reasons  just  given  he 
cannot  legally  purchase  the  reversion,  he  may  by 
afeofiment  and  fine  absolutely  acquire  the  fee; 
and  as  the  reversioner  is  here  unknown,  and  as 
there  is  no  payment  of  rent,  or  the  like,  which 
would,  according  to  Fermor's  case,  admit  the  pos- 
session of  the  reversioner,  there  can  be  nothing 
to  obstruct  the  full  force  and  operation  of  the 
feoffinent  and  fine. 

In  a  case  of  this  kind,  it  seems  advisable  that 
the  term  should  be  previously  assigned  to  an 
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indifferent  person ;  that  a  feoffment  with  liTery 
of  seisin  should  then  be  made  and  a  fine  levied. 
The  uses  of  the  feoffinent  and  fine  may  be 
declared  either  to  the  feoffor  or  a  purchaser ;  but 
there  should  be  a  declaration  of  the  trusts  of  the 
term  to  attend  the  inheritance,  not  generally,  but 
as  acquired  by  the  feoffment  and  fine  ^. 


*  See  Vol.  I.  30  to  42.  [It  has  beeo  decided  that  the  expe- 
dient suggested  in  the  text  for  preventing  a  forfeiture  of  the  tenn 
wiU  not  have  that  effect.  Lord  Dormer  s  ejectment  case,  Hilary 
Term,  1817,  cited  in  3  Bam.  &  Cress.  399.  Mr.  Preston  has  sug- 
gested as  the  grounds  of  the  decision,  first,  that  it  is  a  fraud  on  the 
part  of  the  termor  to  attempt  to  gain  the  freehold ;  and  secondly, 
that  the  admission  by  the  assignee,  of  a  title  in  the  feoffee,  to  the 
reversion,  is  an  attornment  to  a  stranger ;  and  by  the  rules  of  the 
common  law,  attornment  by  a  termor  to  a  stranger  is  an  aban- 
donment of  the  tenancy,  a  destruction  of  the  privity  between  the 
termor  and  the  reversioner,  and  a  forfeiture  of  the  term. 

In  the  case  of  Doe  dem.  Maddock  v,  Lynes,  3  Barn.  &  Cress. 
388,  a  party  possessed  of  lands  for  the  residue  of  a  long  term  of 
years,  first  assigned  the  term  to  trustees,  and  then  made  a  feoff- 
ment :  but  the  term  was  not  assigned  to  attend  the  inheritance 
to  be  acquired  by  the  feoffment,  nor  did  it  appear  that  the 
assignees  of  the  term  had  ever  assented  to  the  feoffment  The 
term  was  in  fact  assigned  upon  certain  trusts  applicable  to  per- 
sonalty ;  and  the  question  was,  in  substance,  between  the  real 
and  the  personal  representatives  of  the  feoffor,  the  former 
claiming  under  the  feoffment,  and  insisting  that  it  had  destroyed 
the  term.  It  will  be  observed,  that  in  the  view  which  the  coart 
took  of  this  case,  it  was  unnecessary  to  decide  the  question,  whether 
the  feoffment  operated  to  give  a  fee  by  disseisin  against  all  per- 
sons except  those  who  had  right ;  because,  the  term  not  having 
been  destroyed,  those  who  claimed  under  it,  adversely  to  the 
feoffment,  had  right  But  in  the  case  of  Doe  dem.  Cooper  r. 
Finch,  4  Barn.  &  Adol.  290,  Taunton,  J.,  observed,  that  if  the 
feoffment  in  the  case  of  Doe  dem.  Maddock  v.  Lynes  had  been 
made  by  the  trustees  themselves,  the  court  might  have  come  to 
a  different  conclusion :  and  the  conclusion  here  contemplated 
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eould  not  liave  respected  the  mere  forfeiture  of  the  temii  since,  Ab  to  tbe 
on  that  point,  the  feoffment  being  made  by  the  parties  them-  "^^^ 
mItbs  in  whom  the  term  u  vested, '  there  can  be  no  room  for  in  creating 
doubt  or  speculation ;  and  in  the  case  referred  to,  the  question  ^J^l^ 
was  not  between  the  termor  and  the  reversioner,  but  between  the  diftwitin ; 
parties  daiming  under  the  term,  and  those  claiming  under  the  J^^J* ,^ 
tortious  feoffment*  ettate  that 

The  late  case  of  Doe  dem.  Blight  v.  Pett,  11  AdoL  &  £1.  842,  <^^- 
in  which  it  was  necessary  to  consider  the  effect  of  a  feoffment 
made  by  a  party  in  whom  a  term  of  years  was  vested,  is  not 
eonclusive  on  this  particular  point,  owing  to  the  special  circum* 
stances.    In  that  case  P*  claiming  to  be  entitled  in  fee*simple 
under  a  general  devise  to  him  of  real  estate  in  the  will  of  a 
certain  testator,  (which,  however,  he  was  not,  the  property  in 
question  having  been  purchased  by  the  testator  subsequently  to 
the  making  of  his  will),  entered,  and,  together  with  his  wife, 
made  a  feoffment  and  levied  a  fine.    It  happened  that  the  feoffor 
had  two  legal  titles  when  he  entered,  one  under  a  long  term  of 
years  which  had  been  assigned  to  him,  on  the  purchase  by  the 
testator,  in  trust  to  attend  the  inheritance ;  and  another  (which 
was  to  an  undivided  share  only),  in  right  of  his  wife,  who  was 
one  of  the  co-heiresses  of  the  testator.    It  was  held  that  the  term 
had  not  merged  in  the  freehold  as  to  the  undivided  share,  such 
Aieehold  being  in  auter  droit :  and  one  question  was,  whether  the 
term  was  destroyed  by  the  feoffment  and  fine;   and  another, 
whether  the  feofiment  was  void.     The  former  question  was 
decided  in  the  affirmative,  and  the  latter  in  the  n^;ative.     The 
court  seem  to  have  confined  their  view  of  the  case  to  the  nar» 
rowest  possible  limits;   and  the  difficulty  of  ascertaining  the 
precise  bearing  which  the  decision  has  upon  the  general  question, 
apart  from  the  special  circumstances,  is  enhanced  by  some  ap- 
parent inconsistencies  in  what  fell  from  the  court ;  for  whilst,  on 
the  one  hand.  Lord  Mansfield's  doctrine  of  disseisin  at  election 
is  referred  to  with  approbation,  on  the  other,  the  authorities 
cited  by  Mr.  Butler  in  his  note  are  recognised ;  and  the  tortious 
operation  of  the  feofiment  is  ascribed,  not  to  a  rightful  possession 
by  virtue  of  the  term,  but  to  the  possession  under  the  actual 
entry,  the  term  being  put  altogether  out  of  sight ;  though  if 
there  be  any  distinction  in  this  respect  between  a  mere  naked 
possession,  and  a  rightful  one,  it  might  be  supposed  that  the 
latter,  even  under  a  term  for  years  only,  would  be  the  more 
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efficacious  of  the  two.    It  is  to  be  observed,  that  no  particular 
force  could  be  ascribed  to  the  feoffinent  in  consequence  of  the 
seisin  in  right  of  the  wife ;  because  when  one  of  sereral  oo-par- 
ceners  enters  into  the  whole,  the  possession  being  void,  sod 
makes  a  feoffinent  in  fee,  this  act  subsequent  explains  the  eotry 
precedent,  so  that  by  construction  of  law  the  seisin  acquired  bj 
such  entry  was  of  the  entirety  (Co.  Litt  374,  a.);  snd  the 
possession  must  therefore  be  considered  as  wrongful  finom  the 
beginning.     <*When  the  husband  (of  one  co-parcener)  enters 
generally,  without  claiming  any  part  in  his  own  name,  or  wihoMi 
making  a  feoffment  in  his  own  name,  or  any  such  act,  the  entrj 
shall  be  understood  to  have  been  made  in  right  of  lus  wife." 
Moore,  60.     See  also  Doe  dem.  Reed  o.  Taylor,  5  Barn.  &  Add 
d75.      Indeed  the  circumstance  of  one  co-parcener  having  a 
rightful  title  is  an  impediment,  instead  of  a  help,  to  the  tortiou 
operation  of  his  feoffment  of  the  entirety  as  against  the  other 
co-parceners,  on  the  ground  of  there  bdog  a  unity  of  title 
between  all  the  co-parceners ;  and  the  authorities  relative  to  the 
effect  of  such  a  feofiment  turn  upon  this  point— whether  the 
co-parcener  making  the  feoffment  has  by  any  sufficient  act 
relinquished  the  rightful  titie,  and  assumed  the  position  of  a 
stranger  with  respect  to  the  other  co-parceners.    Neither  b  any 
stress  to  be  laid  on  the  fact  of  there  having  been,  in  the  case 
under  consideration,  no  actual  entry  by  the  other  co-parceners; 
since  the  effect  of  such  an  entry  would  but  have  been  to  render 
an  actual  ouster  necessary  (Co.  Litt  374,  a.) :  and  the  qaestioB 
between  co-parceners  in  these  cases  is,  what  acts  amount  to  an 
adverse  possession  by  one  co-parcener  as  against  the  others. 
(On  the  question  of  adverse  possession,  see  the  following  oases, 
£x  parte  Hasell,  3  Yo.  &  Col.  617;   Denys  9.  Shuckbargh, 
4  Yo.  &  Col.  42;   Doe  v.  Edgar,  2  Bing.  N.  C.  498;  Doev. 
Gregory,  2  Adol.  &  £1.  14 ;   Rex  o.  Inhabitants  of  Axbridge, 
ib.  520 ;    Doe  o.  Edwards,  5  Adol.  &  El.  95 ;    Doe  9.  Smith, 
8  Adol.  &  El.  255.     See  also  3  &  4  Will  4,  c  27,  s.  12> 
And  probably  it  was  on  the  ground  that  the  wrongful  act  ex- 
plained the  entry,  and  made  that  wrongful  also,  that  no  reference 
was  made  in   this  case  to  the  term  of  years  as  constituting 
H  rightful  titie  to  .the  possession.     Upon  the  whole,  therefore, 
however  adverse  such  a  conclusion  may  appear  to  the  tenor  of 
the  expressions  used  by  the  court  in  referring  to  Lord  Mans- 
field's doctrine,  the  case  of  Doe  dem.  Blight  9.  Pett  is  perhaps 
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to  be  regarded  as  an  authority  that  the  feofiinent  of  a  party  Ai  to  the 
having  a  naked  possession  will  create  an  estate  of  freehold  by  ^^^  ^^ 
disseisin ;  and  if  that  be  so,  the  feoffment  of  a  termor  for  years  in  in  cnatiog 
actual  possession  must  d  fortiori  have  the  same  effect,  when  there  ^^^^^ 
b  DO  payment  of  rent,  or  performance  of  services  to  prevent  the  disteitin ; 
operation  of  the  feofiinent  on  the  ground  of  fraud.  "^  *^«  ?*- 

-  °  ture  of  the 

It  was  held  in  this  case  that  the  term,  though  forfeited  by  the  estate  that 
feoffment,  might  nevertheless  be  treated  as  subsisting  by  the  <vm<^ 
reversioners,  on  behalf  of  whom  administration  had  been  taken 
out  to  P. ;  but  that  circumstance  did  not  prevent  the  operation  of 
the  feoffment  by  P.  as  a  tortious  conveyance. 

The  decbion  in  Doe  dem.  Maddock  o.  Lynes  may  perhaps  be 
considered  to  have  turned  on  the  assumption  that  the  actual 
possession  was  in  the  parties  entitled  to  it,  that  is,  the  assignees 
of  the  term,  who  did  not  concur  in  the  feoffment  The  dicta  of 
the  learned  judges  relative  to  the  alteration  which  has  taken 
place  in  the  nature  of  a  feofiinent  and  disseisin,  and  which  are 
applicable  to  all  feoffments,  and  not  merely  to  such  as  are  made 
by  parties  having  no  estate  of  freehold,  are  entitled  to  less  weight 
since  the  decision  in  Doe  dem.  Blight  v.  Pett 

With  reference  to  the  question  as  to  the  propriety  of  assigning 
the  term  before  making  the  feoffment,  the  practical  conclusion 
to  be  drawn  from  the  cases  is,  that  such  an  assignment  will  not 
prevent  the  feoffment  from  being  a  forfeiture,  unless  indeed  the 
assignment  be  of  such  a  nature  as  to  defeat  the  very  object  of 
the  feoffment ;  and  even  in  that  case  it  is  doubtful  whether  a 
forfeiture  will  not  have  been  incurred.  See  8  Barn.  &  Cress. 
404,  405.  A  party  entitled  to  a  term  of  years,  therefore,  can 
only  create  a  freehold  by  disseisin,  (if  he  can  do  it  at  all),  by 
the  forfeiture  of  his  term,  and  at  the  risk  of  an  entry  for  such 
forfeiture.  If  the  termor  be  willing  to  incur  that  risk,  (as  in  the 
case  suggested  in  the  text,  where  it  is  impossible  to  ascertain  the 
owner  of  the  reversion  in  fee),  he  should  not  make  a  previous 
assignment  of  the  term ;  not  only  because  such  assignment  would 
not  prevent  a  forfeiture,  but  also  lest,  according  to  the  case  of 
Doe  dem«  Maddock  o.  Lynes,  he  might  be  assumed  to  have 
thereby  parted  with  the  possession,  which  (or  the  attornment  of 
the  parties  having  it)  is  essential  to  the  operation  of  the  feoff- 
ment 

Fines  having  been  abolished,  a  termor  attempting  to  acquire 
the  freehold  must  now  rely  upon  the  feoffment  alone ;  but  the 


26  Feoffment. 

Attotk«         In  Brandlyn  v.  0^d^  Lord  Hardwicke  said, 

opentioii  of 

A  feoflFment    "  that  a  fine  levied  by  a  termor  for  years  is  a  for- 
u^te°!!f  feiture;  but  the  reversioner  has  five  years  afier 
disieinn ;     ths  erpiroMon  of  the  term  to  enter."    The  rule  is 
"wVth^'  confirmed  by  the  case  of  Whaley  t?.  Tancred"; 
^tod?"'    which  was  that  of  a  feoffment  made,  and  fine 
levied,  by  a  lessee  for  years :  and  the  reason  of  it 
is,  because  the  lessee  is  trusted  with  the  posses- 
sion, and  there  is  a  privity  between  him  and  the 
lessor :  and,  as  Lord  Hale  observed  ^  it  is  like  a 
mortgage,  where  the  mortgagor  continuing  in  pos- 
session levies  a  fine. 


But  in  the  case  above  stated  of  a  termor  after 
a  decree  of  foreclosure,  there  cannot,  I  conceive, 
be  any  privity  between  him  and  the  reversioner. 
During  the  existence  of  the  equity  of  redemption, 
there  was  indeed  a  privity :  but  the  decree  put  an 
end  to  the  confidence  between  them ;  at  least  in 
the  relation  of  mortgagor  and  mortgagee.  The 
above  case  is  rather  more  similar  to  that  put  in 
Margaret  Podger's  case  ^ :  lessee  for  years,  and  the 
lessor^  are  both  disseised,  and  a  fine  is  levied  upon 
such  newly-acquired  estate  by  disseisin;  after 
five  years  run  upon  the  fine  from  the  time  it  was 

object  of  adding  the  fine  to  the  feoffment  in  these  cases,  would 
only  have  been,  to  reduce  the  period  within  which  the  rerenioiNr 
might  enter  for  a  forfeiture  to  five  years  from  the  levying  tbe 
fine,  or  from  the  expiration  of  the  term.^ 

•  1  Atk.  571. 

'  Whaley  v.  Tancred,  1  Vent  241.  T.  Raym.  219.  See  also 
Shields  v.  Atkins,  3  Atk.  141,  339,  562.  Pomfret  v.  Windsor, 
2  Ves.  481.  •  Hard.  402.  •  9  Co.  105,  b. 
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levied,  the  lessee  and  lessor  are  both  barred.  Now  ai  to  the 

opentioii  of 

the  feoffiaaent  in  the  principal  case  after  the  as-  •  «MAn«mt 
signment  of  the  term  would  create  a  disseisin,  I  i:::;:^.r 

•  •  XI  •      J.   xi_  •  i_    J.   freehold  by 

imagine,  not  only  as  against  the  reversioner,  but  diMoiiiii ; 
as  against  the  assignee  or  trustee  *  of  the  term.  J!L  of'thT 
Though  the  case,  cited  from  Margaret  Podger's  JlSSd?"* 
case,  has  been  doubted  ^  I  do  not  know  that  it 
has  been  expressly  overruled;   on  the  contrary, 
the  distinction  appears  to  have  been  recognised  in 
Whaley  v.  Tancred. 


I  shall  conclude  by  citing  the  opinion  of  Lord 
Hardwicke',  who  said,  if  a  man  purchase  an 
estate,  which  he  sees  himself  has  a  defect  upon 
the  fece  of  the  deeds,  a  fine  levied  will  be  a  bar ; 
for  the  defect  upon  the  face  of  the  deeds  is  often 
the  occasion  of  the  fine  being  levied  *. 

'  See  2  Vcs.  481.  »  2  Vertt.  334.  •  2  Atk.  631. 

*  [There  is  another  case,  besides  tliose  mentioned  in  the  text, 
in  which  the  conveyance  by  feoffment  is  resorted  to  at  the  pre- 
sent time ;  Aamely,  the  case  of  a  conveyance  by  a  body  corpo- 
rate. This  is  because  a  corporation  cannot  stand  seised  to  a 
use,  and  cannot,  consequently,  adopt  any  form  of  conveyance 
founded  upon  the  Statute  of  Uses,  as  a  bargain  and  sale  enrolled, 
or  a  lease  and  release  (where  the  lease  is  by  bargain  and  sale 
operating  under  the  statute,  and  not  a  common  law  lease ;  see 
post).  It  has  been  already  stated  (vol.  i.  p.  57),  that  a  cor- 
poration could  not  have  stood  seised  to  a  use  previously  to 
the  Statute  of  Uses;  and  the  reason  assigned  is,  that  a  tub* 
poena  did  not  issue  against  a  corporation  to  compel  the  perform- 
ance of  the  trusts  (Gilb.  Uses,  5.)  <<  For  no  confidence  can  be 
committed  to  a  corporation,  as  it  is  not  a  natural  body  which 
has  reason,  and  is  capable  of  confidence ;  and  their  natural  body 
shall  not  be  imprisoned  for  their  corporate  body,  which  is 
another  body."     Plowd.  538.     And  accordingly,  in  the  Statute 
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of  Uses,  penoDfl  only,  and  not  bodies  corporate,  are  spoken  of 
as  standing  seised  to  uses ;  though  in  the  case  of  cestuiqae  oMt 
bodies  politic,  as  well  as  persons,  are  mentioned.    And  this  is 
the  chief  reason  assigned  by  Bacon  (p.  59)  why  a  oorporatioo 
cannot  be  seised  to  a  use  mnct  the  statute.     Sir  Edward  Sogden, 
however,  considers  it  to  be  established  by  the  case  of  Holland 
9.  Boins  (2  Leon.  121 ;    8  Leon.    175,   post),    that  though 
corporations  cannot  take  lands  to  the  use  of  others,  they  may 
convey  thevr  own  lands  by  way  of  use;  and  he  observes,  that 
the  stress  which  Bacon  lays  upon  the  word  ''person"  in  the 
Statute  of  Uses,  is  considerably  weakened  by  the  decisions  upon 
the  Statute  of  Fines,  where  that  word  only  is  used,  and  yet  it  is 
held  to  extend  to  corporations.     (Sug.  Gilb.  Uses,  p.  7,  n.  I.) 
It  is  submitted,  however,  that  there  is  a  distinction  between  the 
two  statutes  in  this  respect,  since  the  Statute  of  Uses  does  men- 
tion bodies  politic  in  speaking  of  cestuique  ttte;  from  which  it 
may  be  inferred,  that  where  it  omits  to  mention  them,  the  omis- 
sion was  designed.     And  indeed,  assuming  that  bodies  corporate 
could  not  stand  seised  to  a  use  before  the  statute,  there  was  a 
reason  for  this  omission,  the  statute  having  dealt  with  uses  as  it 
found  them,  and  being  intended  to  remedy  a  mischief  which  did 
not  exist  in  the  case  of  corporations.    The  reason  assigned  for 
the  decision  in  Holland  v.  Boins  is  not  very  satisfactory.    Ac- 
cording to  the  report,  <'  the  court  utterly  rejected  the  said  excep- 
tion as  dangerous ;  for  such  "  (t.  e.  by  bargain  and  sale  enrolled) 
''  were  the  conveyances  of  the  greater  part  of  monasteries." 
This  argumentum  ab  inconveniently  inconclusive  as  it  is,  applied 
exclusively  to  conveyances  since  the  statute ;  and  therefore  the 
decision  cannot  be  said  to  be  founded  upon,  or  to  recognise,  the 
distinction  which  was  alleged  in  the  case  to  have  existed  between 
a  conveyance  to  a  corporation  to  the  use  of  another,  and  a 
charge  by  a  corporation  of  their  own  possessions  with  a  use  to 
another.     Indeed  it  is  difficult  to  perceive  the  ground  of  such  a 
distinction,  since  a  use  or  confidence,  however  created,  most 
have  been  enforced  by  the  eubpcena.    If  it  be  said  that  the  case 
of  HoUand  o.  Boins  did  not  recognise,  but  establish  a  distinction, 
the  answer  is,  that  there  is  nothing  in  the  judgment  itself  to 
warrant  this  view  of  it ;  and  that,  moreover,  no  such  distinetioo 
could  have  originated  after  the  statute,  the  simple  question  bdog, 
whether  the  word  << persons"  in  the  Statute  of  Uses  indndes 
corporate  bodies.] 


GRANT. 


The  principal  conveyances  at  common  law  were  DMcnption 
by  feoffinent  and  grant ;  the  former  was  appli-  *  *^** 
cable  to  corporeal^  the  latter  to  incorporeal  here- 
ditaments ;  the  transfer  was  complete  in  the  one 
case  by  the  livery  of  seisin;  in  the  other,  by 
the  delivery  of  the  deed,  and  in  some  instances 
by  the  additional  ceremony  of  attornment.  A 
grant  was  therefore  said  to  be  a  conveyance  in 
writing  of  property,  which  could  not  pass  by 
livery  of  seisin. 

The  term  grant  is  generally  applied  to  convey- 
ances by  feoffinent,  fine,  recovery,  lease  and  re- 
lease, bargain  and  sale,  and  covenant  to  stand 
seised.  But  the  simple  grant  at  common  law  is 
complete  without  any  of  the  ceremonies  peculiar 
to  the  above  conveyances.  It  does  not  require 
inrolment  *,  nor  a  prior  lease  for  years,  nor  the 
consideration  necessary  to  establish  a  covenant 
to  stand  seised  to  uses.  Livery  of  seisin  is 
altogether  inapplicable  to  it,  and  it  is  not  matter 
of  record. 

'  See  post,  sec.  2. 
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Dewriptioo       But  though  the  convejance  by  grant  at  com- 

of  A  gimot.  "■•/»■■  »    .  • 

mon  law  is  confined  to  property  lying  m  grant; 
yet  that  kind  of  property  may  be  also  transferred 
by  conveyances  adapted  to  the  transfer  of  cor- 
poreal  hereditaments.  I  shall,  therefore,  in  this 
place  direct  my  inquiries,  First,  as  to  the  several 
kinds  of  incorporeal  hereditaments  of  a  grantable 
quality,  and  the  several  conveyances  by  which 
they  may  be  granted:  Secondly,  as  to  attom- 
m^it,  and  the  effect  of  the  Statute  of  Inrolments 
and  the  4  Anne,  c.  16,  s.  9,  upon  the  ancient 
grant  at  conunon  law :  Thirdly,  as  to  the  opera- 
tive words  of  a  grant :  Fourthly,  as  to  the  opera- 
tion of  a  grant  by  tenant  in  taQ. 

^!^tLa      ^^'^  Common  of  pasture,  of  turbary,  of  fishing, 
^°h^*-   ^^^  ^^  estovers,  may  in  general  be  conveyed  by 
tamentt  of «  ^ay  of  gTHBt,  iu  fce,  for  life,  or  years,  firom  man 
quftiit7,ftiid  to  man  in  infinitum^.     But  the  books,  though 
eoDyeyaneei  uot  vcry  clcar  upou  tho  subjoct,  sccm  to  make 
^Jm^j\m  the  following  distinctions  in  respect  of  common 
cirmJii.     ^^  pasture.    Common  appendant  for  pasture  can- 
not, by  grant  or  otherwise,  be  severed  tcom  the 
land  ^ ;  neither  can  common  appurtenant^  if  it  be 
for  cattle  levaM  and  couchamty  or  without  number  ^ 
But  common  appurtenant  for  a  certain  number  of 
beasts  may  by  grant  be  severed  from  the  soil, 
and  thereby  made  common  in  gross  ^.     As  to 

•  Shep.  T.  288,  289. 

'  Perk.  s.  104.     See  Daniel  v.  Hertford,  Cro.  Car.  542. 

•  Drury  v.  Kent,  Cro.  Jac.  15.     1  Roll.  Ab.  402. 

•  Ibid,  and  see  Spooner  v.  Day,  Cro.  Car.  482. 
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common  in  grass  in  fee,  it  may  be  flranted  over,  ai  to  the 

•  sevcal  kinds 

though  it  be  nnthout  number  ^ :  but  it  is  said,  that  of  ineoipo. 

a  grantee  /or  life  ^  or  years  ^,  of  conunon  of  pas-  tuDonto  of « 

tore  (which  must  be  understood  of  common  in  q^Tj^tnd 

gross)  for  cattle  without  number,  cannot  transfer  con^^oat 

the  same ;  unless  the  original  grant  be  made  to  fhe^^y  be 

him  and  his  assigns  *.  ^™***^' 


Common,  of  the  grantable  quality  just  de- 
scribed, may  be  transferred  by  grant  at  common 
law  ^ ;  or  it  may  be  extinguished  by  a  release  to 
the  tenant  of  the  land^;  and  common  certain 
may  be  granted  by  fine  ^  though  not  by  recovery®. 
It  seems  doubtful,  whether,  h^ore  the  Statute  qf 

'  2  RolL  Ab.46,  pi.  15.  [But  see  1  Lord  Raymond's  Rep. 
407.  It  has  been  said  that  there  cannot  be  any  common  in 
gross  without  number ;  (Mellor  v.  Spateman,  1  Saund.  343).  The 
meaning  of  this  probably  is,,  that  a  right  of  common  in  gross, 
nzfu  MM^re^  is  not  for  an  unlimited,  but  for  an  indefinite 
Dumber  of  cattle.  There  is  certainly  a  limit  to  the  number, 
since  the  grantee  of  this  right  must  leave  sufficient  common  for 
the  lord,  Roll.  Abr.  899  (5) ;  and,  it  is  presumed,  also  for  the 
other  commoners,  for  a  like  reason.  In  the  case  of  common 
appurtenant  for  an  unlimited  number  of  cattle,  the  measure  of 
profit  which  the  commoner  is  to  take  is,  as  in  the  case  of  com- 
mon appendant,  levancy  and  couchancy,  Bennet  tf.  Reeve, 
WiUes,  227.  RoU.  Abr.  398  (3)  ;  899  (5).  Drury  v.  Kent,  Cro. 
Jac.  15.] 

'  Perk.  8.  103. 

'  2  RoU.  Ab.  46,  pi.  16. 

^  Sed  qusere,  and  see  Roll,  supra. 

'  See  Litt.  s.  617.     West,  Symb.  pi.  1,  s.  294. 

•  Shep.  T.  822. 

'  Shep.  T.  10.     1  Cruise,  121. 

*  Pig.  96.    2  Cm.  168.      [The  reason  assigned  why  a  reco* 
very  could  not  be  suffered  of  certain  things  was,  that  they 
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At  to  die     UseSt  common  of  pasture  could  have  be^i  con- 

tevenlldndt 

of  ineoipo-  yeyed  by  bargain  and  sale,  or  covenant  to  stand 
temenu  of »  seised  ^ ;  but  as  the  statute  comprises  all  kind  of 
S;*«d  incorporeal  property,  which  may  lawfdUy  be 
1!::"X  granted  by  one  to  another,  it  wiU  now  pass  by 
the^^y  be  either  of  those  conveyances. 

gnmted* 

A  rent  in  esse  may  be  granted  or  assigned, 

were  not  in  demesne,  but  in  profit  only.  Pigot,  however,  adds 
(p.  96),  that  use  had  altered  this  in  several  points ;  and  after 
stating  that  a  recovery  may  be  of  an  advowson,  or  of  ao 
annual  pension,  <<  because  common  recoveries  are  common  as- 
surances," he  refers  (amongst  other  authorities)  to  Pop.  22, 
where  it  was  said  that  there  is  a  great  diversity  between  a 
common  recovery,  which  is  an  assurance  between  partiea,  and 
a  recovery  which  is  upon  title ;  and  that  it  hath  been  oommoa 
to  put  in  common  recoveries,  advowsons,  commons,  warrena, 
and  the  like,  and  yet  always  allowed.  And  see  also  the  resolQ- 
tions  in  the  same  case,  5  Co.  Rep.  40,  where  it  is  said,  with 
reference  to  this  point,  <'  otherwise  no  assurance  could  be  of  an 
advowson,  commons  in  gross,  &c,  to  bar  remainders  or  rever^ 
sions  expectant  on  estates  tail;  the  same  law  of  common  of 
pasture,  franchises,  liberties,  and  privileges,  as  to  have  fdom' 
goods,  waifs,  strays,"  &c.  And  upon  this  principle  it  is  probable 
that  the  alteration  in  the  original  usage  would  have  been  ex* 
tended  so  far  as  to  allow  of  common  recoveries  being  suffered 
of  every  entailable  hereditament,  though  lying  in  profit  only, 
and  not  in  tenure. 

An  annuity  limited  to  one  and  his  heirs,  and  not  issuing  out  of 
lands  or  tenements,  although  descendible  to  the  heirs,  is  not  a 
rent,  nor  realty,  but  personal  estate,  and  is  not  within  the  statute 
de  donii>  If,  therefore,  such  an  annuity  be  settled  on  A.  and  the 
heirs  of  his  body,  this  is  a  fee-simple  conditional  at  the  commoD 
law,  the  remainder  over  being  void ;  and  A.  having  had  issoe, 
may  bar  the  possibility  of  reverter  by  a  common  assignment 
Earl  of  Stafford  «.  Buckley,  2  Ves.  sen.  170.  Aubin  r.  Daly, 
4  Bam.  &  Aid.  59.     Radbuni  v.  Jervis,  d  Beav.  450.] 

'  See  W.  Jones,  118,  127.    Bro.  Tit  Yeot  al.  Uses,  pL  10. 
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even  before  the  grantor  has  seisin  of  it*;   but  Aitotbe 

teronl  kinds 

not  during  its  suspension^;  and  a  rent-charge  orincorpo< 
may  be  conveyed  by  fine  *  and  recovery  ^,  lease  t^eJu  of . 
and  release,  bargain  and  sale,  and  covenant  to  ^i!iuy,ud 
stand  seised^  as  well  as  by  the  grant  at  com-  ^nv!?^!^ 
men  law.  ^L^'JJ  be 

granted. 

So,  a  rent  may  be  reserved  on,  and  created  by  Rcnu. 
a  fine  ^  bargain  and  sale  ^  and,  consequently,  a 
lease  and  release.  It  may  also  be  reserved  out  of 
the  estate  or  seisin  of  a  recoveror  in  a  common 
recovery  ^  But  the  grant  of  a  rent-charge  out  of 
lands,  of  which  the  grantor  is  nbt  seised  at  the 
time  of  the  grant.,  is  void;  though  the  grantor 
should  afterwards  purchase  the  same  lands  ^ : 
unless  perhaps  the  grant  be  by  fine  executory^. 
So,  no  rent  can  be  reserved  out  of  a  rent  ^  or 
other  incorporeal  hereditament^:  and  if  a  dis- 
seisee release  to  his  disseisor,  reserving  a  rent, 
such  reservation  is  void'. 

'  Shcp.  T.  288.     Perk.  s.  91.  •  Shep.  T.  288. 

*  Shep.  T.  11. 

*  See  Pig.  97. 

*  See  Lade  o.  Barker,  2  Vent  260,  266. 
'  Shep.  T.  5.     2  RoU.  Ab.  18. 

"  Co.  Litt  144,  a. 

'  Cromweirs  case,  2  Co.  69,  b.    72,  b. 

'  Perk.  8.  65. 

'  Ibid.  65,  66;  and  see  Shep.  T.  11,  248. 

'  Shep.  T.  288. 

*'  Co.  Litt.  144,  a.  [See  stat.  5  Geo.  8,  c.  17,  as  to  leases, 
with  reservation  of  rent,  of  tithes  and  other  incorporeal  heredita- 
ments, by  ecclesiastical  persons.] 

*  Co.  Litt  144,  a. 
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A>  to  thD         Vested  remaiiiders  in  fee^  and  reyersions,  may 

MTenl  kinds  i  «  i 

of iocorpo-  be  granted  or  transferred  bj  grants  bargain  and 
tomenu  of\  Sale',  lease  and  release ^  covenant  to  stand  seised^ 
^uy,»d  fineS  or  a  release  to  the  particular  tenant^;  but 
Qot^yancet  not  by  a  recovery  ^  nor  feofifaient.  So  a  re- 
ihe*mt*ybe  malndcr  in  tail  can  only  be  conveyed  by  fine*. 
*^**^'  As  to  contingmt  remainders,  they  may  be  de- 
and"^i!"  stroyed,  as  I  have  before  observed,  by  feoffment, 
fine,  or  recovery ;  but  they  can  only  be  conveyed 
by  fine  by  way  of  egloppdy  and  pahaps  by  a  com- 
mon recovery  *. 

*  Litt.  8.  568.  '  Vaugh.  51. 

*  BuU.  Co.  Litt  270,  a.  note  8. 
'  5  Co.  8,  b.     11  Co.  46,  b.    47,  a. 
'  See  Shep.  T.  13. 

*  Litt  s.  575. 
»  2  Cru.  30,  31. 

*  3  Co.  84,  a.  [A  grant  by  tenant  in  tail  in  remainder  would 
have  the  same  effect  as  a  conveyance  by  bargain  and  sale,  or 
lease  and  release,  of  tenant  in  tail  in  possession ;  that  is,  it  would 
pass  a  base  fee  determinable  by  the  death  of  the  tenant  in  tail 
without  issue.  Ex  parte  Boehm  and  another  In  re  Bennett, 
5  Mad.  124.     See  also  Doe  v.  Woodroffe,  10  Mee.  &  Wels.  608.] 

*  See  Feame,  Cont  Rem.  537,  4th  edition.  Weale  v*  Lower, 
Poll.  54.  [The  fine  in  this  case,  although  it  could  only  operate 
by  estoppel  until  the  contingency  happened,  had  afterwards 
an  ulterior  operation ;  the  estate  which,  upon  the  happening  of 
the  contingency,  became  vested,  fed  the  estoppel,  and  the  fine 
then  operated  upon  that  estate,  as  though  the  eatate  had  been 
vested  in  the  cognizor  at  the  time  the  fine  was  levied.  See  Doe 
dem.  Christmas  o.  Oliver,  10  Bam.  8c  Cress.  181.  It  has  been 
contended  that,  because  a  fine  operated  as  an  estoppel  in  the  case 
of  a  contingent  remainder,  and  because  an  indenture  may  qiente 
as  an  estoppel,  (Bensley  v.  Burdon,  2  Sim.  &  Stu.  519,)  there- 
fore, an  indenture  of  grant,  executed  by  the  owner  of  a  oootiii- 
gent  remainder,  or  an  executory  interest,  would  transfer  sock 
contingent  remainder,  or  executory  interest,  to  the  grantee.    Bat  it 
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The  interest  which  a  lessee  has  in  his  lease  Aitothe 
before  entry  is  capable  of  bemg  assigned  ^.    But  of  ineorpo- 
if  A.  make  a  lease  for  forty  years  to  B.,  and  it  is  tamentt  of » 
covenanted,  that  if  the  premises  be  well  repaired  |Suy,  md 
at  the  expiration  of  tha  term,  the  lessee  shall  hold  Mnv'Tyuicot 
over  for  a  farther  term  of  years ;  it  seems  doubt-  tho^may  be 
ful,  whether  the  interest  of  the  lessee  in  the  *'~**^' 
second  term  be  assignable  at  law  ^,  ^^ 


must  not  be  supposed  that  an  indenture  can  have  such  an  opera- 
tion where  the  contingent  remainder  is  granted  eo  mmiine.     An 
inoocent  assurance,  which  passes  nothing  but  what  the  grantor 
had  at  the  time,  cannot  amount  to  an  estoppel  by  virtue  of  any 
operative  words  contained  in  it     And  it  is  a  rule,  that  an  estop- 
pel should  be  certain  to  every  intent ;  and,  therefore,  if  the  thing 
be  not  precisely  and  directly  alleged,  as  an  averment  of  seisin  in 
the  grantor,  or  be  mere  matter  of  supposal,  it  shall  not  be  an 
estoppel ;  nor  shall  a  man  be  estopped  where  the  truth  appears 
by  the  same  instrument,  or  that  the  grantor  had  nothing  to  grants 
or  only  a  possibility.     See  Co,  Littd52,  b. ;  Right  dem.  Jeffreys 
ft  Backnell,  2  Bam.  k  Adol.  278.    Wherever,  therefore,  the 
grant  of  one  entitled  to  a  contingent  remainder  discloses,  as  it,  of 
couise^  usually  does,  the  real  nature  of  the  grantor's  title,  it  will 
be  proper  to  adopt  that  form  of  assurance  which  has  been  sub- 
stituted for  the  fine,  that  is,  a  deed  inroUed. 

A  surrender  of  copyholds  cannot  operate  by  way  of  estoppel. 
Doe  V.  Wilson,  4  Bam.  &  Aid.  313.] 
•  Co.  Litt.  46,  b. 

'  See  Skerae's  case.  Moor,  27.  [A  remainder,  properly  so 
called,  in  a  term,  is  the  residue  of  the  term  after  a  certain  definite 
portion  of  it  has  been  subtracted ;  as,  for  instance,  the  last  ten 
yean  of  a  term  of  twenty  years  after  the  first  ten  years  have 
been  granted  away.  And  such  an  interest  is,  even  according  to 
the  old  authorities,  assignable  at  law  as  well  as  in  equity.  Sheriff' 
«.  Wrotham,  1  Cro.  Jac.  509.  But  where  a  term  of  years  is 
made  the  subject  of  successive  limitations,  and  the  interest  first 
timited  is  of  uncertain  duration,  as  where  the  term  is  given  to 
A.  for  life,  and  after  his  decease  to  others,  all  the  limitations  after 
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^^the         The  proprietor  of  land  may  grant  the  emble- 

of  incorpo- 
veal  hei^di* 

temenu  of\  ^®  ^^^  ^^  Called  possibilities,  in  consequence  of  the  posubllily, 
grantable       (in  contemplation  of  law),  of  the  period  for  which  the  first 
the  MTer^     interest  is  given,  outlasting  the  term  itself.     And  formerly  it  was 
couTOTsncet   held,  that  a  term  for  years  given  to  one  for  life,  with  remainder 
thejmay  be  ^  Others,  vested  absolutely  in  the  first  taker,  notwithstanding  tbe 
gnnted.        gift  over,  on  the  ground,  that  in  consideration  of  law,  the  life  of 
a  man  is  a  greater  estate  than  any  lease  for  years.    Bat  it  has 
now  long  been  settled  that  possibilities,  whether  depending  on 
one  or  more  contingencies,  may  be  legally  limited  in  a  tens,  at 
least  by  wilL    See  Manning's  case,  8  Co.  187 ;   Howard  v.  Dnke 
of  Norfolk,  2  Swanst  464 ;  Doe  dem.  Shaw  v.  Steward,  1  AdoL 
&  £1.  300.     And  such  possibilities  have  always  been  assignable 
in  equity.    2  Freem.  238,  250.     Donne  o.  Hart,  2  Ross.  &  Hj. 
360.    In  Lampet*s  case  (10  Co.  47,  b.)  it  was  decided,  that  a 
possibility  of  this  description   might  also  be   eztingoiahed  by 
grant,  or  release,  to  him  in  possession.     In  that  case,  a  testator 
being  entitled  to  lands  for  a  term  of  years,  devised  them  to  A.  for 
life,  and  after  his  decease,  to  the  testator's  sister,  Elizabeth,  and 
made  A.  his  executor.    After  the  decease  of  the  testator,  Eliza- 
beth married ;  and  she  and  her  husband  granted,  assigned,  and 
yielded  up  the  premises  for  all  their  term  and  interest  thereinto 
A.,  who  was  then  in  possession.    But  althougb  the  possibilitj  is 
the  term  was  held  to  be  extinguished  by  the  grant  or  release  to 
A.,  yet  it  was   adjudged,  on  the  authority  of    Carters  case^ 
2  Brownl.  173,  175,  that  such  possibility  could  not  have  beea 
granted  to  a  stranger  during  the  lifetime  of  A.     See  also  Shep- 
herd's Touchstone,  239.    In  the  case  of  Donne  v.  Hart,  2  Ron- 
&  My.  360,  however,  the  Master  of  the  Rolls  treated  it  as  clear 
that  a  wife's  contingent  legal  interest  in  a  term  may  be  sold  bj 
the  husband.     And  indeed  in  modern  practice,  the  dedsion  io 
Carter's  case  has  been  very  generally  disregarded,  owing  to  a 
reliance  on  the  present  disposition  evinced  by  courts  of  law  to 
a£fbrd  every  facility  to  the  alienation  of  property,  and  to  fS^ 
effect  to  assurances  in  common  use,  and  which  would  neoe»ar3j 
be  hostile  to  any  doctrine  tending  to  make  an  interest  whidi  i* 
recognised  by  law,  and  not  being  a  chose  in  action,  altogether 
inalienable.     This  reliance  appears  to  have  been  well  foonded; 
since  a  late  case  (Doe  dem.  Shaw  v.  Steward,  1  Adol.  &  El.dOO)» 
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mentSy  or  fruits  and  produce  thereof® ;  and  not  At  to  the 
only  such  as  are  actually  upon  the  land  at  the  of  incorpo. 
time  of  the  grant,  but  such  as  may  afterwards  tamenu  of'a 
grow  thereupon,  or  arise  out  of  it^;  for,  say  the  ?^uy,lnd 
books,  the  land  is  mother  and  root  of  all  fruits,  ^ny'lT^^ 
and  the  proprietor  of  it  is  possessed  of  the  present  ^^,7^^^ 
fruits  actuaUy,  and  of  the  future  potefdiaUy  \    So  ^^*^' 
a  parson  may  grant  all  the  tithe  wool  that  he  menu.' 
shall  have  in  such  a  year ;  but  a  man  cannot  grant  TithM. 
all  the  wool,  which  shall  grow  upon  his  sheep, 
which  he  shall  afterwards  purchase ;  for  he  hath 
not  the  latter  actually,  nor  potentially  \ 

may,  perhaps,  be  considered  as  having  established  that  every 
Ic^al  interest  or  possibility  in  a  term  is  assignable  at  law.     In 
that  case,  a  testator  bequeathed  to  S.  a  leasehold  house  during 
the  term,  in  case  he  should  so  long  live  and  continue  to  inhabit 
the  said  house ;  and  after  his  decease,  or  giving  up  possession  of 
the  house,  or  in  case  he  should  mortgage  the  same,  then  to  M. 
the  wife  of  S.,  to  hold  unto  her  for  the  remainder  of  the  term, 
in  case  she  should  so  long  live  therein  and  remain  the  widow  of 
S.,  with   remainder  over.     A  commission  of   bankrupt  issued 
against  S.,  under  which  the  assignees  sold  the  property.     S.  then 
died ;  and  his  widow  having  brought  ejectment  for  the  premises, 
judgment  was  given  for  the  defendants,  who  claimed  under  the 
vendee  of  the  assignees.     It  will  be  observed,  that  the  last-men- 
tioned case,  as  weU  as  Lampet's  case,  arose  upon  the  assignment 
hy  a  husband  of  his  wife's  possibility;  but,  of  course,  if  the 
possibility  of  the  wife  be  grantable  by  the  husband,  he  may  a 
fortiori  grant  one  which  belongs  to  him  in  his  own  right] 

•  Perk.  8. 67, 59. 

'  2  Roll.  Ab.  47, 48.  So  there  may  be  a  grant  as  well  of  trees 
then  growing,  as  of  trees  which  shall  thereafter  grow  upon  the 
soil.  See  Sir  Francis  Barrington's  case,  8  Co.  136,  b. ;  and 
14  East,  338,  839,  in  Stanley  o.  White. 

*  See  Grantham  r.  Hawley,  Hob.  132. 
»  Ibid. 
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As  to  the 

aevenl  kinds 
of  iueorpo- 
retl  hendi- 
Unwnts  of  » 
gran  table 
qoalHj,  and 
the  sereral 
conyeranees 

• 

by  which 
thej  nimj  be 
granted. 

Advowsons. 


Advowsons  are  conveyed  by  grant  at  oommon 
law ' ;  and  as  they  may  be  limited  to  uses,  they 
may  be  also  transferred  by  bargain  and  sale, 
covenant  to  stand  seised,  and  lease  and  release. 
So  a  fine  may  be  levied  of  an  advowson^ :  aad  if 
it  be  appendant  to  a  manor,  a  recovery  may  be 
suffered  of  it  upon  a  writ  of  entry  en  k  poaK 
But  if  the  advowson  be  in  gross^  the  recovery 
must  be  suffered  upon  a  writ  of  right  of  advow- 
son^: or  if  it  be  suffered  of  the  advowson,  toge^ 
ther  with  a  small  quantity  of  land,  then  it  may  k 
suffered  upon  a  writ  of  entry  sur 


Corrodr, 
serriees, 
seignories, 
and  fran- 
chises. 


Charters. 


A  corrody  certain  ®,  and  services  ^  are  grantaUe 
in  fee,  or  for  life,  or  years ;  and  so  are  seignories 
and  franchises ;  such  as  views  of  frankpledge,  and 
perquisites  of  courts;  to  have  waifs,  wrecks, 
estrays,  treasure-trove,  royal  fish,  forfeitures,  and 
deodands ;  the  conuzance  of  pleas  or  baUiwick, 
fair  or  market*  a  forest*  chase,  park,  warren,  or 
fishery,  and  the  like  ^ 

A  tenant  in  fee-simple  may  grant  the  title- 
deeds  of  his  estate,  and  the  grantee  may  either 

'  Litt  8.  617.  Co.  Litt  332,  a.  A  prebendary  cannot  charge 
his  prebend  before  induction.  Hare  ».  Buckley,  Kowd.  526, 528. 
[See  Grenfell  v.  The  Dean  and  Canons  of  Windsor,  2  BeaT.  544.] 

*  8  Co.  Rep.  145,  a. 

•  Dormer  s  case,  5  Co.  Rep.  40.  •  See  2  Cm.  167. 
»  Baley  v.  University  of  Oxford,  2  Wils.  116. 

•  Perk,  sec  103.     2  RoD.  Ab.  45. 

*  Shep.  T.  238.     Secus  as  to  a  corrody  uncertain,  2  Roll  45. 
«  Ibid.  239. 
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keep  or  cancel  them :  but  not  so  as  to  a  tenant  in  as  to  the 

.-  aoYenl  kind* 

tflll   «  of  incorpo- 

real heredi- 
tamcDtt  of  % 

On  the  other  hand,  there  are  several  kinds  of  ^uity,  tnd 
incorporeal  property,  which  the  policy  of  the  law  mZ'^xm^ 
does  not  permit  to  be  the  subjects  of  grant  or  ^Z^^y  be 
transfer.    Thus,  offices  of  trust  and  confidence  *^^" 
are  not  grimtable;  unless  in  some  special  cases,  ^^r ^' 
where  they  are  expressly  granted  to  a  man  and 
his  assigns^  or  to  him  and  his  hdrs^.    So  an  an- 
nuity j9ro  cancilio  in  posterum  impendendo  cannot 
be  transferred,  unless  the  original  grant  thereof 
expressly  authorise  an  assignment « :  and  it  haa 
been  lately  determined,  that  the  pay  of  an  officer 
in  the  army  is  not  assignable  ^. 

Indeed  in  no  case  will  the  law  permit  the  trans- 

'  Shep.  T.  241,  242.     Co.  Litt  232,  b. 

'  Perk,  sec  99,  100.  Shep.  289,  241.  2  Atk.  14,  332. 
See  Priddy  v.  Rose,  3  Mer.  86.  A  pension  for  past  services  may 
be  aliened  ;  but  a  pension  for  supporting  the  grantee  in  the  per- 
formance of  future  duties,  is  inalienable.  Davis  v,  Duke  of 
Marlborough,  Swanst  74,  and  the  cases  there  cited. 

*  Perk.  8. 1 0 1 .    7  Co.  28,  c    See  Har.  Co.  Litt.  1 44,  b.  note  1 . 

'  Flarty  v.  Odium,  3  Term  Rep.  681.  Lidderdale  t^.  Mont- 
rose, 3  Term.  Rep.  248.  [The  retiring  pension  of  a  military 
officer  of  the  East  India  Company  does  not,  upon  his  bankruptcy, 
pass  to  his  assignees.  Gibson  v.  East  India  Company,  5  Bing.  N.  C. 
262.  And  for  the  same  reason,  viz.  upon  principles  of  public 
policy,  a  compensation  granted  to  a  public  civil  officer,  on  the 
reduction  of  offices  in  his  department,  under  the  4  &  5  Will.  4, 
c.  24,  is  not  assignable  by  him.  Wells  o.  Foster,  8  Mee.  &  Wels. 
149.  See  also  Cooper  v.  Reilly,  1  Russ.  &  My.  560;  Grenfell  v. 
The  Dean  and  Canons  of  Windsor,  2  Beav.  544;  Tunstall  r. 
Bootbby,  10  Sim.  542.] 
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Grant. 


Ai  to  tha 
seTeiml  kindi 
of  ineoipo- 
Kftl  heradi- 
lamentt  of  » 
gnntftble 
qoalitj,  and 
the  MToni 
eonvejaneet 
bj  which 
thej  maj  be 
granted. 


ter  of  choses  in  aetton  ^  Courts  of  equity,  how- 
ever, have  in  most  instances  supported  assign- 
ments of  them.  A  bond,  the  benefit  of  a  decree 
or  judgement  ^  a  seaman's  wages®,  and  the  like 
choies  in  action,  may  be  transferred  in  equity; 
such  equitable  transfer  being  considered  in  the 
nature  of  an  agreement,  of  which  the  Court  of 
Chancery  directs  the  performance. 


As  to  at- 
tornment, 
and  the 
effect  of  the 
•tatutes  of 
inrolmentf, 
and  4  Ann. 
c.  16,  ••  9, 
upon  the 
conyeyaace 
by  grant 


(2.)  Incorporeal  property  arising  from,  or  con* 
sisting  of  rights  to,  land,  and  of  the  grantable 
quality  before  described,  maybe  divided,  as  Mr. 
Feame  has  observed,  into  two  general  classes: 
**  The  first,  comprising  such  real  hereditaments  as 
consist  of  rights  to  future  enjoyment  of  lands 
divided  fi:t)m  the  right  of  present  possession,  as 
remainders  and  reversions,  together  with  such 
mixed  hereditaments  as  consist  in  things  issuing 
out  of  lands,  or  to  be  rendered,  paid,  or  done,  by 
the  tenants  or  owners  of  lands  in  respect  to  the 
tenure  thereof  The  other  class,  extending  to  all 
the  residue  of  incorporeal  hereditaments,  namely, 
to  those  mixed  hereditaments  which,  though  they 
relate  to  lands,  or  some  benefit  thereout,  or  have 
a  local  relation,  yet  are  distinct  from  the  owner- 


*  Co.  Litt.  214,  a.  See  2  Black.  Com.  442.  [Blackstooe 
adds,  <<  And  therefore,  when  in  common  acceptation,  a  debt  or 
bond  is  said  to  be  assigned  over,  it  most  still  be  sued  "  (i.  e. 
at  law)  *<  in  the  original  creditor's  name ;  the  person  to  whom  it 
is  transferred  being  rather  an  attorney  than  an  assignee.**  ] 

'  3  P.  W.  199,  200. 

•  Crouch  r.  Martin,  2  Vem.  696.  [Prize  money,  Alciawi^r 
r.  The  Duke  of  Wellington,  2  Ruas.  &  My.  86.] 
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ship  or  right  of  enjoyment  of  the  lands  them-  as  to  »i. 
selvesi  or  of  anything  to  be  paid,  rendered,  or  and  the 
done  by  the  tenants  or  owners  of  land  in  respect  itatut^  of  ^ 
of  the  tenure  thereof^."  lS!d  "am. 

c  16,  ••  9, 

upon  the 

A  deed  was  necessary  to  the  transfer  of  every  hj^^^ 
kind  of  incorporeal  property ;  and  as  to  the  here- 
ditaments falling  within  the  latter  of  the  above 
classes,  they  passed  by  the  mere  delivery  and 
execution  of  the  deed.  But  to  the  conveyance  of 
those  hereditaments,  which  are  comprised  in  the 
first  branch  of  the  above  division,  the  additional 
ceremony  of  attornment  was  necessary ;  which 
was  nothing  more  than  the  consent  of  the  tenant 
of  the  land  to  the  disposition  or  grant  intended 
to  be  made.  Attornment  in  cases  of  this  kind 
was  as  necessary  as  livery  of  seisin  in  the  convey- 
ance of  corporeal  estates  ^ 

It  is  to  be  observed,  that  a  use  might  have  been 
raised  upon  a  bargain  and  sale  for  a  pecuniary 
consideration,  and  upon  a  covenant  to  stand  seised 
in  consideration  of  blood  or  marriage ;  and  by  the 

•  See  Fearne's  Posth.  Works,  12. 

'  It  is  proper  here  to  observe,  that  if  a  man  had  leased  hb 
land  at  toilU  and  had  afterwards  granted  the  land  to  another,  the 
land  would  not  have  passed  by  the  attornment  of  the  tenant  at 
will,  because  the  grantor  had  not  a  reversion.  1  Roll.  Ab.  292,  a. 
pi.  9.  [But  see  the  case  of  Doe  dem.  Were  v.  Cole,  7  Bam.  & 
Cress.  243,  in  which  it  was  held,  that  the  possession  of  a  tenant 
from  year  to  year  is  sufficient  to  support  a  grant  of  the  reversion ; 
and  that  wherever  the  party  intending  to  convey  cannot  give 
immediate  possession,  the  lands  lie  in  grant  and  not  in  livery.] 


42  Grcmt. 

Ai  to  at.     mere  operatlou  of  the  Statute  of  Useel,  the  1^ 

an?  th?      estate  was  transferred  to  the  bargainee  in  the  one 

lutato^  <rf^  mstance,  and  to  the  covenantee  in  the  other.   No 

^^Tx^   ceremony  was  made  necessary  by  that  statute  to 

upon 'the  '    either  of  those  conveyances:  and  therefore  the 

h^^^    solemnities  of  livery  of  seism  and  attornment, 

were»  in  faot»  totally  superseded  by  it ;  for  as  the 

most  trifling  pecuniary  consideration  could  raise  a 

tise  for  the  benefit  of  the  bargainee,  it  was  no 

difficult  matter  to  contrive,  that  every  conyej- 

ance,  not  operating  as  a  covenant  to  stand  seised, 

should  fall  within  the  description  of  a  batigaiD 

and  sale.  To  correct  this  inconvenience  occasioned 

by  the  Statute  of  Uses,  so  far  as  it  related  to 

bargains  and  sales,  the  Statute  of  Inrolments 

was  made^;  which  enacted,  that  no  hereditar 

ments   shoiQd  pass  from  otie  man  to  another, 

whereby  any  estate  of  freehold  or  inheritance 

should  be  made  or  take  effect  in  any  person,  or 

any  use  thereof  to  be  made,  bff  reason  only  (f  any 

bargain  and  sale  ihereqf^  except  such  bargain  mid 

sale  be  inroUed  within  six  months  next  after  the 

date  thereof. 

From  the  evident  import  of  the  words  of  this 
statute,  it  seems  clear,  that  if  there  had  been  a 
conveyance  of  corporeal  hereditaments  by  livery 
of  seisin,  or  a  grant  of  incorporeal  hereditaments 
falling  within  the  first  branch  of  the  above 
division  by  deed  and  attornment,  or  if  coming 

^  27  Hen.  8,  c  16. 
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within  the  second  branch  of  it,  by  deed  only ;  the  ai  to  at. 

tonment, 

hereditaments,  comprised  in  such  conveyance  or  and  the 

.        !'  effect  of  the 

grant,  conld  not  have  been  said  to  pass  hy  reason  lutntet  of 
only  qf  a  bargain  and  sale  thereqf^ ;  but  on  the  and  4  Ann. 
contrary,  by  reason  of  the  livery  in  the  one  case,  upon'thi  ' 
and  of  the  deed  and  attornment,  or  deed  only,  in  fc^JSIT* 
the  other :  and,  that  if  there  had  been  a  grant  of 
incorporeal  hereditaments  of  the  first  description 
for  a  pecuniary  consideration  wUkout  attornment^ 
such  grant  would  have  been  considered  as  a  bar- 
gain and  sale  within  the  statute,  and  would  have 
requhred  inrolment  as  such. 

Thus  the  matter  stood  upon  the  principles  of 
the  common  law,  and  upon  the  construction  of 
the  Statute  of  Inrolments.  But  some  doubts 
have  arisen  upon  the  statute  of  4  Ann.  c.  16,  s.  9 ; 
by  which  it  was  enacted,  "  That  grants  and  con- 
veyances by  fine  w  otherwise  of  any  manors  or 
rents,  or  of  the  r&oersicn  or  remainder  of  any 
messuages  or  lands,  shall  be  good  and  effectual  to 
all  intents  and  purposes,  withovi  any  attornment  of 
the  tenants  of  any  such  manors,  or  of  the  land 
out  of  which  such  rent  shall  be  issuing,  or  of  the 
particular  tenants,  upon  whose  particular  estates 
any  such  reversions  or  remainders  shall  and  may 
be  expectant  or  depending,  as  if  their  attornment 
had  been  had  and  made.'' 

It  is  manifest,  that  if  this  act  be  allowed  to 

'  See  2  Inst  671.     1  Leon.  6. 
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Ai  to  at-  operate  in  the  full  extent  of  the  above  words,  it 

»nd  the  will  virtuallj  repeal  the  Statute  of  Inrolments, 

•tatut^of  so  far  as  it  related    to   hereditaments  which 

^tlnn.  required  the  ceremony  of  attornment  to  transfer 

apon  the         tUOm. 

coDyeyance 

bj  gnnt. 

As  I  have  before  observed,  the  Statute  of  Inrol- 
ments  extended  only  to  conveyances  opantmg 
under  the  Statute  of  Uses  by  way  of  bargain  and 
sale,  for  the  purpose  of  introducing  the  ceremony 
of  inrolment  in  the  place  of  livery  of  sdsin, 
and  attornment,  in  cases  where  those  solemnities 
were  superseded  by  the  operation  of  the  latter 
statute.  The  act  of  inrolments  was  never  meant 
to  apply  to  those  conveyances,  which,  operating 
under  the  principles  of  the  common  law,  were 
complete  without  the  assistance  of,  or  any  refer- 
ence  to,  the  doctrines  and  Statute  of  Uses.  Th^e- 
fore,  when  incorporeal  property  described  in  the 
second  of  the  above  classes  was  intended  to  he 
conveyed,  the  grant  thereof  was  perfect  at  the 
common  law  upon  the  execution  of  the  deed  only; 
and  when  that  in  the  first  of  those  classes  was 
intended  to  be  granted,  the  additional  ceremony 
of  attornment  was  necessary  to  the  transfer. 
But  in  both  cases  inrolment  was  unnecessaiy. 
When  indeed  the  ceremony  of  attornment  was 
omitted  in  the  latter  case,  the  grant,  if  made  for 
a  pecuniary  consideration,  was  considered  as  a 
bargain  and  sale  within  the  statute.  Why  ?  Be- 
cause it  was  otherwise  incomplete :  it  could  other- 
wise have  no  operation  at  aU. 
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Then  the  Statute  of  Anne  was  enacted,  which  ai  to  «t- 
expressly  curects,  that  all  grants  of  rent,  rever-  and  th* 
sions,  and  remainders,  shall  be  perfect  mthota  •umt^of^ 
attornment.    Now  if  we  are  to  form  a  construe-  u?4"rnD. 
tion  upon  this  statute  from  the  general  import  of  npon'the ' 
the  words,  the  effect  produced  by  it  woidd  be,  that  SJT^tT* 
all  incorporeal  hereditaments,  in  respect  to  the 
transfer  of  them,  are  placed  upon  the  same  foot- 
ing :  that  they  wUl  all  pass  without  attornment 
by  deed  only;  and  consequently,  that  grants  of 
hereditaments,  described  in  the  first  branch  of  the 
above  division,  being  now  perfect  without  attorn- 
ment, and  without  the  aid  of,  or  any  reference  to» 
the  Statute  of  Uses,  will  no  more  require  inrol- 
ment  under  the  statute,  when  made  for  a  con- 
sideration in  money,  than  grants  of  hereditaments 
&lling  within  the  second  of  the  above  classes. 

But  Mr.  Feame  has  contended,  that  the  Statute 
of  Inrolments  stands  entirely  unaffected  by  the 
Statute  of  Anne  respecting  attornments  ;  because 
it  would  be  contradictory  to  all  the  rules,  which 
hold  in  the  construction  of  statutes,  to  extend 
such  general  indefinite  words,  as  the  words,  or 
othemnse^  in  the  Statute  of  Anne,  to  the  repeal  of 
a  preceding  statute,  unnoticed  in  the  subsequent 
one*. 

It  appears  to  me,  however,  that  the  words  of 
the  Statute  of  Anne  express  the  meaning  of  the 
legislature  very  clearly  and  distinctly :  and  if  the 

«  See  Fearne's  Posth.  Works,  82,  33. 


46  Grant. 

Ai  to  at.     manifest  intention  of  the  statute  cannot  be  ef- 

ud  Old       ftcted  without  a  partial  repeal  of  a  preceding  one, 

•utat^  of    I  can  see  no  reason  why  the  rule  of  law,  which 

wd  rroD.   says,  that  lege$  posteriares  abrogant priores^  should 

upoo'the '    not  take  place.    The  two  statutes  appear  per- 

bJ^JSTtT    fectly  repugnant  to  each  other,  so  far  as  they 

relate  to  incorporeal  hereditaments,  which  require 

attornment  to  pass  them :  and  I  can  see  nothing 

contradictory  to  the  rules,  usually  adopted  in  the 

construction  of  statutes,  in  considering  the  former 

statute  virtually  repealed  by  the  latter  to  the 

extent  of  such  repugnancy. 

But  an  evident  inconsistency  would  result  from 
the  construction  contended  for  by  Mr.  Feame. 
Suppose  a  voluntary  grant  of  hereditaments  com- 
prised in  the  first  of  the  above  classes,  without 
either  a  good  consideration  to  support  it  as  a 
covenant  to  stand  seised,  or  a  pecuniary  one  to 
establish  it  as  a  bargain  and  sale ;  as  this  grant 
does  not  interfere  with  the  Statute  of  Imrolmenl^ 
there  can  be  no  doubt  but  that  it  would  be  good 
by  the  Statute  of  Anne  without  attommefa ;  and 
3^t,  according  to  Mr.  Feame's  construction,  that 
statute  would  be  altogether  inapplicable  to  an- 
other grant  of  the  same  hereditaments^  atid  under 
the  same  circwmstances^  excepting  only  in  the 
trivial,  and  perhaps  accidental  one  of  having  the 
consideration  of  a  shilling,  or  a  penny,  so  as  to 
make  it  a  bargain  and  sale  within  the  Statute  of 
Inrolments  *. 

'  [See  Smith  V.  Frederick,  1  Russ.  174,  196,  210.] 
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(3.)  The  word  graiUt  is  the  most  jn'oper  for  the  ai  to  the 
transfer  of  incorporeal  hereditaments.    But  it  is  words  of  a 

gnnt* 

not  absolutely  necessary  in  grants,  strictly  ope- 
rating as  such  at  common  law  by  the  mere 
delivery  of  the  deed.  Therefore  it  has  been  deter- 
mined, that  words  of  covenant  •,  or  an  instrument 
in  the  shape  of  an  obligation ',  may  amount  to  a 
grant  of  a  way,  or  a  rent«harge. 

The  word  grants  is  essentially  requisite  in  those 
cases  only,  where  the  conveyance,  by  which  the 
incorpcreaji  property  is  intended  to  pass,  is  eocdvn 
sivdy  applicable  to  the  transfer  of  corporeal  here- 
ditaments; or  being  applicable  to  the  transfer 
both  of  corporeal  and  incorporeal  property,  some 
ceremony,  necessary  to  the  completion  of  it,  is 
omitted.  Thus,  no  incorporeal  property  can  pass 
by  a  feoffinent  and  livery,  unless  the  word  grant 
be  used  ® ;  and  when  a  conveyance  is  intended  to 
operate  as  a  release,  surrender,  or  confirmation, 
and  such  release,  surrender,  or  confirmation,  is 
defective,  by  reason  that  the  releasee,  surrenderee, 
or  confirmee,  has  no  estate  to  support  the  convey- 
ance as  a  release,  &c.,  or  upon  any  other  account ; 
then  such  defective  conveyance  cannot  operate  as 

*  MouD^oy's  case,  3  Lev.  905*    4  Leon.  147.     2  Yes.  sen.  9. 
^  Co.  Litt.  147,  a.    2  RoU.  Ab.  424,  or  the  words,  "  limit  and 

appoiDtr"     Shove  v.  Pincke,  5  Term  Rep.  124,  310. 

*  See  the  opinion  in  1  Bridg.  Con.  323.  2  RoU.  Ab.  56,  pi.  2. 
It  should  seem  from  the  books,  that  a  feoffment  of  a  reversion 
or  remainderf  with  the  subsequent  attornment  of  the  tenant, 
would  have  amounted  to  a  grant  before  the  Statute  of  Anne.  See 
2  RolL  Ab.  56,  pi.  13.    2  Bac.  Ab.  491. 


48  Grant. 

Am  to  the     a  grant  of  the  incorporeal  hereditaments  intended 

opentiTe  '^ 

words  of  a    to   poss,  unless  the  operative  word,  grafA,\^ 

fflSDt* 

therein  particularly  applied  to  the  transfer  ^   So 

'  See  Litt  s.  541, 542.    Ca  Litt  301,  b.    Cowp.  600.    Bat 
see  Shove  v.  Pincke,  cited  above. 

[The  liberality  which  the  courts  have,  in  later  times,  eviBced 
in  construing  deeds  so  as  to  effect  the  intention  of  the  pirtiei, 
renders  it  probable  that  in  no  case  would  the  word  '<  gnnt"  be 
deemed  essential.     Indeed,  the  test  which  is  mentioned  in  tbe 
text  seems  to  be  illusory,  unless  the  intention  as  to  the  modiu 
operandi  of  the  deed  b  to  be  gathered,  not  from  the  entire  con- 
tents of  the  instrument  and  the  nature  of  the  transaction,  bat 
from  the  use  of  some  particular  expressions,  a  rule  which  is  oer- 
tainly  not  deducible  even  from  the  more  ancient  authoritieB  on 
this  subject.     See  2  Lev.  9 ;  3  Lev.  370 ;  1  Mod.  175 ;  and  see 
also  1  Russ.  2iy.    In  the  case  of  Adams  v.  Steer,  Cro.  Jac.  210 
it  was  resolved  that  a  reversion  will  pass  by  the  words  "alien 
bargain,  and  sell,"  though  the  deed  be  not  inrolled ;  and  in  Roll. 
Ab.  786,  (R.  568),  it  is  stated,  that  if  a  woman,  in  consideration 
of  an  intended  marriage,  by  deed  inrolled,  *^  gives,  grants,  and 
confirms  '*  to  the  use  of  the  intended  husband  and  his  hein,  with 
clause  of  warranty,  but  no  livery  of  seisin,  and  afterwards  tbe 
marriage  takes  place,  the  use  arises  to  the  husband  by  force  of 
the  deed.    In  this  latter  case,  although  the  operative  words  of 
conveyance  were  applicable  exclusively  to  a  feofiinent,  or  gmt, 
the  intention  of  the  parties  that  the  deed  should  operate  in  an- 
other way,  prevailed ;  and  that  intention  was  collected,  not  from 
the  use  of  particular  operative  words,  but  from  the  omission  of 
one  ceremony,  (the  livery  of  seisin,)  and  the  adoption  of  an- 
other, (inrolment).     It  appears,  therefore,  that  the  use  of  the 
word  **give,"  or  ^'enfeoff"  alone,  or  of  the  words  "baigaio 
and  sell "  alone,  is  not  to  be  held  conclusive  as  (o  the  intention 
of  the  parties  that  the  instrument  shall  operate  as  a  feoffiaaent,  or 
as  a  bargain  and  sale,  but  that  the  omission  of  the  ceremonj 
requisite  for  perfecting  the  assurance  as  a  feofiinent  in  the  one 
case,  or  as  a  bargain  and  sale  in  the  other,  would  serve  to  iodteate 
a  contrary  intention.     It  is  true  that,  in  Adams  v.  Steer,  tbe 
word  "  alien  "  was  relied  on ;  and  it  was  said  to  have  been  beM 
in  another  case  there  cited,  that  by  the  words  <'  bargain  and  idl** 
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only  with  attornment,  a  reversion  passeth  not.     But  this  earlieir  As  to  the 
case  appears  to  be  inconsistent  with,  and  may,  perhaps,  be  con-  ^^j?^^? 
sidered  as  over-ruled  by,  that  of  Shove  v.  Pincke :  for  the  words  gnmt. 
"  limit  and  appoint "  have  a  peculiar  technical  meaning,  as  well 
as  the  words  "  bargain  and  sell ;"  and  the  reason  for  holding  that 
a  grant  may  be  made  by  expressions,  the  province  of  which  is 
merely  to  limit  a  use,  must  equally  apply  to  expressions  whose 
property  it  is  to  raise  or  create  a  use.     In  fact,  in  the  making  of 
all  assurances  there  are  two  intentions :  the  first,  which  is  the 
chief  and  primary  one,  as  to  the  nature  of  the  interest  to  be 
passed  or  created :  the  other,  which  is  merely  secondary,  as  to 
the  form  of  the  instrument  by  which  the  object  of  the  parties  \^ 
to  be  effected.     8  Lev.  872.     1  P.  W.  168.     Hob.  277.    Shep. 
Touch.  82, 88.      2  Ball.  &  Beat.  46.     And  the  principle  to  be 
extracted  from  the  cases  appears  to  be  this,   that   where  the 
primary  object  is  apparent  from  the  assurance   itself,  or  the 
nature  of  the  transaction,  it  must  be  assumed  that  the  secondary 
intent,  being  one  merely  relating  to  form,  is  such  as  to  effect  that 
primary  object     If  this  view  of  the  authorities  be  correct,  it 
would  follow,  that  the  alleged  distinction  between  an  assurance 
intended  to  operate  as  a  grant,  and  one  intended  to  operate  in 
some  other  way  than  a  grant,  is  (as  has  been  already  observed) 
an  unsubstantial  one ;  since  it  is  admitted  that,  in  the  former 
case,  the  omission  of  the  word  *<  grant "  is  immaterial ;  and  it 
appears  that  the  law  infers  or  supplies  the  intention  for  a  suf- 
ficient operation  of  the  deed,  where  the  only  apparent  defect  is 
the  mere  substitution  of  one  technical  expression  (however  in- 
appropriate,) for  another;  and  where  that  defect,  if  held  to  be 
material,  would  prevent  the  deed  from  having  any  operation  at 
all.     See  1  Atk,  8,  where  it  is  said,  that  wherever  a  court  of  law 
or  equity  find  that  the  general  and  substantial  intent  of  the  par- 
ties was  that  the  estate  should  pass,  they  will  construe  deeds  in 
support  of  that  intention,  different  from  the  formal  nature  of 
those  deeds  themselves. 

In  the  case  of  Haggerston  v.  Hanbury,  5  Bam.  &  Cress.  101, 
it  was  decided,  that  a  deed  which  contained  the  words  <'  grant, 
bargain  and  sell,"  and  which  had  been  enrolled,  (such  enrolment 
evincing  the  election  of  the  parties  to  treat  the  assurance  as  a 
bargain  and  sale.  Roll.  Ab.  786,  787,)  operated,  nevertheless,  as 
a  grant,  because  otherwise  the  legal  estate  would  not  have  been 
in  the  parties  in  whom  it  was  evidently  intended  to  be  vested. 

VOL.  II.  E 
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Alto  the     it  has  been  determined*,  that  where  Kvefimm 

operatiTe  , 

words  of  ft  was  intended  to  be  conveyed  by  bargain  and  sale, 
by  the  words,  bargain  and  sell  only  (the  convey- 
ance being  void  as  a  bargain  and  sale  for  want  of 
inrolment),  it  should  not  pass  by  way  of  grant  at 
common  law  with  attornment  \ 

As  incorporeal  hereditaments  may  be  surren- 
dered ^  released  *,  and  limited  to  uses ',  they  may 
consequently  be  conveyed  by  surrender,  lease  and 
release,  and  bargain  and  sale,  without  the  word 
grant  • ;  because  there  are  other  particular  terms 
appropriated  to  each  of  those  conveyances. 

The  decision  in  this  case,  however,  as  well  as  in  that  of  Doedem. 
Wynne  o.  Griffith,  5  Barn.  &  Cress.  923,  in  neither  of  which  tre 
the  reasons  for  the  judgment  given,  niay  certainly  be  referred  to 
principles  of  construction,  which  are  quite  beside  the  inteoUos 
of  the  parties, — ^as,  for  instance,  that  where  a  deed  may  opente 
in  two  ways,  the  way  by  which  the  estate  was  first  executed,  shall 
prevail  (Roll.  Ab.  787) ;  or  the  rule  that  where  a  deed  maj 
operate  to  pass  land,  either  by  the  common  law  or  the  Statnte  of 
Uses,  it  shall  be  held  to  operate  at  common  law.  It  is  dear, 
however,  that  no  rule  of  law  of  this  nature  would  be  allowed  to 
prevail  against  the  evident  intention  of  the  parties. 

A  reservation,  or  exception,  may  operate  as  a  grant  Wick- 
ham  «.  Hawker,  7  Mee.  &  Wels.  63.] 

^  Cro.  Jac.  210.     Moor,  34,  pi.  113. 

'  But  see  3  Leon.  16.  ^  If  he  in  reversion  on  a  lease  kft 
years,  grants  his  reversion  to  his  lessee  for  years  by  words  of 
dedi,  eoncessifiqffaviy  and  a  letter  of  attorney  is  made  to  make 
livery  of  seisin,  the  donee  cannot  take  by  the  livery,  for  that  the 
lessee  hath  the  reversion  presently.*' 

*  Co.  Litt.  338,  a.  *  Shep.  T.,  321, 322. 

*  See  ante,  vol.  i.  105,  and  post,  tit  Bargain  and  Sale,  sec.  6. 

*  See  as  to  a  lease  and  release,  Mr.  Booth's  opinion  in  voL  ii. 
of  Cases  and  Opinions,  144. 
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(4.)  A  grant  at  common  law  passes  such  an  Astotho 
estate  only  in  the  property  conveyed,  as  the  grantor  %  gmt  in 
may  lawfully  transfer-     It  consecjuently  does  not  1^^:.. 
work  a  discontinuance^  when  made  by  tenant  in  '"^' 
tail  of  an  advowson,  common,  remainder,  or  any 
other  inheritance  lying  in  grant  '• 


'  Litt.  see.  616,  617.     Co.  Litt  332,  a.      [The  term  <<dis- 

ooDtiimaiice  "  was  used  to  distinguish  those  cases  in  which  the 

poflsession  might  be  recovered  by  entry  from  those  in  which  it 

could  be  recovered  by  action  only.    It  is  defined  by  Lord  Coke 

to  be  an  alienation  made  or  suffered  by  tenant  in  tail>  or  by  any 

that  is  seised  in  auter  droit,  (as  a  husband  seised  in  right  of  his 

wife,  or  a  parson  in  right  of  his  church,)  whereby  the  issue  in 

tail,  or  the  heir  or  successor,  or  those  in  reversion  or  remainder, 

are  driven  to  their  action,  and  cannot  enter.     (Co.  Litt  325,  a.) 

A  discontinuance  abo  took  place  where  a  disseisor  died  seised, 

provided  (since  the  stat  32  Hen.  8,  c.  33,)  he  had  had  peaceable 

possession  for  five  years  next  after  the  disseisin.     But  things 

lying  in  grant  could  not  either  be  divested  or  restored  by  entry ; 

and,  therefore,  to  such  things  the  distinction  between  right  of 

entry  and  right  of  action  could  not  be  applicable.    Now,  by 

stat.  3  &  4  Will.  4,  c.  27,  s.  39,  no  discontinuance  will  toll  or 

defeat  any  right  of  entry,  so  that  in  effect  discontinuances  are 

altogether  abolished. 

It  may  be  here  observed,  that  under  the  last-mentioned  act 
(sec  39,)  no  warranty  will  now  defeat  any  right  of  entry  or 
action  ;  (see  also  stat  3  &  4  Will.  4,  c.  74,  s.  14,  as  to  warranties 
by  tenant  in  tail) :  and  by  sec.  36  of  the  same  act,  3  &  4  Will.  4, 
C.27,  all  those  real  actions  in  which  the  writ  of  warrantia  chart^e, 
era  voucher  under  a  warranty,  might  be  resorted  to,  as  well  as  the 
writ  of    warrantia  charUe  itself,  are  abolished.     But  perhaps 
even  this  virtual  extinction  of  warranties  (strictly  so  called)  so 
ftr  as  estates  of  freehold  are  concerned,  may  not  entirely  dissi- 
pate the  fears  of  those  who  previously  excepted  to  the  use,  by 
parties  having  no  beneficial  interest  to  convey,  of  that  much 
misconstrued  and  persecuted  word,  "  grant,"  from  a  groundless 
apprehension  that  a  warranty  was  implied  in  it     On  this  point, 
see  Butler's  note  (1)  to  Co.  Litt  384,  a.  where  it  is  satisfac- 
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Am  to  the  toiily  shewn  that  in  conveyances  in  fee-eimple,  warranty  is  not 
opention  of  implied  by  the  word  "  grant,"  or  any  other  word  except  the  woni 
workiDg  ft      "  give/'  and   that  then   it  holds  only   during  the  life  of  the 

word  ^'  give/'  warranty  is  a  necessary  legal  consequence  of  the 
tenure  between  the  donor,  and  the  donee,  or  lessee. 

Warranty,  in  the  strict  technical  sense  of  the  term,  is  oonfioed 
to  lands  or  tenements  of  an  estate  of  freehold  or  inberitaDoe, 
and  does  not  extend  to  chattels,  real  or  personal.  But  where  a 
warranty  (so  called)  is  annexed  to  a  chattel,  the  party  shall  not 
vouch y  but  have  his  action  of  covenant  if  he  hath  a  deed.  Co. 
Litt  101,  b.  In  this  sense,  the  word  "  grant"  is  said  to  imply 
a  warranty  in  the  creation  or  assignment  of  a  term,  amounting, 
in  fact,  to  a  covenant  for  quiet  enjojrment :  2  Bac.  Abr.  65.  An 
implied  warranty  of  this  nature  will  be  qualified  by  express 
covenant,  (Stannard  r.  Forbes,  6  Adol.  &  £1. 572) ;  so  that  even 
in  the  case  of  the  grant  or  assignment  of  a  term,  by  trustees,  there 
is  no  objection  to  the  use  of  the  word  grant,  if  they  enter  into 
the  usual  covenant  that  they  have  done  no  act  to  incumber. 

If  a  man  conveys  in  fee  with  warranty,  and  after  the  hmd  b 
evicted  by  elder  title  for  certain  years,  the  grantee  may  hare 
action  of  covenant  though  the  warranty  be  annexed  to  a  free- 
hold :  for  the  same  words  make  a  covenant  if  a  chattel  be 
evicted,  and  a  warranty  if  a  freehold  be  demanded.  Yin.  Abr. 
Cov.  C. 

Under  the  acts  6  Ann.  c  85,  and  8  Geo.  2,  c  6,  the  words 
*'  grant,  bargain  and  sell"  in  bargains  and  sales  of  heredita- 
ments in  Yorkshire,  enrolled  according  to  those  acts,  have  the 
effect  of  the  usual  covenants  for  title  entered  into  by  a  vendor.] 
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(1.)  The  conveyance  by  bargain  and  sale  was  DMcnpuoD 

of  tho  eon* 

introduced  before  the  Statute  of  Uses,  and  origi-  n^ymnce  by 

buvtm  tnd 

nated  from  an  equitable  construction  of  the  Court  Mie. 
of  Chancery.  A  bargain  was  made,  or  a  contract 
entered  into,  for  the  sale  of  an  estate ;  the  pur- 
chase-money was  paid,  but  there  was  either  no 
conveyance  at  all  of  the  legal  interest,  or  a  con- 
veyance defective  at  law  by  reason  of  the  omis- 
sion of  livery  of  seisin,  or  attornment :  that  court 
properly  thought,  that  the  estate  ought  in  con- 
science to  belong  to  the  person  who  paid  the 
money,  and  therefore  considered  the  bargainor  or 
contractor  as  a  trustee  for  him. 

An  equitable  interest  in  land,  thus  raised  and 
conveyed  in  the  first  instance  by  the  payment  of 
money  upon  a  mere  contract,  or  upon  a  convey- 
ance inoperative  at  law,  became,  in  process  of 
time,  transferrable  by  a  formal  conveyance  under 
the  name  of  a  bargain  and  sale. 

The  bargainee,  entitled  to  the  use  by  virtue  of 
this  equitable  conveyance,  became  inunediately 
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S^e  ^r    ®^^^  ^^  **^^  possession  by  the  Statute  of  Uses ; 
veyanoe  by    and  the  Operation  of  that  statute,  as  I  have  before 

Mu^n  and        _ 

•ale.  observed,  tended,  in  eflTect,  to  supersede  altogether 

the  solemnities  of  livery  of  seisin  and  attornment: 
for  whenever  a  pecuniary  consideration  was  in- 
troduced into  a  conveyance,  unaccompanied  by 
livery  of  seisin,  or  attornment^  such  conveyance 
immediately  became  a  bargain  and  sale ;  and  the 
possession  was  thereupon  transferred  to  the  bar- 
gainee without  any  other  ceremony  than  the  mere 
delivery  of  the  deed  ^  Therefore,  to  restore  in 
some  measure  the  policy  of  the  common  law,  in 
adding  notoriety  to  the  transfer  of  property,  the 
statute  27  Hen.  8,  c.  16,  directs,  that  every  con- 
veyance by  bargain  and  sale  shall  be  inrotted 
within  six  months  ^  after  the  date  thereof. 

*  [At  the  time  of  makiag  the  Statute  of  Uses,  a  mere  parol 
contract  for  the  sale  of  lands,  accompanied  by  the  payment  of 
the  purchase-money,  was  a  sufficient  bargain  and  sale  constitatbg 
the  vendor,  or  bargiunor,  a  trustee  for  the  purchaser ;  and  thus, 
by  virtue  of  such  a  contract,  and  the  operation  of  the  ttatote,! 
legal  conveyance  might  have  been  made  without  any  writing, « 
any  ceremony  whatever.  Such  a  result  was  in  direct  contraven- 
tion of  the  policy  of  the  Statute  of  Uses  itself,  (see  the  preamble); 
and  the  statute  quoted  in  the  ttext  note  was  passed  immediately 
aflerwards.] 

«  27  Hen.  8,  c  16,  «<  Be  it  enacted  by  the  authority  of  tUi 
present  parliament,  that  from  the  last  day  of  July,  which  will  be 
in  the  year  of  our  Lord  1536,  no  manors,  lands,  tenements,  or 
other  hereditaments,  shall  pass,  alter  or  change  from  cme  ta  an- 
other, whereby  any  estate  of  inheritance  or  freehold  riiaD  be 
made  or  take  effect  in  any  person  or  persons ;  or  any  use  thereof 
to  be  made,  by  reason  only  of  any  bargdn  and  sale  thereof,  ex- 
cept the  same  bargain  and  sale  be  made  by  writing  indented, 
sealed,  and  inrolled  in  one  of  the  king's  courts  of  reeord  at 
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(2.)  The  possession,  or  rather  legal  estate,  thus  as  to  the 

poMowioii  of 

transferred  by  the  operation  of  the  Statute  of  tbeiwi^oee 
U«».  is  equivdert  in  most  respeota,  to  .  posses  '£.^. 
sion  or  legal  interest  acquired  by  an  actual  entry, 
or  attornment,  under  a  conveyance  operating  at 

Westminster,  or  else  within  the  same  county  or  counties  where 

the  same  manors,  lands,  or  tenements  so  bargained  and  sold,  lie 

or  be,  before  the  eustos  rotuhrum^  and  two  justices  of  the  peace, 

and  the  clerk  of  the  peace  of  the  same  county  or  counties,  or 

two  of  them  at  the  least,  whereof  the  clerk  of  the  peace  to  be 

one ;  and  the  same  inrollment  to  be  had  and  made  within  six 

months  next  after  the  date  of  the  same  writings  indented ;  the 

same  custos  rotulorumy  or  justices  of  the  peace  and  clerk,  taking 

for  the  inrollment  of  every  such  writing  indented  before  them, 

where  the  land  comprised  in  the  same  writing  exceeds  not  the 

yearly  value  of  forty  shillings,  two  shillings ;  that  is  to  say,  twelve 

pence  to  the  justices,  and  twelve  pence  to  the  clerk  ;  and  for  the 

inrollment  of  every  such  writing  indented  before  them,  wherein 

the  land  comprised  exceeds  the  sum  of  ten  pounds  in  the  yearly 

value,  five  shillings ;  that  is  to  say,  two  shillings  and  sixpence  to 

the  said  justices,  and  two  shillings  and  sixpence  to  the  said  clerk, 

for  the  inrollment  of  the  same ;  and  that  the  clerk  of  the  peace 

for  the  time  being,  within  every  such  county,  shall  sufficiently 

inroll  and  ingross  in  parchment  the  same  deeds  and  writings, 

indented  as  is  aforesaid ;  and  the  rolls  thereof  at  the  end  of  every 

year  shaU  deliver  unto  the  custos  rotulorumy  for  the  time  being, 

there  to  remain  in  the  custody  of  the  said  custos  rotulorum  for 

the  time  being,  amongst  other  records  of  every  of  the  same 

counties,  where  any  such  inrollment  shall  be  so  made;  to  the 

intent  that  every  party  that  hath  to  do  therewith,  may  resort  and 

see  the  efiect  and  tenor  of  every  such  writing  so  inrolled. 

*'  Provided  always,  that  this  act,  nor  any  thing  therein  con- 
tained, extend  to  any  manor,  lands,  tenements,  or  hereditaments, 
lying  or  being  within  any  city,  borough,  or  town  corporate  within 
this  realm,  wherein  the  mayors,  recorders,  chamberlains,  baillfib, 
or  other  officer  or  officers  have  authority  or  have  lawfully  used 
to  inroU  any  evidences,  deeds,  or  other  writings  within  their  pre- 
cincts or  limits ;  any  thing  in  this  act  contained  to  the  contraiy 
notwithstanding."     See  the  Irish  Act  of  10  Car.  2,  c.  1,  s.  IS. 
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At  to  the     common  law.    Therefore,  if  a  bargain  and  sale 

poaaession  of  -■*»  n  t        t     •         i  •  s 

tbeurgaioee  06  made  for  years  of  land  m  the  possession  ot 
sutuu)  of  the  bargainor,  such  estate  for  years  is  capable  of 
receiving  a  release  of  the  reversion  before  an 
actual  entry  by  the  bargainee  ^  but  it  seems 
doubtful,  whether  the  bargainee  can  maintain  an 
action  of  trespass  before  an  actual  entry  ^.  So,  a 
bargainee  of  a  reversion  may  avow  for  rent,  or 
bring  an  action  for  waste  without  attornment  ^ 
but  it  seems,  that  he  must  give  notice  of  the  bar- 
gain and  sale,  before  he  can  take  advantage  of  a 
condition  for  non-payment  of  rent  \  It  is  said, 
that  a  bargainee  can  never  vouch  by  force  of  any 
warranty  annexed  to  the  estate  of  the  land,  be- 
cause he  is  in  in  the  post  ^ ;  but  that  he  may 
rebut  by  virtue  of  it  \ 


Cootiden- 
tion  neces- 
lary  to  lup^ 
port  ft  bar- 
gain and 
•ale. 


(3.)  A  pecuniary  consideration  is  necessary  to 
raise  a  use  upon  this  conveyance  ^ ;  therefore  the 
consideration  of  a  long  acquaintance,  or  of  Mend- 

'  See  Lutwich  v.  Mitton,  Cro.  Jac  604. 

•  1  Vent  361.     Cro.  Jac.  604.     [2  Mod.  251.] 

•  6  Co.  68,  a. 

•  Cro.  Jac.  146, 476.     5  Co.  113.     See  Ow.  69. 

•  1  Co.  125,  a.     Gilb.  102.     Sed  contra,  Shqi.  222. 

•  2  Roll.  Ab.  786,  787,  pi.  1.  Vide  supra,  voL  i.  121, 122. 
[By  Stat.  3  &  4  WilL  4,  c.  27,  s.  39,  no  warranty  made  after  the 
31st  day  of  December  1833,  shall  defeat  any  right  of  entiyor 
action  for  the  recovery  of  land.] 

'  See  1  Co.  176,  a.  Note,  in  Barker  v.  Keat,  2  Mod.  252,  it 
was  said,  that  the  reservation  of  a  peppercorn  would  raise  a  use 
in  a  bargain  and  sale  for  a  year,  in  support  of  a  common  recowy. 
See  1  Freem.  249,  and  generally  upon  this  head,  22  Vin.  205» 
and  the  cases  collected  under  Division  O. 
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ship  \  or  of  natural  love  and  afTection  \  or  of  condden 
marriage  S  or  that  the  bargainee  is  bound  in  a  au^  to  su 
recognizance  for  the  bargainor  ^  cannot  create  a  ^nLui' 
use  upon  a  bargam  and  sale. 

But  courts  of  equity,  which  originally  created 
a  use  from  motives  of  conscience,  upon  payment 
of  a  valuable  consideration,  afterwards  permitted 
it  to  be  raised  and  transferred  upon  an  actual 
conveyance  by  bargain  and  sale  for  any  pecuniary 
consideration  of  the  most  trifling  amount ;  upon 
payment  of  five  shillings,  or  upon  the  reservation 
of  a  rent  of  twelve  pence  ^. 

The  actual  sum  paid  by  the  bargainee  need  not 
be  stated,  if  the  conveyance  be  expressed  to  be 
made  in  consideration  of  a  certain  ^  or  competent  ^ 
sum ;  nor  is  there  a  necessity  that  the  money 
should  be  paid  upon  the  execution  of  the  bargain 
and  sale :  for  such  bargain  and  sale  may  be  made 
either  conditionally,  that  a  sum  of  money  shall 
be  paid  upon  a  subsequent  day  ^  or  absolutely  in 
consideration  of  a  fut\u*e  pajrment  ^  or  of  a  sum 
paid  previously  to  the  execution  of  it  ^    But  if  a 

•  2  Roll.  Ab.  783. 

'  Osborn  v.  Churchman,  Cro.  Jac.  127. 
'  Crossing  v.  Scudamore,  1  Vent.  187. 
s  Ward  V.  Lambert,  Cro.  El.  394. 
'  2  RoU.  Ab.  787,  788.    10  Co.  34,  a. 
'  2  RoU.  Ab.  786. 

*  Moor,  570,  in  Fisher  o.  Smith. 
^  1  Leon.  6. 

'  Dy.  337,  a.  in  pi.  34.  '3  Keb.  201. 
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GomidOTir    bargain  and  sale  be  made  for  divers  good  etmet 
mrj  to  lap-  and  consideroHons,  no  use  can  be  raised  upon  sacb 

port  ft  btr- 

gMoud  general  consideration;  and  yet  the  conveyance 
may  be  rendered  valid  by  an  averment^  that 
money  was  actually  paid  K  Indeed  it  was  for- 
merly determined,  that  where  a  particular  con- 
sideration was  expressed  in  a  deed,  an  averment 
of  another  might  be  made  ^ ;  but  it  is  now  said, 
that  if  in  a  deed  the  consideration  of  money  be 
expressed,  and  afterwards  the  parties  attempt  to 
aver  the  consideration  of  blood,  such  averment 
cannot  be  made;  for  that  it  would  be  of  misdiie- 
vous  consequences,  and  liable  to  the  dang^  of 
perjury,  which  the  Statute  qf  Frauds  intended  to 
prevent,  to  suffer  parol  evidence  to  prove,  that  the 
consideration  of  blood  and  kindred  was  intmded, 
contrary  to  that  of  money,  particularly  expressed 
in  the  deed  *. 

It  appears  from  Roll's  Abridgment ',  that  if  a 
man,  in  consideration  of  a  certain  sum  paid  bj 
B.,  bargain  and  sell  his  lands  to  A.  for  life,  re- 
mainder to  C.  in  fee,  this  is  good ;  for  though  A. 
and  C.  did  not  pay  the  consideration,  yet  it  is 
evident  that  it  was  paid  upon  their  account ;  or 
that  if  the  bargain  and  sale  had  been  made  to  6. 
for  life,  with  many  remainders  over,  the  considera- 
tion might  well  extend  to  those  in  remainder. 
Roll,  indeed,  puts  the  case  of  a  covenant  to  stand 

•  See  1  Co.  176,  a.  M  Co.  176,  a.    2  Co.  76,  a.  b. 

'  Clarkson  r.  Hanway,  2  P.  W.  204.     [  1  Bam.  &  Cress.  704. 
3  Bing.  328.]  '  2  Roll.  Ab.  784,  pi.  6,  7.     Winch.  61. 
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seised /{^  money;  but  such  oovenant  would  at  comidMir 
this  day  operate  as  a  bargain  and  sale.  ttry  to  sup. 

port  a  bar- 
gain and 

(4.)  The  words  of  transfer  applicable  to  this 
conveyance  are  bargain  and  seU ;  but  they  are  by  ti^e  words. 
no  means  necessary,  nor  material  to  its  operation. 
If  a  man  for  a  pecuniary  consideration,  by  deed 
indented,  eoioenant  to  stand  seised  to  the  use  of 
another  person*,  or  give  and  enfeoff  or  alien^ 
grants  and  demise  to  him  ^ ;  such  deed,  if  properly 
inroUed,  will  operate  as  a  bargain  and  sale.    In 
Fox*8  case  ^  it  was  said,  that  if  it  should  appear 
from  any  clause  in  a  deed,  that  it  was  the  inten- 
tion of  the  parties  to  pass  land  by  a  common  law 
conveyance,  there  no  use  should  be  raised.    But 
it  has  been  expressly  determined  to  the  contrary. 
A.  by  deed  indented,  conveyed  in  the  following 
words :  ''  I»  the  said  A.,  have  given,  granted,  and 
confirmed  for  a  certain  piece  of  money,  &c.  f  the 
habendum  was  to  the  feoffee,  with  warranty  against 
A.  and  his  heirs ;  and  there  was  a  letter  of  attor- 
ney to  make  livery  and  seieifi.    The  deed  was  in- 
rolled  within  one  month  after  the  making  of  it ; 
and  the  attorney,  after  four  months  from  the 
delivery,  made  livery  of  seisin.    It  was  the  opin- 
ion of  the  whole  court,  that  the  conveyance  should 
operate  as  a  bargain  and  sale  ^ 

8  Co.  94,  a.    7  Co.  40,  in  Bedell's  case,  1  Vent  138. 

3  Leon.  16. 

8  Co.  94,  a.     See  Taylor  v.  Vale,  Cro.  £1. 166. 

8  Co.  94. 

3  Leon.  16,  a.  c.d9.  Vide  ante,  47,48.  [See  Haggerston  v. 
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Theoperm-       If  a  term  of  years  be  created,  in  consideration 
of  a  sum  of  money,  by  the  words  demise,  grant, 
bargain,  and  sell  ^  or  by  the  words  demise  and 
grata  ^  only,  the  grantee  is  at  liberty  to  accept  of 
the  conveyance  as  a  demise  at  conunon  law,  or  as 
a  bargain  and  sale.    But  it  is  said,  that  when  a 
conveyance  may  take  effect  either  at  the  common 
law,  or  under  the  Statute  of  Uses,  it  shall  operate 
at  the  common  law,  unless  the  intention  of  the 
parties  appear  to  the  contrary;  therefore,  if  it  be 
intended,  that  a  term  of  years  should  be  created 
by  bargain  and  sale,  the  words  bargain  and  sdl 
only  should  be  applied  to  the  transfer,  for  the 
purpose  of  avoiding  any  uncertainly  as  to  the 
operation  of  the  deed. 

Who  may        (6.)  Thcrc  must  be  a  use,  and  a  seishi  to  serve 

eonvey  by  ' 

bupia  and  it,  in  ovory  bargain  and  sale ;  and  it  must  follow, 
that  a  person,  incapable  of  standing  seised  to  a  use, 
cannot  transfer  lands  by  this  conveyance  \  But 
an  exception  to  this  rule  appears  to  have  been 
attempted  in  favour  of  a  corporation,  in  the  case  of 
Holland  v.  Boins  ^.  In  that  case  it  was  said,  that 
though  a  corporation  could  not  stand  seised  to  a 
use,  yet  it  might  charge  its  own  possessions  with 
a  use ;  a  distinction  certainly  incompatible  with  a 

Hanbuiy,  5  Barn.  &  Cress.  101.     Wynne  v.  Griffith,  ib.  928 
Miller  v.  Green,  8  Bing.  92.     1  Atk.  8.] 

'  Heyward's  case,  2  Co.  35.     [8  Bing.  92.] 

>  See  1  Mod.  262,  263.    2  Mod.  252.    Barker  v.  Keat 

'  See  Gilb.  Uses,  285.    Cro.  Jac.  50. 

'  2  Leon.  121.    3  Leon.  175.     [See  ante,  p.  28.] 
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fiindameiital  rule  in  the  construction  of  uses;  who  may 

coQToy  by 

that  the  use  is  not  annexed  to,  nor  chargeable  ui^n  and 
upon,  the  land.    It  is  remarkable,  that  this  very     ^\ 
notion  of  charging  the  land  with  a  use  was  con- 
sidered in  the  celebrated  case  of  Chudleigh ;  and 
it  was  there  mentioned  as  an  absurdity  ^  because, 
if  adopted,  it  would  have  the  effect  of  enabling 
an  alien,  the  King,  a  corporation^  the  lord  by 
escheat,  &c.  to  stand  seised  to  uses.    However,  to 
prevent   any  serious  consequences,  which  may 
arise  from  the  determination  in  the  case  of  Holland 
and  Boins,  it  is  usual  in  practice  to  make  a  cor- 
poration convey  either  by  feoffment  with  livery, 
or  by  lease  and  release,  with  an  actual  entry  by 
the  lessee  for  a  year. 

(6.)  All  corporeal  hereditaments,  of  which  the  what  p«>- 
bargainor  has  a  seisin^  and  all  incorporeal  here-  be  oonTeyed 
ditaments  in  actual  eadstence^  may  be  conveyed  by  dd  •de.'' 
bargain  and  sale ;  because  they  may  be  limited 
to  uses  ^.    So  a  trust  declared  upon  a  legal  estate, 
and  an  equity  of  redemption,  may  be  transferred 
by  this  conveyance  •. 

A  man  seised  in  fee  may  convey  by  bargain 
and  sale  for  a  term  of  years,  but  no  chattel 
interest  already  created  can  be  transferred  by 

*  See  1  Co.  127,  a. 

'  See  ante,  yol.  L  105;  and  ante,  tit  GranU,  sec.  (1.) 

'  See  Oldin  v.  Sambonie,  2  Atk.  15.    It  has  been  holden  that 

the  word  seUm  is  applicable  to  a  trust  estate.     See  Shrapnell  v. 

VernoD,  2  Bro.  C.  C.  268,  272. 
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whsipM-  bargidn  and  Bale';  because  the  statute  requiresft 

pn*^^  seisin  to  serve  uses,  aud  tiie  owner  of  a  chattd 

Jd  ade.  interest  can  only  haye  a  possession  K 


No  OK  can       (7.)  As  uo  usc  can  be  limited  to  arise  out  o!  & 
upooTfae     use,  it  follows,  from  the  above  description  of  this 
bl^nee;*"  conYeyance,  that  a  use  cannot  be  limited  upoo 
^^Jjut    the  legal  estate  of  the  bargainee,  so  as  to  be  exe- 
Sdfonbe  cuted  by  the  statute «.    Neither  can  there  be  a 
**^*""'     scintilla  juris  or  possibility  of  seisin  remaining  in 
the  bargainor,  after  the  bargain  and  sale,  to  save 
a  use  limited  upon  a  future  event ;  because  the 
pecuniary  consideration  paid,  or  supposed  to  be 
paid,  by  or  on  account  of  the  bargainee,  and 
which  constitutes  the  foundation  of  the  baigain 
and  sale,  appropriates  the  use  exclusively  for  his 
benefit.    The  limitation  of  the  use  to  the  bar- 
gainee is  a  consequence  arising  from  the  pay- 
ment of  the  money  * ;  and  beyond  that  limitatioD 
the  original  consideration  and  contract  do  not 
extend.    Therefore  if  there  be  a  bargain  and  sak 
for  the  life  of  the  bargainee,  with  a  power  for 
him  to  make  leases,  a  lease  made  under  that 
power  cannot  operate  as  an  appointment  of  the 
use  to  the  lessee  \ 

'  Gilb.  Uses,  286. 

*  Poph.  76.     See  ante,  vol.  i.  275 ;  and  ante,  tit  Feoff,  sec. 
(9.)  3. 

*  See  Tyrrell's  case,  Dy.  155,  a.      1   And.  87.      1  Lcoo. 
148. 

^  ^Note,  that  the  bargainee  need  not  be  the  party  pajing  the 
money.    Ante,  p.  58.'] 

'  Poph.  81.     See  also  2  Roll.  260.     Cro.  J.  181. 
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A.  conyeyed  by  bargain  and  sale  to  B.  and  his  no  me  m 

be  limited 

heirs,  upon  condition,  that  if  A.  paid  a  certain  upon  the 
sum  to  B.»  he  might  re-enter,  and  thereupon  bLsdnM;^ 
stand  seised  to  the  use  of  himself  and  his  heirs,  /«/ftT/uie 
until  he  attempted  to  alien  without  the  consent  MiL^^^r'uie 
of  B.,  and  then  to  the  use  of  B.  and  his  heuia;  ^"^""'• 
and  levied  a  fine  to  those  uses.     A.  paid  the 
money,  entered,  and  conveyed  the  land  without 
B/s  consent    It  was  said,  that  no  use  could  arise 
to  B.  upon  the  alienation ;  because  the  bargainor^ 
entering  for  a  condition  broken,  was  in  of  his  old 
use,  and  could  stand  seised  to  no  other '. 


But  it  should  seem  that  a  covenant  may  be 
contained  in  a  bargain  and  sale,  on  the  part  of 
the  bargainee,  which  will  raise  a  use  out  of  his 
legal  estate  upon  a  future  event.  Thus  if  a  bar- 
gainee covenant  that  upon  payment  of  a  sum  to 
him  he  will  stand  seised  to  the  use  of  the  bar- 
gainor and  his  heirs ;  the  payment  of  the  money 
will,  it  should  seem,  raise  the  use  *.  But  in  this 
case,  the  original  bargain  and  sale,  and  the  cove- 
nant contained  in  it,  must  be  considered  as  two 
conveyances*,  founded  upon  distinct  pecuniary 
considerations;  and,  consequently,  I  conceive, 
there  should  be  two  inrolments  ^. 

*  HoUoway  «.  Pollard,  Moor,  761. 

*  See  Moor,  85,  pi.  115,  Dalis,  38. 
»  Vide  2  Roll.  Ab.  786,  (M.) 

*  [The  Statute  of  Inrolments  requires  the  bargain  and  sale  to 
be  by  writing,  indented,  sealed,  and  inrolled;  and  it  may  fairly 
be  contended  that  wherever  one  writing  is  sufficient,  one  inrol- 
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Of  theope- 
ntion  of  a 
bufain  snd 
sale  by 
tenant  in 
tail  or  for 
lif4. 


(8.)  A  bargain  and  sale  is  one  of  those  ham- 
less  conveyances  which  operate  merely  upon  ifhat 
the  grantor  may  lawfully  convey.  It  therefore 
cannot  work  a  discontinuance  ^  create  a  forfei- 
ture®, nor  destroy  contingent  remainders  de- 
pendent upon  a  particular  estate  ^.  But  it  is 
settled,  that  if  a  tenant  in  tail  convey  in  fee  b; 
bargain  and  sale,  the  bargainee  has  a  base  fee 
determinable  upon  the  death  of  tenant  in  tail  by 
the  entry  of  the  issue  ^ 


cenmonies       (9.)  The  Statute  of  Inrolments  requires  that 
thS'statat^   the  bargain  and  sale  should  be  by  deed  indented ^ 

of  Inrol 

mentt. '      aud  that  the  inrolment  of  the  deed  should  be  in 
parchment^ i  within  six  lunar ^  months  fix>m  the 


ment  must  be  sufficient  also,  the  object  of  the  inrohnent  bdng 
merely  to  give  notoriety  to  the  instrument.  It  is  generaUj 
admitted  that  where  an  inroUed  deed  may  have  divers  operations 
under  different  statutes,  a  single  inrolment  is  sufficient  for  sop- 
porting  all  those  operations.  Thus  a  deed  inrolled  may  operste 
as  a  bargain  and  sale  under  the  Statute  of  Inrolments,  and  like* 
wise  as  a  dbentailing  assurance  under  the  act  3  &  4  Will  4, 
c.  74.     See  sec.  41.] 

'  Gilb.  Uses,  297.  Co.  Litt.  382,  b.  [As  to  discontinuaoces, 
see  3  &  4  Will.  4,  c.  27,  s.  39.] 

'  Gilb.  Uses,  102.  See  Sir  WilUam  Pelham*s  case,  4  Leon. 
123. 

'  Gilb.  Uses,  140.     Feame,  322,  9th  edit.     Hard.  416. 

^  Seymour's  case,  10  Co.  95.  Machill  v.  Clark,  2  Salk.  619. 
See  1  Atk.  2.  [Goodright  v.  Mead,  3  Bur.  1703.  Doe  r. 
Rivers,  7  T.  R.  276.  Doe  v.  Whichelo,  8  T.  R.  21 1.  Doe  r-  Bo©, 
7  Mee.  &  Wels.  102.  Doe  v.  Woodroffe,  10  Mee.  &  Wels.6a6.j 

'  See  3  Leon.  16,  17. 

>  2  Inst  673.     Dy.  218. 

*  2  Inst  674.     Shep.  T.  223. 


Bargain  and  Sale.  65 

date  \  if  the  deed  have  a  date ;  but  if  not,  then  ceremonies 

required  by 

from  the  delivery  ®.    The  inrohnent  may  be  made  the  statute 

^  •'of  Inrol- 

either  upon  the  day  of  the  date  ^,  or  upon  the  menti. 
last  day  of  the  six  months,  reckoning  the  day  of 
the  date  exdimvely  ^ 


(10.)  The  legal  estate  is  vested  in  the  bar-  orthereia. 

tion  of  the 

gainee  by  the  Statute  of  Uses  upon  the  execution  inroiment  to 
of  the  deed ;  but  the  Statute  of  Inrolments  ob- 
structs the  operation  of  the  conveyance,  until  it 
be  inroUed.     The  inroiment,  however,  has,  for 


•  2  Inst  674.     Shep.  T.  223. 

'  Ibid.  Hob.  140.  [An  assurance  by  which  any  disposition 
of  lands  is  effected  under  3  &  4  Will.  4,  c.  74  (the  act  for  the 
abolition  of  fines  and  recoveries,  s.  41),  being  a  bargain  and  sale, 
i«,  if  inrolled  in  Chancery  within  the  time  prescribed  by  that  act 
(i.  e.  within  six  calendar  months  after  the  execution),  as  good 
and  valid  as  if  it  had  been  inrolled  within  the  time  prescribed  by 
the  Statute  of  Inrolments.] 

'  2  Inst.  674. 

*  Thomas  o.  Popham,  Dy.  218.  ^See  Lester  v.  Garland,  15 
Ves.  248.  Pellew  v.  Inhabitants  of  Wonford,  9  Barn.  &  Cress. 
134. 

It  is  to  be  observed,  that  the  Statute  of  Inrolments  does  not 
extend  to  hereditaments  within  any  city,  borough,  or  town  cor- 
porate where  deeds  had  lawfully  used  to  be  inrolled  within  their 
precincts  or  limits.  There  are  also  various  statutes  by  which 
inrolments  in  particular  districts  of  bargains  and  sales  of  heredita- 
ments lying  within  those  districts  are  made  as  effectual  as  if  the 
same  bargains  and  sales  had  been  inrolled  in  a  court  of  record 
at  Westminster ;  as  the  act  5  Eliz.  c.  26,  relating  to  heredita- 
ments lying  within  the  counties  of  Lancaster  and  Chester,  and 
the  county  of  the  bishoprick  of  Durham  respectively  ;  and  the 
acts  5  Ann.  c  18,  6  Ann.  c.  35,  and  8  Geo.  2,  c.  6,  relating 
respectively  to  hereditaments  within  the  West  Riding,  the  East 
Riding,  and  the  North  Riding  of  the  county  of  York.Q 
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Of  the  rein-   most  puTposes,  a  relation  to  the  delivery  of  the 

tionoftho        ,       ,  , 

inroimcntto  deed  ^ ;  and  thereby  avoids    all  mesne   mcnm- 

the  deliforj.    _  " 

brances^  and  conveyances*  made  by  the  bar- 
gainor  between  the  delivery  and  inrolm.ent.  A 
bargainee  before  inrolment  may  be  a  good  tenant 
to  the  praecipe  for  suffering  a  recovery  ^ ;  and  if 
he  die,  his  wife  shall  have  dower,  in  case  the  deed 
be  afterwards  inroUed  ^  but  not  so  as  to  the  wife 
of  the  bargainor  ^.  If  there  be  two  joint  tenants, 
and  one  of  them  bargain  and  sell  the  estate  in 
fee»  and  then  the  other  die  before  the  inrohnent, 
only  a  moiety  shall  pass  to  the  bargainee,  though 
the  deed  be  afterwards  inroUed^;   and  though 

'  2  Inst  674.  But  in  Brook  s  Reading  upon  the  Statute  of 
Limitations,  48,  it  is  said,  '*  That  a  man  sells  hb  land  by  inden* 
ture  after  the  statute,  and  before  the  inrolment  tbe  vendor  is 
attainted  of  felony,  committed  after  the  bargain  and  before  the 
inrolment ;  and  after  the  deed  is  in  rolled,  within  six  months  the 
lord  enters  for  escheat,  the  vendee  doth  ouster  him,  and  dedares 
of  a  seisin  by  sixty  years,  the  lord  may  re-enter  and  retain,  not- 
withstanding the  statute ;  because  that  the  land  is  not  vested  in 
the  vendee,  until  inrolment,  and  a  matter  of  record  shall  not 
have  relation  beyond  the  teste,  and  mesne  acts  vested  shall  not 
be  devested:  and  it  seemeth  that  this  Statute  of  Limitatioos 
doth  not  take  away  the  right  nor  entry  of  none  of  his  own 
proper  seisin,  but  only  his  action,  prescription,  title,  and  daim, 
of  the  seisin  of  his  ancestors  and  predecessors ;  and  if  the  vendor 
die  before  inrolment,  the  lord  shall  have  the  ward.*' 

'  Mullery  v.  Jennings,  2  Inst  674.      See  Flower  r.  Baldwin, 
Cro.  Car.  217. 

'  Thomas  v.  Popham,  Dy.  218.     See   Moor,  41.     4  Co. 
71, a. 

»  2  Inst.  675.     Owen,  70. 

•  Cro.  Car.  217.    Cont  Shep.  T.  226.     Ow.  70,  150. 

•  Shep.  T.  227.     Cro.  Car.  569. 

•  Co.  Litt  186,  a.     Cro.  Car.  217,  569.     Bro.  Inr.  pi  9. 
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the  words  of  the  bargain  and  sale  comprise  the  or  the  reia- 
whole  estate  ^.    So,  if  a  bargain  and  sale  be  made  inroiment'to 
of  a  manor  with  an  advowson  appendant,  and  *  *  *  ^^' 
the  church  become  void  before  the  inrolment,  the 
bargainee  shall  have  the  presentment  \ 

The  bargainee  of  a  rerersion  shall  hare  the 
rent  incurred  between  the  delivery  and  inrolment 
of  the  deed  ^ :  but  if  the  rent  be  paid  by  the 
tenant  to  the  bargainor,  the  payment  is  lawful, 
and  the  bargainor  is  not  compellable  at  law  to 
account  for  it  ^  So,  if  a  bargainee  grant  a  rent 
before  inrolment,  it  is  a  good  grant,  if  the  deed 
be  afterwards  inroUed  \ 

A  bargainee  may  receive  a  release  from  a 
stranger  before  inrolment  ^ ;  but  it  is  said,  that  if 
a  bargain  and  sale  be  made  to  A.  and  B.  and  their 
heirs,  and  A.  release  to  B.  before  inrolment,  such 
release  is  void  ^.  So,  if  a  disseisor  bargain  and 
sell  the  lands,  and  the  disseisee  release  to  the 
bargainee  before  inrolment,  the  release  is  in- 
operative^; but  a  release  to  the  bargainor  will, 
in  such  case,  enure  for  the  benefit  of  the  bar- 
gainee®. 

'  Ow.  70.  •  Cro.  Car.  217.     See  2  Buls.  8,  9. 

»  Latch.  157.     1  Sid.  310. 

»  Ow.  69,  160.     Dy.  218.     Godb.  156. 

'  Cro.  Car.  217.  '2  Inst.  675. 

•  Shep-  T.  227. 

^  1  Roll.  Rep.  425. 

•  Mockett*s  case,  Shep.  T.  227. 

f2 
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Of  the  rau-       But  if  a  bargainee  before  inrolment  convey  the 

tioQ  of  the  1  1       -1  .  1        "■  1  1 

inrolment  to  estato  Dj  bargain  and  sale  to  another  person,  and 
*  *  ^''^'  then  inrol  the  first  deed ;  the  second  bargain  and 
sale  is  void,  though  it  should  afterwards  be  in- 
rolled  ^.    So,  a  lease  made  by  a  bargainee  before 
inrolment  is  not  valid  \ 


Though  the  inrolment  has  a  relation  to  the 
delivery  of  the  deed,  and  thereby  avoids  all 
mesne  incumbrances  and  conveyances  made 
by  the  bargainor;  yet  it  does  not  divest  any 
estate  lawfully  settled  in  the  bargainee  in  the 
interim  ^ ;  therefore  if  a  feoflfment  be  made,  or 
fine  levied  by  the  bargainor  to  the  bargamee 
before  inrolment,  he  shall  take  by  the  feoff- 
ment, or  fine,  and  not  by  the  bargain  and 
sale^ 
• 

(11.)  By  a  provision  in  the  Statute  of  Inrol- 
ments,  that  act  does  not  extend  to  hereditaments 
lying  within  any  city,  borough,  or  town  corporate, 
wherein  the  mayors,  recorders,  or  other  oflRcers, 
have  authority  to  inrol  deeds.  A  bargain  and 
sale  therefore  of  such  hereditaments  operates  to 

'  Sir  Robert  Barker's  case,  Shep.  T.  227.  Bellingham  v. 
AIsop,  Cro.  Jac.  52.  409.  See  Perry  v.  Bowes,  1  Veot  S60. 
T.  Jones,  169. 

■  Cro.  Car.  110.     Carth.  178. 

"  4  Co.  71,  a.,  Hynd'scase. 

'  2  Inst.  671,  672.  Shep.  T.  226.  Northumberland's  caw. 
Moor.  337.  Popham's  case,  4  Leon.  4.  Ante,  tit  Grant 
sec.  2. 
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all  purposes  from  the  date  or  delivery  of  the  J?^J^®'?^*" 

deed  ^.  inrolmont  to 

•the  delivery. 

(12.)  By  the  statute  10  Ann.  e.  18,  s.  3,  after 
reciting  that  "  for  supplying  a  failure  in  pleading 


'  See  Chibboroe's  ease,  Dy.  229.     Darly  v.  Bois,  Yelv.  123. 
[Where  power  is  given  by  will  to  executors  to  sell  the  real 
estate  of  the  testator,  a  conveyance  under  the  power  is  called  a 
bargaiu  and  sale,  the  operative  words  being  usually  (though  not 
necessarily),  "  bargain  and  sell."     (With  respect  to  the  expres- 
sions which  will  create  such  a  power,  as  distinguished  from  a 
devise  of  the  lands,  see  Doe  0.  Shotter,  8  Adol.  &  El.  905,  and 
the  authorities  there  cited ;  Knocker  v.  Bunbury,  6  Bing.  N.  C. 
806.)     This  conveyance  by  the  executors,  however,  takes  effect, 
not  under  the  Statute  of  Uses,  but  as  a  common  law  conveyance, 
and  consequently  raises  a  seisin  on  which  the  ordinary  uses  in 
bar  of  dower,  or  any  other  uses,  may  be  limited.     It  requires  no 
inrolment ;  and  being  a  disposition  of  the  legal  estate  by  virtue 
of  the  power,  it  must  also  be  distinguished  from  a  disposition 
under  a  power  of  appointment  operating  as  a  mere  limitation  of 
the  use. 

A  conveyance  of  the  real  estate  of  a  bankrupt  by  the  com- 
missioners to  the  assignees,  under  the  Bankrupt  Act,  6  Geo.  4, 
c  16,  (s.  64),  was  also  called  a  bargain  and  sale,  and  under  the 
provisions  of  that  act,  required  inrolment ;  but  neither  did  this 
conveyance  operate  under  the  Statute  of  Uses,  being  a  transfer 
of  the  legal  estate  under  a  statutory  power;   and  it  further 
differed  from  a  proper  bargain  and  sale  in  having  no  specific 
time  prescribed  for  the  inrolment  of  it,  and  in  passing  nothing 
until  it  was  inrolled.     Perry  ©.  Bowes,  T.  Jones,  1 96.     1  Ventr. 
360.     Doe  «.  Mitchell,  2  Mau.  &  Sel.  446.     Now  by  statute 
1  &  2  Will.  4,  c.  56,  the  real  estate  of  the  bankrupt  which  might 
have  been  conveyed  by  the  commissioners  to  the  assignees,  vests 
in  the  assignees  by  virtue  of  their  appointment,  without  any  con- 
veyance for  that  purpose.     Sec.  26. 

Bat  the  copyhold  lands  of  a  bankrupt  were  not  included  in 
the  conveyance  from  the  commissioners  to  the  assignees  under 
the  act  6  Geo.  4,  c.  16.      By  that  act  (s.  68),  the  commissioners 
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Of  the  rek-  OF  deriving  the  title  to  lands,  tenements,  or  here- 

tion  of  the 

inroimeutto  ditamonts,  conveyed  by  deeds  of  bargain  and 

'  sale,  indented  and  inrolled  according  to  the  statute 

made  in  the  twenty-seventh  year  of  the  reign  of 

king  Henry  the  Eighth,  for  inrolment  of  bargains 


were  empowered  (and  this  power  may  now  be  exercised  by  any 
one  commissioner,  1  &  2  WiU.  4,  c.  56,  as.  7&16;  5&6  Vic 
c.  122,  ss.  46,  59,  66),  by  deed  indented  and  inrolled  to  make 
sale  of  the  bankrupts  copyhold  and  customaryhold  lands,  and 
thereby  to  authorise  any  person  or  persons  on  their  behalf  to 
surrender  the  same  for  the  purpose  of  the  purchaser  being 
admitted  thereto. 

Another  assurance  commonly  called  a  bargain  and  sale  is  the 
disposition  of  lands,  whether  freehold  or  copyhold,  (5  Barn.  & 
Aid.  462),  of  which  a  bankrupt  is  seised  in  tail.     By  statute 
1  Jac.  1,  c.  19,  s.  12,  the  commissioners  were   empowered  by 
deed  indented  and  inrolled,  to  grant,  bargain,  sell,  and  coDTey 
any  lands  whereof  the  bankrupt  was  seised  in  tail,  to  any  person 
or  persons  for  the  relief  and  benefit  of  the  creditors;  and  it 
appears  to  have  been  considered,  that  by  virtue  of  this  provision 
the  general  bargain  and  sale  of  the  bankrupt's  real  estate  by  the 
commissioners  to  the  assignees,  extended  to  lands  of  which  the 
bankrupt  was  tenant  in  tail,  and  vested  the  fee-simple  of  such 
lands  in  the  assignees*     8  Bro.  C.  C.  595.     Jervis  v.  Taylear, 
3  Bam.  &  Aid.  557.     By  a  clause  in  the  later  act  of  6  Geo.  4, 
c.  16,  s.  65,  the  commissioners  were  directed  to  make  sale  by 
deed  indented  and  inrolled  of  any  lands  of  which  a  bankrupt 
was  seised  for  any  estate  tail ;  and  it  has  been  held,  that  under  this 
act  also,  though  differently  worded  from  that  of  1  Jac  1,  c  19, 
the  general  bargain  and   sale   from  the   commissioners  to  ike 
assignees,  passed  the  freehold  lands  of  which  the  bankrupt  was 
tenant  in  tail.     Ex  parte  Somerville,  1  Mon.  &  A.  408 ;  3  Dea. 
&  Ch.  668.     If  this  decision  be  correct,  then  under  the  act 
1  &  2  Will.  4,  c.  56,  by  which  (s.  26)  all  such  real  estate  of  the 
bankrupt  as  had  previously  to  be  conveyed  by  the  commissioners 
to  the  assignees,  is  vested  in  the  latter  by  virtue  of  their  appoint- 
ment, the  freehold  lands  of  which  the  bankrupt  was  tenant  in 
tail  in  possession  would  have  vested  in  the  assignees  for  an  estate 
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and  sales,  where  the  original  indentures  of  bar-  or tbereu- 
gain  and  sale  to  be  showed  forth  or  produced,  are  mroiment  to 
wanting,  which  often  happens,  especially  where 
divers  lands,   tenements,  or  hereditaments  are 
comprised  in  the  same  indenture,  and  afterwards 
derived  to  different  persons;   be  it  further  en- 
acted, by  the  authority  aforesaid,  that  where  in 
any  declaration,  avowry,  bar,  replication,  or  other 
pleading  whatsoever,  any  such  indenture  of  bar- 
gain and  sale  inrolled,  shall  be  pleaded  with  a 
prqfert  in  curia,  or  offer  to  produce  the  same,  the 
person  or  persons  so  pleading,  shall  and  may  pro- 
duce and  show  forth,  and  be  suffered  and  allowed 
to  produce  and  show  forth,  by  the  authority  of 
this  act,  to  answer  such  profert,  as  well  against 
her  Majesty,  her  heirs  and  successors,  as  against 
any  other  person  or  persons,  a  copy  of  the  inrol- 

in  fee-simple,  and  the  conveyance  to  a  purchaser  would  have 
been  from  the  assignees,  and  not  from  a  commissioner  or  com- 
missioners.    But  an  opposite  construction  is  countenanced  by  a 
subsequent  act,  so  far  as  those  provisions  of  it  which  relate  to 
thb  subject  can  be  considered  as  declaratory.     This  is  the  act 
for  the  abolition  of  fines  and  recoveries  (3  &  4  Will.  4,  c.  74),  by 
which  it  is  enacted,  that  any  commissioner  shall  by  deed  dispose 
of  lands  of  which  the  bankrupt  is  tenant  in  tail  to  a  purchaser 
for  valuable  consideration,  and  shall  create  by  any  such  disposi- 
tion as  large  an  estate  in  the  lands  disposed  of  as  the  tenant  in    • 
tail,  if  he  had  not  become  bankrupt,  could  have  done  under  that 
act  at  the  time  of  such  disposition.     If  such  entailed  lands  are 
not  held  by  copy  of  court  roll,  the  deed  is  to  be  inrolled  in 
Chancery  within  six -calendar  months  afler  the  execution  thereof; 
and  where  the  lands  are  copyhold,  the  deed  is  to  be  entered  on 
the  court  rolls  of  the  manor  (ss.  55,  56,  &  59) :   and  a  deed 
inrolled  under  this  act  takes  effect  from  the  time  of  the  execu- 
tion :   sec.  74 ;  4  Yo.  &  Col.  237.] 
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or  the  nu-  ment  of  such  bargain  and  sale ;  and  such  copy 

ioroiment  to  examlncd  with  the  inrohnent,  and  signed  by  a 

e  ivcry.  pj.^p^j.  Qfj^jgj.^  haviug  thc  custody  of  such  inrol- 

ment,  and  proved  upon  oath  to  be  a  true  copy  so 
examined  and  signed,  shall  be  of  the  same  forc6 
and  effect,  to  all  intents  and  constructions  of  law, 
as  the  said  indentures  of  bargain  and  sale  were 
and  should  be  o^  if  the  same  were  in  such  case 
produced  and  shown  forth." 


LEASE    AND    RELEASE. 


(1.)  A    RELEASE,    enlarging    an    estate  already  DeKripUon 
created,  is  a  conveyance  derived  wholly  from  the  at  the  com- 

t  ^'i  •  "-ii  ••*        mon  law  by 

common  law ;  and  it  reqmres,  m  all  cases,  privity  way  of  en- 

of  estate  between  the  releasor  and  releasee^.  "^°'*'°*' 

Thus  if  land  be  in  the  possession  of  a  lessee  at 

will*,  for  life,  or  years*,  there  exists  a  privity 

of  estate  between  him  and  the  lessor ;  and  the 

latter  may  execute  a  release  of  his  estate  either 

to  the  lessee  himself,  or  to  his  assignee  ^    So, 

the  person  seised  of  the  inheritance  in  reversion 

or  remainder,  may  release  it  to  the  tenant  of  the 

freehold ;  whether  such  tenant  be  by  the  curtesy, 

or  in  dower  ^,  or  for  his  own  life,  or  for  that  of 

another  ®.     But  a  release  of  this  kind  will  not 

operate  upon  the  possession  of  an  under-lessee  ^ 

or  of  a  tenant  at  sufferance  S  by  el^it,  or  statute 

merchant  \ 

'  Co.  Litt,  272,  b.  *  Litt  sec.  460,  »  Ibid.  465. 

•  2  Roll.  Ab.  401,  pi.  9.     Dy.  4,  pi.  2. 
'  2  RoU-  Ab.  401,  pi.  8. 

*  Co.  Litt.  273,  b. 

»  Co.  Litt.  273,  a.     Dy.  4,  b.  pi.  2. 
'   Co.  Litt.  270,  a.  271,  a. 

»  2  RoH.  Ab.  401,  pi.  12.     Co.  Litt.  273,  b.      Shep.  T.  324. 
f  See  Co.  Litt.  270,  b.     According  to  the  books  cited  (except 
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DeKriptioQ  When  no  estate  precedes   the   lesser  estate 

at  the  com.  intended  to  be  enlarged  by  the  release,  an  actual 

^^ofln-^  possession  is  necessary  at  the  common  law  to  the 

uiKoment.  Qp^jatiQn  ^f  ^^q  relcase  \    But  if  there  be  tenant 

for  life,  remainder  for  life,  with  the  reversion  in 
fee,  the  person  in  reversion  may  release  to  him  in 
remainder  for  life  ^ ;  for  though  he  has  no  posses- 
sion, yet  he  has  an  estate  actually  vested  in  him. 

Introduction      (2.)  Thc  relcasc  just  described  was  a  secondary 
of  the  con-    conveyance,  operating  upon  an  estate  originally 
i^°Md  ^    created  without  any  reference  to  it.    But  in  very 
early  periods  of  our  history  it  was  not  unusual  to 
execute  a  lease  for  two  or  three  years,  completed 
by  the  actual  entry  of  the  lessee,  for  the  express 
purpose  of  enabling  him  to  receive  a  release  of 
the   inheritance;    and    which   was    accordingly 
made  to  him  within  a  short  time  afterwards. 
The  lease  and  release,  executed  in  this  manner, 
transferred  the  freehold  of  the  releasor  as  effec- 
tually as  if  it  had  been  conveyed  by  fine  or  feoff- 
ment.   Whether  the  lesser  estate  were  merged, 
or  whether  it  were  merely  enlarged  by  the  acces- 
sion of  the  greater,  it  certainly  did  not  exist 
separately  from  it.    Thus  a  lease  for  years^  and  a 
release  founded  upon  it,  had  the  operation  of  one 
conveyance;  and  so  far  back  as  the  reign  of 
Henry  the  Fourth,  they  are  considered  as  equi- 

RoUe,  who  refers  to  authorities  pro  and  con/ro,   a  tenant  br 
elegit,  or  statute  merchant,  is  capable  of  taking  a  release*] 

*  Co.  Litt  270,  a.     Litt.  sec.  459. 

*  2  Roll.  Ab.  400,  pi.  4,  5.     Co.  Litt.  270,  a. 
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valent  to  a  feoffinent  in  passing  the  freehold  *.  In  imioducuoii 

and  naturB 

the  Year  Book,  21  Edw.  4,  24,  the  conveyance  by  of  the  con- 
lease  and  release  is  expressly  mentioned.  leue  and 

releaia. 

An  entry  by  the  lessee  for  years  was  necessary 
to  perfect  his  lease  at  the  common  law.    He 
could  not  receive  a  release,  until  he  had  acquired 
the  actual  possession.    It  is  therefore  probable, 
that  the  conveyance  by  lease  and  release  was  not 
frequently  adopted  before  the  Statute  of  Uses; 
because  it  was  nearly  as  inconvenient,  and  not  so 
powerful  in  its  operation,  as  a  feoffment  with 
livery.    But  soon  after  that  statute,  a  conveyance, 
differing  only  from  the  lease  and  release  at  com- 
mon law  in  the  manner  of  creating  the  previous 
estate  for  a  year,  but  retaining  the  same  name, 
derived  from  the  same  principles,  and  operating 
in  the  same  manner,  was  introduced,  as  it  is 
said%  by  Serjeant  Moore;  a  conveyance  which 
has  almost  wholly  superseded  that  by  feoffment. 

A  bargain  and  sale  being  made  for  one  year 
upon  a  pecuniary  consideration,  the  legal  estate 
is  immediately  vested  in  the  bargainee  by  the 
Statute  of  Uses.  This  bargain  and  sale  does  not 
require  inrolment'^  under  the  statute  27  Hen.  8, 
c.  16 ;  and  it  is  now  settled  beyond  controversy, 
that  the  estate  vested  in  the  bargainee  upon  the 

*  See  Year  Book,  11  Hen.  4,  33;  and  also  5  ViD.  143,  pi.  4, 
and  note. 

•  See  2  Black.  Com.  339. 

'  2  Co.  S6,  a.     8  Co.  94,  a. 


poNCMion. 
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introdoedon  executioii  of  the  deed,  is  capable  of  receiving  a 

and  nature 

of  the  con-    release  of  the  reversion  before  or  without  an 

vcyanoa  by 

leaM  and      a4stual  entry  by  him  \    A  release,  generally  dated 
^  ***''       the  day  after  the  bargain  and  sale^  is  accordingly 
made ;  and  thus  an  estate  of  freehold  is  trans- 
ferred without    entry,    inrolment,  or   livery  of 
seisin. 


It  operates  (3.)  It  is  immaterial  to  the  operation  of  the 
tition  of"""  relea^y  whether  the  previous  estate  for  a  year  be 
created  by  a  bargain  and  sale  under  the  Statute 
of  Uses,  or  by  a  lease  at  common  law,  perfected 
by  the  entry  of  the  lessee.  In  either  case  the 
conveyance  operates  by  transmutation  qf  posses- 
sion. It  transfers  a  seisin  to  the  releasee ;  and  if 
the  use  be  declared  to  him,  he  takes  an  estate  not 
by  virtue  of  the  Statute  of  Uses,  but  in  the  course 
of  possession  at  the  common  law  \  But  if  the 
use  be  declared  to  any  other  person  or  persons, 
then  it  is  executed  by  the  statute ;  and  it  is  now 
usual  to  make  settlements  of  freehold  estates  by 
lease  and  release,  in  which  the  limitations  of 
uses  are  frequently  various  and  intricate. 


*  Cro.  Car.  110.     Cro.  Jac.  604.     Carter,  66. 

*  [But  if  the  lease  and  release  were  dated  the  same  day,  the 
estate  would  be  transferred,  provided  the  release  were  executed 
after  the  lease.  And  it  seems,  that  where  the  lease  and  release 
bear  date  the  same  day,  the  lease  would  be  presumed  to  have 
been  first  executed  in  the  absence  of  evidence  to  the  oontrary. 
1  Bur.  106.] 

'  See  an  excellent  opinion  of  Mr.  Booth,  vol.  ii.  of  Cases  and 
Op.  281,  289.  See  vol.  i.  89,  165.  [Jenkin  v.  Peace,  6  Mee.  & 
WeU.  722.] 
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(4.)  When  the  release  is  founded  upon  a  bar-  whomaj 
gain  and  sale  for  a  year,  it  is  necessary  that  the 
person  maJdng  the  conveyance  should  be  capable 
of  standing  seised  to  a  use.  But  if  the  releasor 
be  incapable  of  standing  seised  to  a  use,  then  the 
estate  for  a  year  should  be  created  by  a  lease  at 
common  law,  accompanied  by  an  actual  entry  on 
the  part  of  the  lessee. 

(5.)  The  conveyance  by  lease  and  release,  like  openuon  of 
a  bai^n  and  sale,  does  not  work  a  discon-  [.i^"^ 
tinuance  ^  nor  create  a  forfeiture  ^ ;  neither  can  it 
destroy  contingent  remainders  *. 

(6.)  It  has  been  doubted  whether  there  can  be  whether 

■m   9  •       gt  11  there  can  be 

a  resvUtng  use  m  fee  upon  a  conveyance  by  lease  a  lesuiuog 

ji         •  use  upon  a 

and  release.  lease  and  re. 

leaie. 

H.  brought  covenant  as  assignee  of  a  reversion, 
and  showed  that  the  lessor,  in  consideration  of 
five  shillings,  bargained  and  sold  to  him  for  a 
year,  and  afterwards  released  to  him  and  his 
heirs^  virtute  quarundam  indentur'  bargainuB  ven^ 
ditionis  et  rekujeationis,  necnon  vigore  statuti  de 
usibua^  &€.,  he  was  seised  in  fee ;  and  it  was  ob- 
jectedy  that  the  use  must  be  intended  to  be  to 
the  releoMT  and  his  heirs,  because  no  considera- 

'  Lttt.  s.  598,  606.     [Now,  as  to  discontinuance,  see  3  &  4 
WilL  4,  c.  27,  8.  39.] 
'  Litt.  ».  600. 
^  See  Fearne,  322,  9th  ed. 
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Whether      tioii  of  the  Teleose,  nor  express  use,  appeared  by 

there  can  he  '  jt  rr  ^ 

a  resuiung    the  pleading  *• 


use  upon  a 
lease  and  re- 
lease. 


It  was  argued  m  this  case  ^  that  there  could 
be  no  resulting  use  on  a  lease  and  release:  that 
nothing  passes  to  the  lessee  in  possession,  but  by 
way  of  enlargement  of  his  estate ;  that  it  does  not 
operate  to  give  a  new  estate  of  the  reversion,  but 
to  increase  the  estate  in  possession,  according  to 
the  words  of  the  release :  that  if  the  release  enure 
only  to  enlarge  the  estate,  the  interest  enlarged 
must  be  to  the  use  of  the  lessee,  or  it  cannot  be 
said  to  be  an  increase  of  it :  that  if  the  practice 
had  not  prevailed  to  the  contrary,  it  were  very 
odd  to  limit  the  use  of  a  release  to  any  but  the 
lessee ;  for  which  reason  it  is,  that  we  find  it  ex- 
pressed in  the  clause  in  the  lease,  on  which  the 
lessor  intends  to  build  his  release,  that  the  intent 
of  the  lease  was  to  pass  an  estate  by  release  upon 
it,  for  the  benefit  or  use  of  a  third  person : 

That  it  would  be  absurd  to  say,  that  my  con- 
veyance should  have  no  other  operation  but  to 
extinguish  or  merge  the  estate,  which  the  grantee 
has  already,  in  order  to  have  it  brought  back  to 
me;  and  what  need  could  there  be  of  such  a 
way  ?  If  the  party  had  any  such  intent,  it  might 
soon  be  done  by  a  surrender: 

'  Shortridge  v.  Lamplugh,  2  S^Ik.  678.     7  Mod.  71.    2  Ld. 
Raym.  798. 
•  7  Mod.  74. 
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That  if  it  had  been  expressed  in  the  deed  of  wiiether 
release,  that  he  had  already  made  him  a  lease  for  a  muitiiig 
years^  and  that  for  the  enlargement  of  that  estate  ^^d.  ^ 
he  made  the  release,  there  could  be  no  doubt 
but  that  it  would  be  to  the  use  of  the  releasee ; 
and  there  is  no  difference  between  the  cases, 
since  this  release,  in  its  own  nature,  enures  by 
way  of  enlargement:    besides,  here   is  also  a 
valuable  consideration :  for  the  lease  and  release 
being  but  one  conveyance,  the  five  shillings,  ex- 
pressed to  be  the  consideration  of  the  lease,  shall 
be  participated  to  the  release;    and    also   the 
acceptance  of  the  release  is  in  its  own  nature  a 
consideration ;  for  it  implies  an  alteration  of  the 
estate  of  the  lessee,  which,  to  consent  to,  is  a  con- 
sideration moving  from  the  lessee ;  and  the  only 
motive  of  the  lessee's  parting  vdth  the  old  estate 
was  to  get  a  new  one. 

On  the  other  side^  it  was  urged,  that  before 
the  statute  27  Hen.  8,  c.  10,  if  A.  made  a  feoff- 
ment, levied  a  fine,  or  suffered  a  recovery  without 
a  use  declared,  and  without  any  consideration, 
the  feoffee,  conuzee,  or  recoveror  stood  seised  of 
the  said  lands  to  the  use  of  A. :  that  since  the 
statute  of  Hen.  8,  the  law  as  to  this  matter  is  not 
altered :  for  the  said  statute  only  intended  to 
execute  the  use  to  the  possession,  and  by  that 
means  to  destroy  the  use ;  but  it  did  not  intend 
to  maJ^e  any  other  thing  pass  by  the  conveyance, 

'  2  Ld.  Raym.  800. 
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Whether      thatt  that  which  passed  hefore :  that  there  was 

there  can  he 

a  retuiung    the  Same  reason  that  the  use  should  not  pass  m 

QM  upon  a  -  ,  •  ,  • 

leaMandn-  a  releose  without  any  consideration,  or  express 
declaration,  as  in  a  feoffment,  fine,  and  recoyery : 


To  the  objection,  that  this  release  enured  by 
way  of  enlargement  of  the  lease  for  a  year,  and 
therefore  would  participate  of  the  consideration 
of  it,  and  that  the  lease  and  release  made  bnt 
one  conveyance,  it  was  answered,  that  though  the 
lease  and  release  made  but  one  conveyance  as  to 
the  passing  of  the  fee,  yet  they  were  in  truth 
distinct  conveyances,  and  had  difTerent  operations, 
the  one  by  the  Statute  of  Uses,  and  the  other  by 
the  common  law :  that  as  to  what  is  said,  that 
the  release  enures  by  way  of  enlargement  of  the 
estate  of  the  lessee,  it  is  true  that  it  gives  him  a 
greater  estate  than  he  had  before ;  but  that  not- 
withstanding it  destroys  the  estate  for  years  by 
merger;  and  it  cannot  participate  of  the  con- 
sideration contained  in  the  lease,  which  is  per- 
fectly distinct. 

However,  Holt,  €•  J.,  without  considering  the 
operation  of  the  conveyance  ^  maintained  that 
the  manner  of  pleading  the  release  as  above,  to 
the  releasee,  was  good ;  and  that  if  a  feoffment  be 
pleaded  in  the  same  manner,  without  showing 
the  use  or  consideration,  with  an  averment  tirtuk 
cujtLs  the  feoffee  was  seised,  the  use   shall  be 

'  See  2  Salk.  678. 
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intended  to  be  to  the  feoffee ;  and  that  was  the  whether 
form   of  pleading  before  the  statute,  and  the  aneuuing 
statute  has  not  altered,  but  rather  confirmed,  T^^'Cn- 
this  manner  of  pleading.  ****'* 

Lord  Hardwicke,  in  the  case  of  Lloyd  v,  Spillet  ^ 
considered  the  conveyance  by  lease  and  release 
exactly  in  the  same  light  as  that  by  /eqfment 
with  respect  to  a  resulting  use ;  and  though  he 
held  that  either  an  express  declaration,  or  con- 
sideration however  trifling,  would  carry  a  use  to 
the  releasee,  yet  the  whole  tenor  of  his  argument 
gives  reason  to  believe  that  he  took  it  to  be  a 
settled  point,  that  without  the  one  or  the  other 
the  use  would  result  to  the  releasor  ^ 

Supposing  a  release  to  be  made  to  a  lessee  for 

years,  whose  estate  was  not  originally  created 

with  a  view  of  receiving  such  release,  there  can 

be  no  doubt  that  the  releasee  would  be  entitled 

to  the  use  and  l^al  estate ;  because  the  intention 

of  the  parties  and  the  purposes  of  the  release 

would  be  entirely  frustrated,  if  the  use  should 

result  to  the  releasor.     But  when  a  lease,  or 

bargain   and  sale  for  a  year,  is  made  for  the 

express  purpose  of  receiving  a  release,  they  must 

be  considered  as  one  conveyance  ^  operating  by 

*  Barn.  Cha.  Rep.  884.    2  Atk.  148. 

'  See  I'll.  Con.  233.  1  Wood's  Con.  776,  and  note.  2 
Dougl.  745. 

'  fThere  are  other  cases  in  which  it  is  important  to  ascertain 
how  far,  and  in  what  sense,  this  position  that  the  lease  and 
release   must  be  considered  as  one  conveyance  fs  correct:  for 

VOL..  II.  G 
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Whether     waj  of  traiismutation  of  the  possession  or  seisin 

a  iMiiiting    to  the  releasee ;  and  admitting  that  the  doctrine 

w  wd  ^  of  resulting  uses  was  introduced  in  order  to  re- 

gulate  and  carry  into  effect  the  intention  of  the 

instance,  do  they  so  far  amount  to,  one  assurance  as  to  render  it 
necessary  to  inrol  the  lease  for  a  year  as  well  as  the  release, 
under  the  act  for  the  abolition  of  fines  and  recoTcries  (3  &  4 
Will.  4,  c  74y  8. 41)  ?   It  may  be  true  that  the  lease  and  rdeaw 
are  to  be  treated  as  one  conveyance  so  far  as  such  a  constructioD 
is  necessary  to  give  effect  to  the  intention  of  the  parties ;  but  in 
point  of  fact,  and  of  law,  these  two  instruments  are  as  dLstinct  from 
each  other  as  a  release  to  a  tenant  in  actual  possession  under  a 
lease  at  common  law  is  distinct  from  the  lease.    ( Jenkin  v.  Peaoe^ 
6  Mee.  &  Wels.  722).     The  circumstance  of  the  lease  for  a 
year  being  made  for  the  express  purpose  of  receiving  a  release 
can  make  no  difference ;  since  it  is  clear  that  the  former  would 
have  its  fuU  operation,  (the  estate  being  immediately  vested  io 
the  bargainee  by  force  of  the  Statute  of  Uses),  although  the 
release  were  never  to  be  made  at  all.    It  is  in  this  respect  that 
the  conveyance  by  lease  and  release  differs  from  that  by  feoff- 
ment; the  lease  for  a  year  being  in  itself  (by  virtue  of  the 
Statute  of  Uses,  and  exclusively  of  the  release,)  as  complete  as 
assurance  as  a  feoffment  perfected  by  livery  of  seisin,  or  as  a 
lease  at  common  law,  accompanied  by  possession.     If  tenant  io 
tail  subject  to  a  lease  convey  the  remainder  in  fee,  either  by 
release  to  the  lessee,  or  by  grant  to  a  third  party,  the  lease,  of 
course,  does  not  require  inrolment ;  and  it  is  submitted^  that  the 
object  for  which  the  term  was  created,  or  the  length  of  the  term, 
cannot  make  any  difference  in  this  respect ;  and  that  in  all  cases 
of  a  release  in  fee  by  tenant  in  tail,  the  release  itself  is  the  only 
disentailing  assurance  to  be  inroUed.     In  a  case  where  the 
release  alone  has  been  inrolled,  to  consider  the  lease  as  part  of 
the  disentailing  assurance,  with   reference   to  the   inrolment, 
would  be  to  do  unnecessary  violence  to  the  strict  legal  construc- 
tion and  operation  of  the  two  instruments,  for  the  purpose,  not 
of  aiding,  but  of  defeating,  the  intention  of  the  parties.    If  it 
should  be  held  necessary  to  inrol  the  lease  as  well  as  the  rdeaae, 
a  curious  question  might  arise  with  reference  to  assurances  under 
the  act  4  &  5  Vic.  c.  21,  by  which  a  release  is  rendered  as  effectual 
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parties,  and  that  the  payment  of  a  pecuniary  whether 
consideration,  however  inconsiderable,  was  a  cri-  a  muuing 
tenon  of  such  intention,  I  cannot  see  how  the  wudn- 
conveyance  by  lease  and  release   can   in  this  ^*' 
respect  differ  from  that  by  feoffinent,  fine,  or  reco- 
reiy.    In  the  above  case  of  Shortridge  v.  Lam- 
plugh,  both  Holt  and  Powell  agreed  ^  that  if  a 
particular  use  were  limited  on  the  release,  the 
i^mainder  would  result.    Why?    Because  such 
construction  would  favour  the  intention.     The 

for  the  conveyance  of  freehold  estates  as  a  lease  and  release  by 
tlie  same  parties.     For  it  is  merely  enacted,  that  a  deed  of 
release  expressed  to  be  made  in  pursuance  of  the  act,  shaU 
operate  as  if  the  releasing  party  had  also  executed  a  lease  for  a 
year.    But  the  execution  of  an  instrument  is  one  thing,  and  the 
iorolment  of  it  another ;  and  it  would  be  open  to  contend  that 
such  a  release,  when  inroUed,  must  operate  as  if  the  releasor  had 
executed  both  lease  and  release,  but  had  inrolled  the  release 
alone.     <*  No  instance  can  be  found  where  the  court  have  pre- 
sumed that  an  inrolment  has  been  made,"  3  Bam.  &  Aid.  151. 
The  same  observation  would  apply  still  more  forcibly  to  disen- 
tailing assurances  by  lease  and  release  under  the  Irish  act  for  the 
abolition  of  fines  and  recoveries,  (4  &  5  Will.  4,  c.  92),  which 
is  similar  to  the  English  act     The  Irish  statutes  9  Geo.  2,  c.  6, 
and  1  Geo.  3,  c.  3,  do  not  in  terms  abolish  the  lease  for  a  year,  nor, 
like  the  English  act  4  &  5  Vic  c.  21,  furnish  a  substitute  for  it: 
tbej  merelj  provide  that  the  recital  of  the  lease  in  the  release 
itself,  shall  be  sufficient  evidence  of  the  lease,  and  that  in  plead- 
ing a  lease  and  release,  it  shall  only  be  necessary  to  produce  the 
latter.     But  the  recital  of  the  lease  for  a  year,  proves  the  eseist- 
ence  of  it,  and  nothing  else ;  and  it  cannot  be  maintained  that  the 
mere  recital  has,  with  reference  to  the  question  of  inrolment,  any 
greater  efficacy   than  the  actual  production  of  the  instrument 
itself  would  have.    It  would  follow,  therefore,  that  the  lease  must 
be  actually  executed  in  order  that  it  might  be  inrolled.     It  is 
proper  to  add,  that  the  more  received  opinion  is,  that  the  lease, 
as  well  as  the  release,  requires  inrolment.]  *  7  Mod.  77. 

g2 
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whetber      notloii  of  resulting  uses  was  adopted  for  thai 

there  can  be         

a  resultiog      VOry  pUTpOSC. 

UM  UpOD  a 

leate  and  re- 

*****  (7.)  It  is  necessary  at  the  common  law,  that  an 

exchange  or  a  partition  should  be  completed  by  an 
actual  entry  \  But  it  is  now  usual  to  make  an 
exchange  by  a  bargain  and  sale  for  a  year,  and  a 
release  grounded  upon  it ;  and  if  joint-tenants  or 
tenants  in  conamon  concur  in  a  conveyance  by- 
lease  and  release,  and  thereby  transfer  fhe  entire 
seisin  to  the  releasee,  they  may  effectuate  a  par* 
tition  by  limiting  the  uses  of  the  specific  allot- 
ments. It  is  unnecessary  to  observe,  that  in  all 
these  cases  the  possession  is  executed  by  the 
statute  without,  or  before,  entry. 

Where  exchanges  are  effected  by  the  means  of 
powers  operating  under  the  Statute  of  Uses^  there 
can  be  no  implied  right  of  entry  or  eviction,  as 
on  an  exchange  at  common  law,  because  the 
right  of  entry  must  be  descendible  to  the  heir, 
and  not  transmitted  from  cestuique  use  to  ces- 
tuique  use  in  succession;  and  the  entry  by 
cestuique  use  for  life  could  not  acquire  for  him  a 
fee-simple  as  of  his  old  estate. 

It  may  be  doubted  whether  a  proviso  inserted 
in  an  exchange  under  a  power,  for  shifting  the  use 
in  case  of  eviction  would  not  be  void ;  for  each 
party  would  take  an  estate  subject  to  a  springing 

^  See  Co.  Litt  266,  b. 
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use,  which  could  not  be  defeated  by  the  owners  whether 
of  the  estate  subject  to  it :  and  this  would  pro-  a  retuUing 
bably  be  considered  too  remote,  and  as  amounting  w  ^d  * 
to  a  perpetuity.    See  voL  i.  201,  et  seq 


6^ 


leaM. 


'  [By  4  &  5  Vic.  c.  21,  a  deed  of  release  of  a  freehold  estate 
expressed  to  he  made  in  pursuance  of  that  acty  is  rendered  as 
effectual  for  the  purposes  expressed  in  the  deed,  and  as  a  con- 
reyaoce  to  uses,  or  otherwise,  as  if  the  releasing  party  or  parties 
had  also  executed  a  bargain  and  sale  for  a  year.  As  a  con- 
veyance under  this  act  has  the  advantage  in  point  of  simplicity 
and  economy  over  a  conveyance  by  lease  and  release,  the  lease 
for  a  year  must  in  practice  eventually  become  obsolete. 

By  this  act  a  new  species  of  conveyance  has  been  introduced 
which  neither  requires  any  ceremony,  such  as  livery  of  seisin,  or 
inrolment,    to  perfect  it,  nor  is  grounded  upon  the  fictitious 
possession  under  a  bargain  and  sale  for  a  year.     So  long  as  the 
notoriety  of  a  conveyance  was  of  importance,  for  the  reasons 
assigned  in  the  preamble  to  the  Statute  of  Uses,  the  livery  of 
seisin,  or  the  inrolment  of  the  deed,  was  something  more  than  a 
mere  form.     When,  however,  the  tenure  of  free  and  common 
socage  had  been  established  for  all  freehold  lands  (by  stat.  12 
Ch.  2,  c  24),  and  the  action  of  ejectment,  (which  is  brought 
against  the  party  in  actual  possession,  whatever  may  be  the 
nature  of  his  title),  had  become  the  usual  process  for  trying  the 
right  to  freehold  estates,  the  principle  of  notoriety  was  aban- 
doned, without  any  attempt  on  the  part  of  the  legislature  to 
enforce  it ;  and  the  general  adoption  of  the  conveyance  by  lease 
and  release,  (which  was  a  mere  technical  artifice  for  evading  the 
provisions  of  the  Statute  of  Inrolments),  was  not  found  to  be 
attended  with  any  inconvenience.      But  if  freehold  estates  in 
possession  may  be  conveniently  transferred  by  deed  alone,  with- 
out the  superadded  ceremony  of  livery  of  seisin,  or  inrolment, 
there  can    be  no  good  reason   for  retaining   the  legal   fiction 
(namely,  the  imaginary  possession  under  the  lease  for  a  year) 
bj  which    the  ceremony  was  evaded.      And  this  is  the  view 
adopted  by  the  new  statute,  which  renders  the  lease  for  a  year 
unnecessary,  without  recurring  to  livery  of  seisin,  or  inrolment. 
At  the  saoae  time,  however,  the  necessity  of  an  express  reference 
to  the  statute  itself  is  the  introduction  of  a  new  formality  into  a 
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Wbether       oooveyaDce  for  which  there  appears  to  be  no  sufficient  motivep 
*^*"  V^  ^  ^^^  ®^P  ™®'®  ®°ly  ^  required  to  render  the  conveyance  of  a 
UK  upon  a     freehold  estate  in  possession  as  simple  as  that  of  a  freehold  estate 
Iwjo  and  re-  j^  remainder ;  and  every  ground,  which  formerly  existed  for  ren- 
dering the  one  more  formal  than  the  other  has  now  ceased  to 
exist.    If  deemed  requisite  for  fiscal  purposes,  it  would  be  easy 
to  subject  a  deed  intended  to  transfer  a  legal  estate  of  freehold 
in  possession  to  an  additional  stamp  duty,  without  incumbering 
the  deed  itself  with  any  new  formality  in  the  room  of  those 
which  are  rendered  unnecessary. 

Although,  however,  the  statute  4  &  5  Vic  c.  21,  has  intro- 
duced a  new  form  of  conveyance,  yet  the  release  under  that  ad 
will  operate  in  all  respects  as  if  it  were  founded  on  a  lease  for  a 
year,  and  will  therefore  be  subject  to  the  same  rules,  so  (ar  as 
relates  to  the  construction  and  effect  of  the  instrument,  as  the 
old  release.] 


AN    APPOINTMENT. 


(1.)  We  must  distinguish  between  an  appoint-  DeMripUon 
ment  and  the  declaration  of  a  use.    The  latter  is  ^iati^wt. 
that  original  disposition  of  the  use  by  the  express 
consent  of  the  parties,  which  prevents  it  from 
following  any    implied   designation,  which  the 
rules  of  law  might  otherwise  prescribe :  but  the 
former  is  a  limitation  of  the  use  by  a  separate 
instrument  derived  from  and  conformable  to,  a 
power  reserved,  or  contained,  in  the  original  con- 
veyance, by  which  the  seisin  to  serve  those  uses 
is  transferred.    The  limitation  of  uses  thus  made 
under  the  power  must  necessarily  alter,  abridge, 
or  suspend  the  use  previously  declared  upon  such 
original  conveyance.  Such  are  the  powers  usually 
reserved    in    settlements  of  leasing,  jointuring, 
selling,  exchanging,  and  charging  ^ 

(2.)  Every,  appointment,  when  made  immedi-  Themture 
ately  to  the  appointee,  must  consequently  vest  tot^fe^'* 
the  use  or  legal  estate  in  him;   and  therefore  pJii^mcJl. 

*  See  ante,  vol.  i.  ch.  2,  s.  5  (8). 


88  An  Appaintinent. 

The  nature    if  A.,  ill  puTsuaiice  of  a  Dower,  limit  an  estate  to 

of  the  estate 

transfened    B.  to  thc  use  of  C,  the  1186  to  C  cafuiot  be  exe- 
pointment.    cuted  by  tho  statute.    But  as  the  use,  under  an 
appointment,  is  served  out  of  the  original  seisin 
of  the  feoffees  or  releasees  to  uses,  it  is  capable 
of  the  same  modifications  as  the  use  declared 
upon  the  original  convejance.    Suppose  a  feoff- 
ment or  lease  and  release  made  to  J.  S.  and  bis 
heirs,  to  such  uses  as  A.  B.  shall  appoint,  and  in 
default  of,  and  until  appointment,  to  certain  uses 
therein  declared.      A.  B.,  in  pursuance  of  bis 
power,  appoints,  that  J.  S.  and  his  heirs  shall 
stand  seised  to  the  uses  following ;  viz.  to  the  use 
of  himself  for  life,  remainder  to  trustees  to  pre- 
serve contingent   remainders,   remainder  to  his 
first  and  other  sons  in  tail    The  use  ia  this  case 
will  be  executed  in  A.  B.,  and  the  trustees  to  pre- 
serve, &c.,  immediately ;  and  in  the  sons,  when 
they  are  bom. 

Alio  the  (3.)  When  a  person  may  dispose  of  an  estate 
radtiDgVe  either  under  a  power  of  appointment,  or  as  the 
absolute  owner  of  it,  it  is  necessary,  if  he  wish  to 
convey  in  pursuance  of  the  appointment,  that  the 
power  should  be  recited  or  r^erred  to :  but  when 
a  disposition  cannot  take  effect  but  as  an  appoint- 
ment or  limitation  of  the  use,  then  there  is  no  ab- 
solute necessity  that  the  appointor  should  notice 
the  power,  or  convey  in  pursuance  of  it  ^.    Thus  if 

'  See  12  Mod.  469.    Andrews  9.  Emtnot,  2  Bro.  C.  C.  297. 
Lawson  v.  Lawson,  3  Bro.  C.  C.  272. 

[But  it  must  appear  that  the  appointer  had  in  view  the  ertate 


power. 
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A.  make  a  feofiftnent,  levy  a  fine,  suflTer  a  recovery,  ai  to  the 

or  convey  by  lease  and  release  to  B.  and  his  heirs  r«citiDg  uw 

to  such  uses  as  A.  shall  by  deed  or  wiU  appoint,  ^'^^'^ 

and  in  default  of  such  appointment,  to  the  use  of 

A.  in  fee ;   as  A.  in  this  case  may  appoint  the 

land,  or  dispose  of  it  as  the  legal  proprietor,  if  he 

make  his  will,  and  without  r^erring  to  or  reciting 

the  power,  devise  the  land  generally,  the  will 

must  take  effect  as  a  devise  of  the  land,  and  not 

as  a  disposition  of  the  use  ^    Lord  Coke,  indeed, 

makes  a  distinction  between  a  feo£fhient  to  much 

uses  as  the  feoffor  shall  by  his  hist  wiU  appoint,  and 

to  the  use  qfthe  feoffors  last  will ;  for  with  respect 

to  the  latter  he  says,  that  if  the  feoffor  make  his 

will  wi^  r^erence  to  the  power,  yet  it  shall  take 

which  was  the  subject  of  the  power.     1  Atk.  560.     1  Ball  & 
Beat  77.     5  Baro.  &  Cress.  720.     1  Sim.  28.     It  has  been  said 
that  there  are  three  tests  of  the  intention  to  execute  the  power ; 
first,  where  there  is  a  reference  to  the  power ;  secondly,  where 
there  is  a  reference  to  the  property  which  is  the  subject  of  the 
power ;  and  thirdly,  where  the  provision  made  by  the  person 
iatmsted  with  the  power  could  have  nothing  to  operate  upon  un- 
less it  were  considered  as  an  execution  of  the  power.  2  H.  Bl.  136. 
dVes.  467.   1  Swans.  66.  IJac&W.  352.   8Ves.609.  Standen 
V.  Macnab,  6  Bro.  P.  C.  193.    Morgan  v,  Surman,  1  Taunt  289. 
Lewis  v.  Lewellyn,  1  Turn.  104.     Denn  v.  Roalce,  6  Bing.  475. 
Curtcis  r.  Kenrick,  3  Mee.  &  Wels.  461.     9  Sim.  447.     And  a 
general  reference  to  all  powers  and  authorities  is  for  this  purpose 
tantamount  to  an  express  reference  to  every  particular  power. 
Bailey  o.  Lloyd,  5  Russ.  330.     But  an  express  disposition  of 
part  of  the  subject,  or  of  one  of  several  subjects,  of  a  power, 
does  not  necessarily  indicate  an  intention  to  exercise  the  power 
as  to  the  remaining  part,  or  as  to  the  other  subjects.     Hughes  v. 
Turner,  8  My.  &  Ke.  666.] 

*  Co.  Litt  lll,b.   112,  a.    6  Co.  18,  a. 
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As  to  the     effect  by  virtue  of  the  denm,  and  not  as  a  limita- 

necMtitjof     ..  «    , 

radtiiig  the   tion  of  the  use  ^. 

power. 

Of  the  in-        (4.)  The  instrument  executmg  the  appointment, 
ezeeouag     uiust  be  accompauied  with  all  the  ceremonies  re- 

the  power.  •      ^    \.        it  t  •*•  •• 

'^  quired  by  the  power;  such  as  sealing,  signing, 
and  the  attestation  of  witnesses  ^  The  deed 
itself,  being  merely  the  limitation  of  a  use  served 
out  of  a  seisin  transfi^red  by  another  deed,  can- 
not be  considered  as  an  independent  coniveyaQee. 
It  is  an  instrument  inapplicable  to  the  transfer 
of  property  by  a  person  conyeying  as  the  absolute 
proprietor.  Yet  an  appointment  may  be,  and 
frequently  is,  executed  by  a  conyeyance,  which,  if 
not  expressly  or  impliedly  referring  to  the  power, 
would  operate  upon  the  legal  estate.  Thus  if 
releasees  to  uses  in  pursuance,  and  by  virtue,  of 
a  power  of  selling  and  exchanging,  reserved  to 
them,  convey  by  lease  and  release ;  the  conveyance 
shall  operate  as  a  disposition  of  the  use :  and  in 

'  Har.  Co.  Litt  112,  a.  n.  2.     Moor,  280. 

^  QA  power  to  appoint  by  will  "  signed  and  published  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witaesBes," 
was  held  to  be  well  executed  by  a  will,  the  attestations  to  whidi 
stated  it  to  have  been  signed,  sealed,  and  delivered  in  the  pre- 
sence of  three  witnesses,  on  the  ground  that  delivery  is  equivaleat 
to  publication.     Curteis  v.  Kenrick,  8  Mee.  &  Wels.  461. 

Now,  by  Stat  7  Will.  4  &  1  Vic.  c  26,  s.  10,  no  appointment 
made  by  will  in  exercise  of  any  power  will  be  valid  unless  exe* 
cuted  as  required  by  that  act ;  and  every  will  executed  in  manner 
therein  required,  will,  so  for  as  respects  the  execution  and  attes- 
tation thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  although  expressly  directed  to  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity,  j 
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a  case,  where  land  was  devised  to  B.  for  life,  with  or  the  in- 
a  power  to  dispose  of  the  fee  to  any  of  her  «^ti^ 
children ;  it  was  determined  that  a  conveyance  *  *  ^'^'^ 
by  lease  and  release  by  B.  to  the  use  of  herself 
during  her  life,  with  remainder  to  the  use  of  her 
children,  was  an  effectual  execution  of  the  power^.     • 
Appointments,  however,  made  in  this  maimer,  are 
always  informal 

(5.)  It  is  generally  true  that  a  use  limited  by  or  the  ni^ 
virtue  of  a  power  of  appointment  has  relation  to  ap^tntmelit 
the  conveyance,  in  which  the  power  is  contained  ^  ^nlS*cor.' 
Therefore  if  an  estate  be  limited  to  the  use  of  ''^"'•• 
such  persons  as  a  purchaser  shall  appoint,  and 
in  defoult  of  appointment  to  the  use  of  the  pur- 
chaser and  his  heirs ;  until  the  purchaser  exercise 
the  power,  he  is  seised  of  a  base  and  qualified  fee, 
liable  to  be  defeated  by  the  execution  of  it ;  and 
if  he  die  without  making  any  appointment,  his 
wife  will  be  clearly  entitled  to  her  dower ;  but  if 
he  exercise  his  power,  then  a  new  use  springs  up, 
which  entirely  defeats  the  intermediate  use  limited 
in  default  of  the  appointment,  and  of  course  de- 
stroys the  wife's  right  to  dower*.    So,  if  an  estate 
be  conveyed  to  the  use  of  A.  for  life,  with  many 
remainders  over,  and  a  power  be  reserved  to  A. 
to  make  leases,  or  a  jointure  upon  an  after-taken 

'  See  Tomlinson  v.  Dighton,  1  P.  W.  149.     Salk.  239. 

*  See  1  Atk.  560,  note  2. 

^  Vide  Tol.  i.  161,  et  seq.;  and  see  Maundrell  o.  Maundrell, 
7  Ves.  567.  10  Yes.  246.  [Ray  v.  Pung,  5  Barn.  &  Aid. 
561.3 
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Of  the  rak.  yrife ;  when  A.  exercises  his  power  it  takes  effect 

tion  of  the 

•ppoiDtmeot  by  way  of  limitation  of  a  use,  which  entirely  over- 
giiuicoa.'  reaches  and  takes  precedence  of  the  other  uses 
"^"'      interfering  with  it  ^ 

Upon  the  same  principle,  if  there  be  a  limita- 
tion of  a  use  to  A.  for  life,  and  after  his  decease  to 
such  uses  as  B.  shall  appoint,  who  afterwards  in  A.'8 
lifetime  appoints  the  use  to  the  right  heirs  of  A. ; 
in  this  case,  it  seems,  that  the  limitation  of  the 
use  to  the  right  heirs  of  A.  by  virtue  of  the  ap- 
pointment unites  with  the  life  estate  of  A.  so  as 
to  make  the  right  heirs  take  by  descent,  and  not 
by  way  of  a  contingent  remainder  \  In  cases  like 
this,  care  should  be  taken  to  appoint  the  use 
immediately  to  the  right  heirs;  therefore  if  B. 
make  an  appointment  to  C.  in  fee,  to  the  use  of 
the  right  heirs  of  A. ;  the  legal  estate  or  use  is 
vested  in  G.  by  the  appointment,  and  the  right 
heirs  of  A.  take  only  an  equitable  estate  or  tmsU 
In  this  case  the  legal  estate  for  life  of  A.  cannot 
be  incorporated  with  the  equitable  one  limited  to 
his  right  heirs,  and  consequently  the  remainder 
to  his  right  heirs  is  contingent. 

In  some  cases,  however,  an  appointment  does 
not  relate  back  in  point  of  time  to  the  instru- 
ment by  which  it  is  created.  Thus  in  the  case  of 
the  Duke  of  Marlborough  v.  Lord  Grodolphin^ 

'  See  1  P.  W.  246,  and  voL  i.  175,  et  seq. 

*  See  Feanie,  74,  9th  ed.  '2  Ves.  61. 
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where  Lord  Sunderland  by  his  will  gave  the  ofAereu- 

•^  tion  of  the 

interest  of  30,000/.  to  his  wife  during  her  life,  and  appointment 
after  her  decease  the  principal  to  he  distributed  gioai  con. 
among  such  of  his  children,  and  in  such  manner  '''^"**" 
and  proportion  as  she  by  any  deed,  or  will,  or 
instrument,  or  writing  in  nature  of  a  will,  should 
direct  and  appoint :  she,  by  her  will  reciting  the 
power,  gave  15,000/.  to  Lady  Morpeth,  and  2000/. 
to  Mr.  Spencer,  who  both  died  in  the  lifetime  of 
the  testatrix:    the  question  was,  whether  the 
appointment  had  a  relation  back  to  the  time  of 
the  death  of  Lord  Sunderland,  when  the  instru- 
ment which  created  the  power  took  effect ;  for  if 
it  had,  then  the  legacies  given  to  Lady  Morpeth 
and  Mr.  Spencer  must  be  considered  as  having 
become  vested  in  them  during  their  lives.    But 
Lord  Hardwicke  said,  that  nothing  vested  in  them 
during  their  lives,  and  consequently  that  nothing 
was  transmissible  to  their  representatives;  be- 
cause every  person  claiming  under  the  execution 
of  a  power,  must  claim  not  only  according  to  the 
execution  of  the  power,  but  according  to  the  nature 
of  the  instrument  by  which  that  power  is  exe- 
cuted ;  and  therefore  a  mU  in  execution  of  such 
a  power  being  always  revocable^  it  is  not  complete 
till  the  death  of  the  testatrix  ^. 

(6.)  By  virtue  of  a  power  of  appointment  a  or  appoint. 
person  may,  in  a  certain  degree*  effectuate  a  nnbm^ 
remote  limitation,  which,  if  placed  in  the  original 

*  See  1  Ves.  139.    2  Yes.  612.     Lisle  v.  Lisle,  1  Bro.  C.  C. 
583. 
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Of  appoint- 
menta  to 
unborn 
children. 


deed,  would  be  considered  as  tending  to  a  per- 
petuity, and  therefore  void.    Thus,  if  there  be  a 
limitation  to  B.  for  life,  who  at  that  time  has  no 
son,  with  a  genial  power  reserved  to  him  to 
limit  the  uses  in  remainder  to  such  persons  as  he 
shall  appoint ;  here  upon  the  birth  of  a  son  of  the 
tenant  for  life,  the  use  may  be  limited  to  such 
first  son  /or  li/e^  remainder  to  his  first  and  other 
sons  in  strict  settlement;  notwithstanding  the 
persons  to  whom  the  estates  are  appointed  were 
not  in  existence  at  the  time  of  the  execution  of 
the  conveyance  in  which  the  power  is  contained  ^ 
But  when  the  Duke  of  Marlborough  gave  a  power 
to  trustees  by  his  will,  on  the  birth  of  the  sons 
of  the  tenant  for  life,  therein  named,  to  revoke 


'  f  As  Uie  power  given  to  B.  in  this  case  b  a  g&neral  power, 
that  is,  an  absolute  right  of  disposition,  there  seems  to  be  no 
good  reason  for  saying  that  any  estates,  of  whatever  description, 
limited  under  it,  could  be  more  open  to  objection,  on  the  groond 
of  perpetuity,  than  the  same  estates  would  be  if  created  by  an 
absolute  owner.  With  reference  to  the  doctrine  of  perpetuity, 
a  general  power  by  means  of  which  the  donee  can  bring  the 
property  at  any  time  into  the  market,  and  dbpose  of  it  to  any 
person  and  in  any  manner  he  may  think  proper,  most  be  equiva- 
lent to  a  seisin  in  fee-simple :  and  it  follows,  that  the  period  for 
the  commencement  of  the  limitations  under  such  a  power  u  the 
time  of  the  execution  of  the  power,  and  not  of  the  creatioD. 
Butler's  note  to  C.  Litt  271,  b.  7  T.  R.  196.  Sug.  on  Pow. 
vol.  i.  p.  495,  6th  ed.  This  absolute  right  of  alienation  consti- 
tutes a  distinction  between  a  general  power,  and  a  particular 
power  by  which  the  donee  is  restricted  to  some  designated 
objects ;  and  it  is  with  respect  to  the  latter  description  of  power 
only,  as  having  a  tendency  to  perpetuity,  that  it  has  been  estab- 
lished that  no  estate  can  be  created  by  the  exercise  of  the  power 
which  would  not  have  been  valid  if  limited  in  the  deed  creating 
the  power.] 
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the  uses  limited  to  those  sons  in  taU,  and  to  limit  or  appobt- 

menU  to 

the  uses  to  such  sons  for  life^  remainder  to  the  nnbom 
first  and  other  sons  of  such  sons  severally  and 
successively  in  tail  male ;  it  was  holden  that  this 
power,  as  it  tended  to  a  perpetuity,  was  void  ^  It 
should  seem,  however,  that  if  an  estate  he  settled 
to  the  use  of  B.  for  life,  with  a  power  of  ap- 
pointing to  his  children,  he  may  afterwards 
appoint  an  estate  for  Ijfe  to  a  child  imhom  at  the 
time  of  the  creation  of  the  power,  though  he 
cannot  extend  such  appointment  to  the  children 
of  such  child  \ 

'  See  3  Bro.  P.  C.  232,  Tom.  ed. 

*  See  Mr.  Booth's  op.  Vol.  ii.  Cases  and  Opinions,  439. 
[There  b  no  doubt  that  such  an  appointment  by  B.  would  be 
valid ;  because  the  estate  for  life  given  to  the  unborn  child  wiU 
stand  the  proper  test  of  its  validity  with  reference  to  the  rule 
against  perpetuities;  that  is,  it  would  have  been  valid  if  placed  in 
the  deed  creating  the  power  in  lieu  of  the  power  itself.  It  is 
well  settled  that  a  person  unborn  may  be  made  tenant  for  life, 
though  no  estate  can  be  limited  to  the  children  of  such  unborn 
tenant  for  life  as  purchasers.  Routledge  v,  Dorril,  2  Ves.  j.  357. 
Hay  V.  The  Earl  of  Coventry,  3  T.  R.  83.  5  Bam.  8c  Aid.  464. 
7  Bing.  535.] 


COVENANT 


TO  STAND  SEISED  TO  USES. 


Dewription  (1.)  UsES  may  be  raised  either  upon  a  pecuniaiy 
^t  toVuDd  consideration,  or  upon  what  is  called  a  good  con- 
^'^'  sideration,  which  is  that  of  blood  or  marriage. 
Whatever  be  the  form  of  the  conveyance  creating 
and  transferring  a  use  upon  the  former  considera- 
tion,  it  is  a  bargain  and  sale^  and  must  be  inrolled 
as  such ;  but  conveyances,  raising  uses  upon,  or 
by  virtue  of,  the  latter,  are  termed  cacenant$  to 
stand  seised ;  and  they  are  not  within  the  words 
of  the  Statute  of  Inrolments,  nor  within  the 
policy  of  it  ^ ;  because  the  consideration  of  blood 
and  marriage  is  of  a  public  nature. 

whftt  woi^  (2.)  The  consideration  of  this  conveyance  is  the 
foundation  of  it.  The  words  covenant  to  stand 
seised^  are  therefore  not  absolutely  necessary  to 
its  operation.    A  conveyance  in  the  form  o^  and 

'  See  Plowd.  307. 
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void  as  a  grant  *,  feoflftnent  \  or  release  •,  may  still  what  word. 
take  effect  as  a  covenant  to  stand  seised^. 


In  practice,  the  following  case  occasionally  oc- 
curs. An  estate,  being  settled  upon  A.  for  life, 
with  remainder  to  the  use  of  trustees  and  their 
heirs  during  his  life,  in  trust  to  support  contingent 
remainders,  with  remainder  to  the  first  and  every 
other  son  of  A.  successively  in  tail,  with  remain- 
ders over ;  A.,  in  order  to  enable  his  eldest  son  to 
suffer  a  conmion  recovery,  by  deed,  not  operating 
as  a  feo£Gbaient»  bargain  and  sale,  or  lease  and 
release,  surrenders  to  his  son  his  estate  for  life. 
This  deed  cannot  operate  in  strictness  as  a  sur- 
render  J  on  account  of  the  intervening  estate  of 
the  trustees ;  but  it  is  the  prevailing  opinion  of 
the  profession,  that  it  will  operate  as  a  covenant 
to  stand  seised ;  and  the  validity  of  many  titles 
depends  upon  this  construction  ^. 

(3.)  It  may  be  deemed  an  invariable  rule,  that  cooudeni- 

tion. 

*  See  2  Vent.  150.  [3  Lev.  370.  Doe  v.  Whittinghani, 
4  TauDt  20.  In  thb  last  case  it  was  held,  that  a  covenant  to  stand 
seised,  upon  which  the  use  is  not  to  arise  until  after  the  decease 
of  the  covenantor  and  another  party,  is  good.] 

'  See  Doe  v.  Simpson,  2  Wib.  22.  [Doe  v.  Davies,  2  Mee. 
&  Wels.  503.     Thome  o.  Thome,  ib.  512,  n.  (g).] 

'  Brown  v.  Jones,  1  Atk.  188.     Roe  v.  Tranmer,  2  Wils.  75. 

'  ^So  an  indenture  intended  as  a  release,  but  which  cannot 
operate  as  such,  (Doungsworth  «.  Blair,  1  Keen,  801,)  or  a  deed 
containing  the  words  '*  giveth  and  settleth,"  may  operate  as  a 
coTenant  to  stand  seised.] 

*  See  Crossing  v.  Scudamore,  1  Vent.  137.  2  Lev.  9.  22  Vin. 
241,  pi.  9,  and  Sympson  v.  Keyles,  cited  T.  Raymond,  48,  49. 

VOL.  XL  H 


98  Cotmiant  to  stand  seised  to  Uses. 

conridcia-  uses  caii  only  be  raised  upon  a  covenant  to  stand 
seised  in  consideration  of  blood  or  marriage  ^ 
Thus,  affection  for  the  heirs  male  of  the  cove- 
nantor which  he  shall  beget,  brotherly  love,  and 
a  desire  that  land  should  continue  in  the  cove- 
nantor's name  and  blood,  are  all  good  to  raise  uses 
by  Mray  of  covenant  ^ 

We  are  to  observe,  that  if  the  consideration 
appear,  though  it  be  not  particularly  expressed, 
yet  it  is  su£Bicient  to  raise  a  use  upon  this  convey- 
ance. Therefore,  if  a  man  covenant  to  stand 
seised  to  the  use  of  his  wife,  son,  or  cousin,  with- 
out saying  in  consideration  of  the  natural  love 
which  he  bears  towards  them,  the  covenant  will 
raise  the  use  ^  So,  if  a  man,  in  consideration  of 
natural  love  to  his  eldest  son,  covenant  to  stand 
seised  to  the  use  of  such  eldest  son  in  tail,  and 
afterwards  to  the  use  of  his  younger  son,  the  con- 
sideration extends  to  the  latter  '•  If  a  man,  in 
consideration  of  affection  to  a  son  or  brother, 
covenant  to  stand  seised  to  the  use  of  such  son 
or  brother,  and  his  wife,  the  covenant  raises  the 
use  for  the  wife  * ;  or  if  a  man,  in  consideration 

'  2  Black.  Com.  add.     Cart  139.    Moor,  505. 

^  Plowd.  309.  2  Roll.  Ab.  785.  See  the  several  cases  col- 
lected in  22  Vin.  194  to  204.  "  If  the  use  had  been  to  the  wife, 
and  her  heirsy  it  would  have  been  good ;  for  it  could  not  be  said, 
that  the  heirs  of  the  wife  were  strangers  to  the  consideration ; 
for  she  bore  all  her  heirs  in  herself."  Per  Raymond,  C.  J.,  in 
GoodtiUe  v.  Pettoe,  Fitzg.  299. 

*  7  Co.  40,  in  Bedell's  case.    2  Wils.  22. 

*  Ibid.     2  Roll.  Ab.  782,  pi.  3. 

*  2  Roll  Ab.  784,  pi.  3 ;  783,  pi.  1. 
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that  B.  will  many  his  daughter,  covenant  to  stand  cootsden- 
seised  to  the  use  of  both,  it  is  sufQicient  to  carry 
the  use  to  them  accordingly  *. 

But  if  a  covenant  be  made  to  stand  seised  to 
the  use  of  a  person  related  to  the  covenantor  by 
blood  or  marriage,  and  of  a  stranger,  the  whole 
use  will  vest  in  the  relation  ^  Yet  it  is  said,  in 
Sheppard's  Touchstone  ^,  that  if  I  covenant  with 
B.  in  consideration  of  the  marriage  of  my  son 
with  his  daughter,  to  stand  seised  to  the  use  of 
R.  (a  stranger)  for  life,  and  after  to  the  use  of  my 
son  and  his  wife ;  in  this  case  the  use  shall  be 
executed  in  R.  the  stranger,  because  the  re- 
mainder cannot  be  supported  without  a  parti- 
cular estate. 

It  seems,  that  if  a  man  in  consideration  of 
money,  and  also  of  marriage,  covenant  to  stand 
seised,  the  use  will  arise  on  the  latter  considera- 
tion only ;  and,  consequently,  if  the  marriage  do 
not  take  effect,  the  use  will  never  vest,  though  the 
money  be  actually  paid^  So,  a  consideration 
consistent  with  the  deed,  or  the  considerations 
expressed  in  it»  may  be  averred^. 

As  to  the  considerations  of  friendship,  long 
acquaintance,  of  being  school-fellows,  affection  to 

*  2  RoU.  Ab.  784,  pi.  2, 4.  •  Ibid,  pi  4. 
'  Shep.  T.  513.                            •  Moor,  102. 

•  7  Co.  40,  a.    2  Roll.  Ab.  790. 

h2 
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contiden.  B.  natuTal  son,  and  that  the  King  is  head  of  the 
commonwealth ;  they  will  not  raise  uses  by  way 
of  covenant  to  stand  seised  \ 

It  is  scarce  necessary  to  notice,  that  if  a  man 
covenant  to  stand  seised  to  the  use  of  himself  for 
life,  with  remainders  over  to  his  relations,  and 
with  a  power  for  the  tenant  for  life  to  make 
leases ;  this  power  is  void,  and  cannot  be  exer- 
cised as  the  limitation  of  a  use^.    So,  if  a  man 
should  covenant  to  stand  seised  to  the  use  of 
himself  for  life,  with  remainder  to  the  use  of 
trustees  (who  are  not  his  relations),  for  the  pur- 
pose of  preserving  contingent  remainders,  with 
remainder  to  his  first  and  other  sons  in  tail,  &c ; 
no  use  would  vest  in  the  trustees,  because  the 
consideration  does  not  extend  to  them.    This  is  a 
principal  reason  why  covenants  to  stand  seised 
are  fallen  into  disuse. 

A  vested         (4.)  lu  ordcr  to  render  a  covenant  to  stand 

estate  in  the 

coveiuntor.  sclsed  effectusl,  the  covenantor  shoiild  have  a 
vested  estate  in  possession,  reversion,  or  remain- 
der. Therefore,  a  covenant  to  stand  seised  of 
land,  which  the  covenantor  shall  afterwards  pm*- 
chase,  is  void  \  It  is  said,  that  if  a  joint-tenant 
covenant  to  stand  seised  of  the  moiety  of  his 

'  See  Plowd.  302.     2  RoU.  Ab.  783.     Co.  LitL  123,  n.  8. 
2  Co.  15,  a.  b. 

'  2  RoU.  Ab.  260.     Cro.  Jac.  181.     So  as  to  a  general  power 
of  appointment,  Goodtitle  v.  Peltoe.     Fitzgib.  299. 
'  Moor,  342.     Cro.  El.  401.     2  Roll.  Ab.  790,  pi.  8. 
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companion  after  his  death,  it  is  void ;  although  a  vetted 

-  .  ettete  in  the 

the  covenantor  survive  *.  covcnMitor. 


(5.)  This  conveyance,  when  made  by  a  tenant  Theopem. 

,  tioD  of  it. 

m  tail,  cannot  produce  a  discontinuance;  and 
when  made  by  a  tenant  for  life,  will  not  create 
a  forfeiture;  neither  will  it  destroy  contingent 
remainders  depending  upon  such  life-estate. 

^  2  RolL  Ab.  790,  pi.  9. 
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FeoADent    This  Indenture  of  three  Parts,  made  this  first  day 

with  g«neiml       -»t^,  •      ,-,  /»▼<■  ai  i 

wamnty.  of  Februarj,  m  the  year  of  onr  Lord  one  thousand 

Feoffor.  seveu  huudrod  and  nmety-nine :  Between  Andrew 

Feoffee.  Akers  of,  &c.  of  the  first  part,  Benjamin  Brown 

Attorney  to  of,  &c.  of  the  socoud  part,  and  Charles  Chivers 

deliver  * 

Minn.  of,  &c.  of  the  third  part ;  SStftnessetjft,  That  in  con- 
sideration of  the  sum  of  £  of  lawful  money  of 
Great  Britain  to  the  said  A.  Akers  in  hand  paid 
by  the  said  Benj.  Brown  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  of  which 
said  sum  of  £  he  the  said  A.  Akers  doth 

hereby  acknowledge,  and  of  and  firom  the  same, 
and  every  part  thereof,  doth  acquit,  release,  and 
discharge  the  said  B.  Brown,  his  heirs,  executors, 
administrators,  and  assigns,  and  every  of  them, 
for  ever  by  these  presents ;  He,  the  said  A.  Akers, 
Hath  granted,  aliened,  enfeoffed,  and  confirmed 
and  by  these  presents  Doth  grant,  alien,  enfeoff 
and  confirm  unto  the  said  Benjamin  Brown,  his 
heirs  and  assigns,  All  those  pieces  or  parcels  of 

Common  laud,  &c.  &c.  Aud  also  all  woods  and  under- 
woods, timber  and  other  trees,  mounds,  hedges, 
ditches,  fences,  ways,paths,  passages,  waters,  water- 
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courses,  easements,  advantages,  and  appurtenan- 
ces to  the  said  pieces  or  parcels  of  land  and  here* 
ditaments,  or  any  of  them,  or  any  part  thereof, 
bdonging  or  in  Ly  wi*  appertailg,  or  to  or 
with  the  same,  or  any  of  them,  or  any  part  there- 
of, now  or  at  any  time  heretofore  usually  held, 
occupied,  or  enjoyed,  or  accepted,  deemed,  taken, 
or  known,  as  part,  parcel,  or  member  thereof; 
and  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever,  both  at  law  and 
in  equity,  of  him  the  said  Andrew  Akers  in,  to,  or 
out  of  the  same,  and  every  part  thereof;  'STo  f^abe  Habeodum. 
anb  to  l^oltt  the  said  pieces  or  parcels  of  land,  here- 
ditaments, and  other  the  premises  hereby  granted 
and  enfeoffed,  or  intended  so  to  be,  with  the 
appurtenances,  unto  the  said  Bei\jamin  Brown, 
his  heirs  and  assigns,  to  the  only  use  and  behoof 
of  the  said  Benjamin  Brown,  his  heirs  and  as- 
signs, for  ever.     And  the  said  Andrew  Akers 
hath  granted  for  himself  and  his  heirs.  That  he  ceneni 
the  said  Andrew  Akers,  and  his  heirs,  all  and  '~™'^^' 
every  the  said  lands,  hereditaments,  and  premises 
above  granted  and  enfeoffed,  or  intended  so  to 
be,  unto  the   said  Benjamin  Brown,  his  heirs 
and  assigns,  against  him  the  said  Andrew  Akers, 
his  heirs  and  assigns,  and  against  all  and  every 
other  person  and  persons  whomsoever,  shall  and 
will  warrant  and  for  ever  defend  by  these  pre- 
sents.    And  the  said  Andrew  Akers  hath  nomi-  Letter  or 
nated,  constituted,  and  appointed,  and  by  these  **^™^' 
presents  doth  nominate,  constitute,  and  appoint 
the   said   Charles  Chivers  his  true  and  lawful 
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attorney,  for  him  and  in  his  name  and  stead,  to 
enter  into,  and  take  fidl,  quiets  and  peaceable  pos- 
session and  seisin  of,  all  and  singular  the  above- 
mentioned  premises,  or  some  part  thereof  in  the 
name  of  the  whole,  and  then  to  deliver  full,  quiet, 
and  peaceable  possession  and  seisin  of  all  and 
singular  the  premises,  or  some  part  thereof  in 
the  name  of  the  whole,  unto  the  said  Benjamm 
Brown,  or  to  his  attorney  in  that  behalf  lawfiilly 
authorised,  according  to  the  form  and  effect,  and 
true  intent  and  meaning,  of  these  presents.  In 
witness,  &c. 


McinonD' 
dum  of 
liY«ry  of 
•eiiiii. 


Se  It  Bemfmbtrtlr,  That  on  this  day 

of  in  the  year  first  within  written,  full 

and  peaceable  possession  and  seisin  were  bad  and 
taken  by  the  within  named  Charles  Chivers,  of 
the  lands  and  hereditaments  within  mentioned  to 
be  granted  and  enfeoffed,  and  were  in  the  name 
of  the  within  mentioned  Andrew  Akers  delivered 
by  the  said  Chas.  Chivers  to  the  within  named 
Benjamin  Brown;  To  Hold  the  same  unto  the 
said  Benjamin  Brown,  his  heirs  and  assigns  for 
ever,  according  to  the  form  and  effect  and  true 
intent  and  meaning  of  the  within  written  Inden- 
ture, in  the  presence  of 
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FEOFFMENT  BY  A  CORPORATION, 

On  a  Salb  made  under  the  Act  for  the  Regulation  or 
Municipal  Corporations,  in  England  and  Wales, 
*(5  &  6  Will.  4,  c.76,  ss.  6  &  94.  See  also  6  &  7  Will. 4» 
c  104,  8. 2.) 


tST^fs  Intyenture  made  the  first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and 
forty-two.  Between  the  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  B.,  in  the  County  of 
S.,  of  the  first  part ;  T.  R.,  of,  &c.,  (the  treasurer  of 
the  said  borough),  of  the  second  part ;  the  Right 
Honourable  A.  B.,  and  C.  D.,  and  E.  F.,  Esqmres 
(three  of  the  Lords  Commissioners  of  Her  Majesty's 
Treasury),  of  the  third  part ;  G.  H.,  of,  &c.,  of  the 

*  [By  the  6th  sec.  of  this  act  the  body  corporate  takes  the 
name  of  the  mayor,  aldermen  and  burgesses,  and  by  Aat  natne 
is  capable  in  law  to  tud  by  the  council.  There  seems,  therefore, 
to  be  no  ground  for  a  doubt  entertained  by  some,  whether  the 
council,  or  the  councillors  by  name,  should  not,  under  the  94th 
sec,  be  made  parties  to  a  conveyance  from  the  corporation. 
The  94th  sec.  confers  no  new  powers :  it  is  merely  a  restraining 
clause,  the  object  of  it  being  to  subject  to  certain  restrictions  the 
right  of  alienation  transferred  to  the  new  corporate  body  by  the 
6th  sec. ;  and,  therefore,  the  members  of  the  council  can  have 
no  power  of  disposition  apart  from  their  corporate  capacity.] 
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fourth  part ;  M.  N.,  of,  &c.,  of  the  fifth  part ;  and 
T.  Y.  of,  &c.,  of  the  sixth  part 

SBBtneas  the  council  of  the  said  borough  of  B^ 
having  deemed  it  expedient  to  sell  part  of  the 
hereditaments  of  the  corporation  of  the  said 
borough,  in  order  to  provide  a  fund  for  the  erec- 
tion of  a  gaol  in  such  borough,  did  in  pursuance 
of  a  resolution  in  that  behalf  passed  at  a  meeting 
of  the  said  coimcil,  held  in  pursuance  of  the  act 
for  providing  for  the  regulation  of  Municipal 
Ciorporations  in  England  and  Wales,  on  the 
day  of  (previous  notice  thereof  having  been 

given  as  directed  by  the  said  act,)  and  at  which 
meeting  not  less  than  one-third  part  of  the  number 
of  the  whole  council  of  the  said  borough  were 
present,  and  Y.  Z.,  the  mayor  of  the  said  borough 
presided,  and  which  resolution  was^  at  such 
meeting  entered  in  the  minute-book  of  the  said 
council,  and  signed  by  the  said  Y.  Z.,  send  a 
memorial  to  the  Lords  Commissioners  of  Her 
Majesty's  said  Treasury,  representing  the  circum- 
stances of  the  case,  and  applying  to  the  said 
Lords  Commissioners  to  approve  of  a  sale  of  such 
of  the  hereditaments  of  the  said  corporation  as 
were  specified  or  mentioned  in  the  schedule  writ- 
ten under  the  said  memorial,  and  of  which  the 
messuages  or  tenements  and  hereditaments  here- 
inafter described    and   intended    to    be   hereby 

*  [This  must  be  done  at  the  meeting,  and  not  afterwards. 
8  Adol.  &  £1.  266.] 
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granted  and  enfeoffed  were  port,  ^nb  foicreBS 
notice  of  the  intention  of  the  said  council  to  make 
such  application  as  aforesaid  was  fixed  on  the 
outer  door  of  the  town  haU  of  the  said  borough^ 
on  the  day  of  (being  one  calendar 

month  before  such  application) ;  and  a  copy  of 
the  memorial  intended  to  be  sent,  and  which  was 
accordingly  sent  as  aforesaid  to  the  said  Lords 
Commissioners,  was  kept  in  the  town  clerk's  of- 
fice during  such  calendar  month,  and  was  freely 
open  to  the  inspection  of  every  burgess  at  all  rea- 
sonable hours  during  the  same. 

9n)r  ixibmu  the  said  council  did,  on  the 
day  of  with  the  approbation  of  the  said 

Lords  Gonoimissioners,  parties  hereto  of  the  third 
part,  given  in  compliance  with  the  said  applica- 
tion, and  testified  by  their  respectively  being 
parties  to  and  executing  these  presents,  cause  the 
said  hereditaments  specified  or  mentioned  in  the 
said  schedule  written  under  the  said  memorial,  to 
be  put  up  for  sale  by  public  auction  at  the  town 
hall  in  the  said  borough,  in  various  lots,  and  sub- 
ject to  certain  conditions  then  and  there  produced ; 
and  at  such  auction  the  said  6.  H.  was  the  highest 
bidder  for  and  declared  the  purchaser  of  lot  1, 
(being  the  said  messuages  or  tenements  and  here- 
ditaments hereinafter  described  and  intended  to 
be  hereby  granted  and  enfeoffed),  at,  or  for  the 
price  or  sum  of  £ 

NofD  t!)ts  Inbenturc  SSItnessetfi  that  in  considerar- 
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tion  of  the  sum  of  £  of  lawful  money  of 

Great  Britain,  to  the  said  T.  R.^  as  such  treasurer 
as  aforesaid,  in  hand  paid  by  the  said  G.  E,  at 
or  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt  of  which  said  sum  the  said  T.  H, 
and  also  the  said  mayor,  aldermen,  and  burgesses, 
do  hereby  respectively  acknowledge,  and  of  and 
from  the  same,  do  hereby  respectivdy  aoqnit, 
release,  and  discharge  the  said  G.  H.,  his  heiis, 
executors,  administrators,  and  assigns ;  the  said 
mayor,  aldermen,  and  burgesses,  with  such  appro- 
bation of  the  said  Lords  Gonmiissioners  of  Her 
Migesty's  Treasury,parties  hereto  of  the  third  part, 
and  so  testified  as  aforesaid ;  Have  granted,  sold, 
alienated,  enfeoffed,  and  confirmed,  and  by  these 
presents  Do  grant,sell,alienate,  enfeoff,  and  confirm 
imto  the  said  G.  H.,  and  his  heirs.  All  those  mes- 
suages, or  tenements,  &c. ;  And  all  ways,  waters, 
watercourses,  lights,  easements,  privileges,  advan* 
tages,  emoluments,  rights,  members  and  appur- 
tenances to  the  said  messuages  or  tenements  and 
hereditaments  respectively  belonging,  or  in  any 
wise  appertaining,  or  with  the  same,  or  any  of 
them,  or  any  part  thereof  now,  or  at  any  time 
heretofore,  usually  held,  occupied,  or  ei\joyed,  or 
accepted,  reputed,  deemed,  taken,  or  known  as 
part,  parcel,  or  member  thereof;   ^xiU  all  the 
estate,  right,  title,  interest,  property,  claim  and 
demand  whatsoever  at  law  and  in  equity  of  the 
said  mayor,  aldermen  and  burgesses,  in,  to,  and 
out  of  the  same  premises,  and  every  part  thereof; 
Habendum.  tlTo  jftabr  antt  to  jftoRr  the  said  messuages  or  tene- 
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ments  and  hereditaments  hereinbefore  described, 
and  expressed  to  be  hereby  granted  and  enfeoffed, 
with  their  rights,  members,  and  appm*tenances, 
unto  the  said  6.  H.  and  his  heirs  for  ever ;  Xeber-  to  uses  to 
tdrlcss,  To  the  use  of  such  person  or  persons,  for  '  '*'^'' 
such  estate  or  estates,  interest  or  interests,  and  to 
and  for  such  intents  and  purposes,  and  subject  to 
such  powers,  provisoes,  declarations,  and  agree- 
ments, and  in  such  manner  and  form  as  the  said 
G.  H.  by  any  deed  or  deeds,  with  or  without  power 
of  revocation  and  new  appointment,  to  be  by  him 
duly  executed,  shall  from  time  to  time  or  at  any 
time  direct,  limit,  or  appoint ;  and  in  default  of, 
and  until  such  direction,  limitation,  or  appoint- 
ment, and  as  to  such  part  and  parts  of  the  pre- 
mises, of  which  there  shall  be  no  such  direction, 
limitation,  or  appointment,  or  to  which  no  such 
direction,  limitation,  or  appointment  shall  extend '; 
[To  the  use  of  the  said  6.  H,  and  his  assigns 
during  the  term  of  his  natural  life,  without  im- 
peachment of  waste;   and  from  and  after  the 

'  [Where  the  purchaser  has  not  a  wife  living  to  whom  he  was 
married,  on  or  before  the  Ist  January  1834,  the  part  in  brackets 
may  be  omitted ;  in  which  case,  of  course,  M.  N.,  the  dower  trustee 
would  not  be  a  party  to  the  deed.  But  the  preceding  limitation 
to  such  uses  as  the  purchaser  shall  appoint,  (though  originally 
adopted  as  part  of  the  dower  uses,)  should  be  retained  in  every 
case ;  because  it  enables  him  on  a  re-sale  to  defeat  judgments 
against  himself,  of  which  the  purchaser  from  him  has  no  notice ; 
(see  ante,  vol.i.  p.  162,  in  note);  and  also  because  an  appointment 
under  this  power  will  alone  carry  the  legal  estate,  and  thus  save 
the  expense  of  the  lease  for  a  year,  or  the  lease  for  a  year  stamp* 
See  the  case  of  Moreton  v.  Lees,  cited  ante,  vol.  i.  p.  170,  in 
note.] 
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determination  of  that  estate  by  any  means  in  his 
lifetime,  To  the  use  of  the  said  M.  N.  and  his 
heirs,  during  the  life  of  the  said  6.  IL,  In  trust, 
nevertheless^  for  the  said  6.  H.  and  his  assigns; 
and  from  and  after  the  determination  of  the 
estate,  so  limited  in  use  to  the  said  M.  N.  and  his 
heirs,  during  the  life  of  the  said  6.  H.],  To  the 
use  of  the  said  6.  H^  his  heirs  and  assigns  for 
ever.  ^  And  the  said  G.  H.  doth  hereby  declare, 
that  no  widow  whom  he  may  happen  to  leave, 
shall  be  entitled  to  dower  out  of  the  messuages  or 
tenements  and  hereditaments  hereinbefore  de- 
scribed, and  expressed  to  be  hereby  granted  and 
enfeoffed,  or  any  part  thereof 

coTenantt        9(1)1  tho  Said  mayor,  aldermen,  and  burgesses, 

for  the  tide.     ,,-«,,  ,,. 

do  hereby  for  themselves  and  then*  sucoessors, 
covenant,  promise,  and  agree  to  and  with  the  said 
6.  H.,  his  appointees,  heirs,  and  assigns^  in  man- 
ner following,  (that  is  to  say).  That  (for  and  not- 
withstanding any  act,  deed,  matter,  or  thing,  by 
them  the  said  mayor,  aldermen,  and  burgesses,  or 
their  predecessors,  heretofore  made,  done,  per- 
mitted, or  suffered  to  the  contrary)  they  the  said 
mayor,  aldermen,  and  burgesses  now  at  the  time 
of  the  sealing  and  delivery  of  these  presents  are 
lawAilly,  rightfully,  and  absolutely  seised  of  the 
said  messuages  or  tenements  and  hereditaments 

'  [This  declaration  should  be  inserted  in  every  (»ise,  when  it 
is  intended  that  dower  shall  not  attach,  as  the  old  dower  uses  wiU 
not  bar  the  dower  of  any  wife  married  subsequently  to  the  1st 
January  1834.     See  3  &  4  Will.  4,  c.  105,  ss.  2  &  14.] 
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hereinbefore  described  and  expressed  to  be  hereby 
granted  and  enfeoffed  for  an  indefeasible  estate  of 
inheritance  in  fee-simple  in  possession ;  9ixA  that 
(for  and  notwithstanding  any  act,  deed»  matter,  or 
thing  as  aforesaid)  the  said  mayor,  aldermen,  and 
burgesses  now  at  the  time  of  the  sealing  and 
deliveiy  of  these  presents,  have  good  right,  fuU 
power,  and  lawM  and  absolute  authority  to  grant, 
alien,  enfeoff,  and  confirm  the  said  messuages  or 
tenements  and  hereditaments  with  the  appurte- 
nances, unto  the  said  6.  H.  and  his  heirs,  in  man- 
ner aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents ;  ^nb  futtj^r,  That 
it  shall  and  may  be  lawful  for  the  said  G.  H.,  his 
appointees,  heirs,  and  assigns,  from  time  to  time, 
and  at  all  times  hereafter,  peaceably  and  quietly 
to  enter  into  and  upon,  and  to  have,  hold,  use, 
occupy,  possess,  and  enjoy  the  said  messuages  or 
tenements  and  hereditaments,  and  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof,  to  and  for  his  and  their  own 
use  and  benefit  absolutely,  without  any  interrup- 
tion or  disturbance  whatsoever,  of,  from,  or  by 
the  said  mayor,  aldermen,  and  burgesses,  or  their 
successors,  or  any  person  or  persons  lawfully  or 
equitably  claiming,  or  to  claim,  by,  from,  through, 
under,  or  in  trust  for  the  said  mayor,  aldermen, 
and  burgesses,  or  their  successors  or  predecessors; 
9n)y  that  free  and  clear,  and  freely,  clearly,  and 
absolutely  acquitted,  exonerated,  and  discharged, 
or  otherwise  by  the  said  mayor,  aldermen,  and 
burgesses,  or  their  successors,  well  and  sufficiently 
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saved,  defended,  kept  hannless  and  indemnified 
of»  from,  and  a^nst  all  and  all  manner  of  fomer 
and  other  gifts,  grants,  bargains,  sales,  leases, 
mortgages,  estates,  titles,  troubles,  charges,  and 
incumbrances  whatsoeyer  had,  made,  done,  com- 
mitted, or  suffered  by  the  said  mayor,  aldermen, 
and  burgesses  or  their  predecessors,  or  any  person 
or  persons  lawfully  or  equitably  daiming,  or  to 
claim,  by,  from,  through,  under,  or  in  trust  for 
them  the  said  mayor,  aldermen,  and  burgesses,  or 
their  predecessors. 

^nb  mottobet,  That  they  the  said  mayor,  alder- 
men, and  burgesses,  and  their  successors,  and 
every  person  having,  or  lawfully  or  equitably 
claiming,  or  who  shall  or  may  have,  or  lawfully 
or  equitably  daim  any  estate,  right,  title,  trust,  or 
interest  in,  to,  or  out  of  the  said  messuages  or 
tenements  and  hereditaments  hereinbefore  de- 
scribed, and  expressed  to  be  hereby  granted  and 
enfeoffed,  or  any  of  them,  by,  from,  through,  und^, 
or  in  trust  for  the  said  mayor,  aldermen,  and 
burgesses,  or  their  successors  or  predecessors, 
shall  and  will  from  time  to  time,  and  at  all  tunes 
hereafter,  upon  every  reasonable  request,  and  at 
the  proper  costs  and  charges  of  the  said  G.  E, 
his  appointees,  heirs,  or  assigns,  make,  do,  adcnow- 
ledge,  and  execute,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  and  executed,  all  such 
flirther  and  other  lawful  and  reasonable  acts, 
deeds,  matters,  and  things,  conveyances,  and  as- 
surances in  the  law,  for  the  further,  bett^,  m<m 
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perfectly  and  absolutely  granting,  conyeying,  and 
assuring  the  same  messuages  or  tenements  and 
hereditaments,  and  every  part  thereof,  with  the 
appurtenances,  unto  and  to  the  use  of  the  said 
G.  H.,  his  appointees,  heirs,  and  assigns,  or  other- 
wise as  he  or  they  shall  direct  or  appoint,  as  by 
the  said  6.  H.,  his  appointees^  heirs,  or  assigns,  or 
his  or  their  counsel  in  the  law,  shall  be  reasonably 
advised  or  devised  and  required. 

^nb  the  said  mayor,  aldermen,  and  burgesses  Appobt- 

mcnt  of  at- 

have  nominated,  constituted,  and  appointed,  and  tomey  to 

deliver 

by  these  presents  do  nominate,  constitute,  and  teiiin. 
appoint  the  said  T.  Y.  the  true  and  lawful  attor- 
ney of  and  for  the  said  mayor,  aldermen,  and 
burgesses,  and  in  their  name  and  stead  to  enter 
into,  and  take  full,  quiet,  and  peaceable  possession 
and  seisin  of,  all  and  singular  the  said  messuages 
or  tenements  and  hereditaments,  or  of  some  part 
thereof,  in  the  name  of  the  whole,  and  then  to 
deliver  full,  quiet,  and  peaceable  possession  and 
seisin  of  all  and  singular  the  same  hereditaments, 
or  some  part  thereof,  in  the  name  of  the  whole, 
unto  the  said  G.  H.,  or  to  the  said  M.  N.,  his  attor- 
ney hereinafter  in  that  behalf  lawfully  authorised, 
according  to  the  form  and  effect  and  the  true  intent 
and  meaning  of  these  presents. 

^VkU  the  said  6.  H.  hath  nominated,  constituted.  Appoint- 
and  appointed,  and  by  these  presents  doth  nomi-  ^tomey 
nate,  constitute,  and  appoint,  the  said  M.  N.  the  )!^^In. 
true  and  lawful  attorney  of  and  for  him  the  said 

VOL.  II.  I 
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6.  H.,  and  in  his  name  and  stead  to  enter  into  and 
upon  the  said  messuages  or  tenements  and  here- 
ditaments, or  some  part  thereof,  in  the  name  of 
the  whole,  and  then  to  receive  and  take  of  and 
from  the  said  mayor,  aldermen,  and  bui^gesses,  or 
their  said  attorney,  full,  peaceable,  and  quiet  pos- 
session and  seisin  of  all  and  singular  the  said  here- 
ditaments, or  of  some  part  thereof,  in  the  name  of 
the  whole:  and  such  possession  and  seisin  so 
taken,  So  j^Itr  to  the  uses  aforesaid,  according  to 
the  form  and  effect,  and  the  true  intent  and  mean- 
ing of  these  presents.    In  witness,  &c. 
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GRANT  of  a  Rent-charge  during  the  Life  of  the  sm  ttatnto 

17  Geo  3 

Grantor,  with  a  Demise  to  a  Trustee  for  Years  c,  26,  whiih 
for  securmg  the  same.  peaied  by  th« 

Btatute 
53  Geo.  Z, 
c  141. 

This  Indenture,  made  the  day  pf  in  [See  ajto 

the  year  of  our  Lord,  &c.  Between  Andrew  Ashton  c  ni  ' 
of  in  the  county  of  Middlesex,  c.  75.]  ' 

Esquire,  of  the  first  part,  Benjamin  Barton  of 

of  the  second  part,  and 
Charles  Gary  of  of  the  third 

part :  VSSbtxtm  William  Ashton,  late  of  Rfettai  of  a 

deceased,  in  and  by  his  last  will  and  testament  in 
writing,  duly  executed  and  attested,  bearing  date 
on  or  about  the  day  of  in  the 

year 

did  (amongst  other  things)  give  and  devise  all 
and  every  his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments^  situate,  lying,  and 
being  in  the  several  parishes  of 
and  elsewhere,  in  the  county  of 
with  the  appurtenances,  to  the  said  Andrew  Ash- 
ton and  his  assigns  during  the  term  of  his  natural 
Ufe^  w^ithout  impeachment  of  waste,  with  divers 
remainders  over;  and  the  said  testator  thereby 

i2 
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appointed  Robert  Richards,  Esquire,  sole  executor 
of  his  said  will,  who,  on  or  about  the  twenty- 
second  day  of  Februaiy,  One  thousand  seven  hun- 
dred and  Eighty-nine,  duly  proved  the  same  in 
The  eoB.  the  Prerogative  Court  of  Canterbury :  ^n)r  foj^aft 
pufch^^  the  said  Beiyamin  Barton  hath  contracted  with 
the  said  Andrew  Ashton  for  the  absolute  purchase 
of  one  clear  annuity,  or  annual  sum  of  £  , 

to  be  paid  unto  the  said  Benjamin  Barton,  his 
executors,  administrators,  and  assigns,  during  the 
life  of  the  said  Andrew  Ashton,  free  from  taxes, 
and  without  any  other  deduction  whatsoever,  by 
equal  quarterly  payments  on  the  days  hereinafter 
mentioned;  together  with  a  pi^oportional  part 
of  the  said  annuity  for  the  time,  which  at  the 
decease  of  the  said  Andrew  Ashton  shall  have 
dapsed  of  the  quarterly  payment  thereof  then 
growing  due,  and  subject  to  the  agreement  here- 
inafter contained  for  the  re-purchase  of  the  said 
annuity,  at  or  for  the  price  or  sum  of  £  ; 

wamnt  of   9n)r  fo^mas,  for  securing  the  payment  of  the  said 
annuity  or  clear  yearly  sum  of  £  ,  the  said 

Andrew  Ashton  hath  by  a  certain  warrant  of 
attorney,  bearing  even  date  with  these  presents, 
authorised  and 

gentlemen,  two  attomies  of  her  Majesty's  court 
of  at  Westminster,  to 

confess  judgment  against  him  in  the  said  court 
of  at  the  suit  of  the 

said  Benjamin  Barton  in  an  action  of  debt  for 
the  sum  of  £  ,  and  costs  of  suit:  ^n) 

tojbmas  it  ^as  agreed,  upon  the  treaty  for  the 


attomej. 
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purchase  of  the  said  annuity,  that  for  the  further, 
better,  and  more  effectually  securing  unto  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, and  assigns,  payment  of  the  said  annuity  or 
clear  yearly  sum  of  £  ,  the  same  should  be 

charged  upon,  and  be  issuing  and  payable  out  of 
all  those  the  said  messuages,  lands,  tenements, 
and  hereditaments,  late  of  the  said  testator,  Wil- 
liam Ashton,  situate,  lying,  and  being  in  the  said 
county  of  and  so  devised  by  his 

said  will  as  aforesaid,  with  their  and  every  of 
their  rights,  members,  and  appurtenances;  and 
that  the  same  messuages,  lands,  tenements,  and 
hereditaments  should  be  demised  to  a  trustee  for 
a  term  of  years,  upon  the  trusts  and  in  the  man- 
ner hereinafter  expressed  and  declared  of  and 
concerning  the  same :  ^nlv  toj^mas^  it  was  agreed 
upon  the  treaty  for  the  purchase  of  the  said 
annuity  or  yearly  sum  of   £  ,  that  the 

costs  and  expenses  attending  the  contract  for  the 
said  annuity,  and  of  preparing  and  executing 
the  several  instruments  for  securing  the  same, 
and  of  enrolling  a  memorial  of  such  securities, 
should  be  borne  and  paid  by  the  said  Andrew 
Ashton ;  Xoto  tj^fs  Inbenture  tox{Xit%$t%  That  in  pur-  The  gnnt 
suance  of  the  said  recited  agreement,  and  in 
consideration  of  the  sum  of  £  ,  of  lawfiil 

money  of  Great  Britain,  to  the  said  Andrew  Ash- 
ton, in  notes  of  the  Governor  and  Company  of  the 
Bank  of  England,  payable  to  bearer  on  demand,  in 
handy  well  and  truly  paid  by  the  said  Benjamin 
Barton,  at  or  before  the  sealing  and  delivery  of 
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these  presents,  the  receipt'  and  payment  of 
which  said  sum  of  £  ,  he  the  said  Andrew 

Ashton  doth  hereby  acknowledge,  and  from  the 
same  and  every  part  thereof  doth  acquit,  release, 
and  discharge  the  said  Benjamin  Barton,  his 
heirs,  executors,  administrators,  and  assigns,  and 
every  of  them,  for  ever  by  these  presents,  He  the 
said  Andrew  Ashton  Hath  given,  granted,  and 
confirmed,  and  by  these  presents  Doth  give,  grant, 
and  confirm  unto  the  said  Benjamin  Barton,  his 
executors,  administrators  \  and  assigns,  for  and 

*  Beside  the  general  receipt  expressed  in  the  body  of  the  deed, 
it  is  usual  to  indorse  a  particular  one ;  but  this  practice  is  of  ik 
modem  date.  See  2  Atk.  478 ;  3  Atk.  112.  It  is  a  rule  of 
equity,  that  from  the  time  of  the  contract  the  vendor  is  eon- 
sidered,  as  to  the  estate,  a  trustee  for  the  purchaser ;  and  tiie 
vendee  as  to  the  money,  a  trustee  for  the  vendor ;  see  Green  v. 
Smith,  1  Atk.  573,  PoUexfen  v.  Moor,  3  Atk.  273,  note  2, 
[i.  e.  supposing  the  vendor  has  a  good  title ;  16  Yes.  614.3 
Although  a  receipt  for  the  purchase-money  be  signed,  yet  if  the 
money  be  not  actuaUy  paid,  a  court  of  equity  will  give  reUeL 
See  Ryle  v.  Haggle,  1  Jac.  &  Walker  234.  [Winter  v.  Lord 
Anson,  3  Russ.  488.] 

^  Before  the  Statute  of  Frauds  (29  Car.  2,  c  8),  if  a  rent 
had  been  granted  to  A.,  his  executor*  and  {idmini9tr€Ltor%  doiiog 
the  life  of  B.,  and  A.  had  afterwards  died  during  the  life  of  B^ 
the  executor  or  administrator  should  not  have  been  a  specisi 
occupant  16  Vin.  71,  pi.  5,  73,  pi.  3,  (G.)  BuUer  «.  Chevcr- 
ton.  But  the  12th  section  of  the  act  enacts, ''  That  from  hence* 
forth  any  estate  per  auter  vie  shaU  be  devisable  by  a  wiQ  io 
writing,  signed  by  the  party  so  devising  the  same»  or  by  some 
other  person  in  his  presence,  and  by  his  express  directions, 
attested  and  subscribed  in  the  presence  of  the  devisor  by  three 
or  more  witnesses ;  and  if  no  such  devise  thereof  be  made,  the 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come 
to  him  by  reason  of  a  special  occupancy,  as  assets  by  descent, 
as  in  case  of  lands  in  fee-simple ;  and  in  case  there  be  no  ^>eciai 
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during  the  natural  life  of  him  the  said  Andrew 
Ashton,  one  annuity,  or  clear  yearly  rent  of 
£  of  lawful  money  of  Great  Britain,  to  be 

occupant  thereof,  it  shall  go  to  the  executors  or  administrators 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant, 
and  shall  be  assets  in  their  hands."      Since  this  statute,  the 
executor  or  administrator  may  be  a  special  occupant  of  a  rent; 
(i.  e.  quasi  special  occupant ;  for  in  the  nature  of  things  there 
cannot  be  an  actual  occupant  of  rent     See  Lord  Eldon's  argu- 
ment in  Ripley  «.  Waterworth,  7  Ves.  425.)  The  point,  as  to  the 
special  occupancy,  can  now  scarcely  arise.     In  every  modem 
grant  of  an  annuity,  there  is  a  covenant  to  pay  the  annuity  to 
the  annuitant,  his  executors  or  administrators,  with  the  usual 
powers  of  enforcing  payment  by  entry  and  distress,  and  with  a 
term  of  years  for  further  securing  it ;  so  that  if  the  rent  should 
determine  as  rent,  it  would  be  still  payable  as  an  annual  sum 
under  the  covenant  and  term  of  years,  and  might,  I  apprehend, 
be  distrained  for  as  such.     See  Allerton  v.  Eden,  Noy,  5.    6  Yin. 
393,  pi.  11.     Moor,  179,  pi.  318,  185,  pi.  331.     See  also  Raw- 
iinson  t^.  Montague,  cited  note  D.  3  P.  W.  264«     [Bearpark  t;. 
Hutchinson,  7  Bing.  178.] 

Bj  the  statute  14  Geo.  2,  c.  20,  s.  9,  it  is  enacted,  <'  That 
estates  per  auter  vie,  in  case  there  shall  be  no  special  occupant 
thereof,  of  which  no  devise  shall  have  been  made  according  to 
the  said  act  for  prevention  of  frauds  and  perjuries,  or  so  much 
thereof  as  shall  not  have  been  so  devised,  shall  go,  be  applied, 
and  be  distributed,  in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate."     An  estate  per  auter  vie^  when  limited 
to  the  esreeutorSf  must  be  considered  as  personal  estate,  (see 
Williams  v.  Jekyll,  2  Ves.  681,  683,  684,  4  Term  Rep.  230, 
Ripley  v.  Waterworth,  7  Ves.  425,  Milner  v.  Harewood,  18  Ves. 
273,)  and  that  for  all  purposes  ;  for  in  Williams  v.  Jekyll,  Lord 
Hardwicke,  (2  Ve8.681,)  considered  it  as  a  chattel  for  the  purpose 
of  construction.    See  Lord  Redesdale's  argument  in  Campbell 
9.  Sandys'  case,  1  Schoal.  291 .    [In  the  case  of  Taylor  o.  Martin- 
dale,  5  Jar.  648,  the  Vice-Chancellor  of  England  held,  that  un- 
der a  bequest  of  an  annuity  to  one  "for  ever,*'  the  annuity  passed 
to  the  executors,  and  not  to  the  heirs,  of  the  annuitant]  It  would 
foJiow>  that  this  kind  of  prqperty,  although  freehold,  would  not, 
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yearly  issuing,  payable,  going,  had,  received,  and 
taken  by  him  the  said  Bei\jainin  Barton,  his  ex- 
ecutors, administrators,  and  assigns,  out  of,  and 
to  be  charged  and  chargeable  upon,  all  those  the 
said  freehold  messuages,  lands,  tenements,  and 
hereditaments,  late  of  the  said  testator,  William 
Ashton,  situate,  lying,  and  being  in  the  several 
parishes  of  and 

and  each  and  every  of  them,  and  elsewhere  in  the 
said  county  of  with  their  and 

every  of  their  rights,  members,  and  appurtenan- 
ces, and  out  of  all  other  the  messuages,  lands, 
tenements,  and  hereditaments,  in  the  county  of 

by  the  said  will  devised  as  afore- 
said, or  whereof  or  whereto  he  the  said  Andrew 
Ashton  is  under  and  by  virtue  of  the  said  in  part 
recited  will,  or  otherwise,  seised,  possessed,  or 
entitled  for  any  estate  or  interest  whatsoever; 
together  with  all  and  singular  the  rights,  members^ 
and  appurtenances  thereto  belonging,  or  in  any 
wise  appertaining,  and  the  remainder  and  remiuu- 
ders,  yearly  and  other  rents,  issues,  and  profits  of 

from  mere  intention,  pass  by  a  general  devise  of  real  estate, 
although  it  is  to  be  conveyed  as  a  freehold  estate.  And  it  [cooM 
previously  to  the  stat  7  V^ill.  4  and  1  Vic  c  26]]  only  be  devised 
by  a  will  attested  by  three  witnesses.  Per  Lord  Eldon  in  Ripler 
V.  Waterworth,  7  Ves.  451.  See  Irish  Chan.  Rep.  290,  per  Lord 
Redesdale.  However,  an  estate  per  auter  vie,  when  made  to  tbe 
grantee  tmd  his  heirs^  is  liable  to  debts  by  specialty,  and  is  within 
the  Statute  of  Fraudulent  Devises,  3  &  4  William  &  Mary,  c.  14 
Westfaling  v.  Westfaling,  3  Atk.  460.  [See  also  Atkinson  r. 
Baker,  4  T.  R.,  229.  Doe  v.  Robinson,  S  Bam.  &  Cress.  296. 
Doe  «.  Lewis,  9  Mee.  &  Wels.  662.] 
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all  and  singular  the  premises:  tlTo  j^abe,  j^olb^  rtceibe,  Habendum. 
tafa,  an&  tnfog  the  said  annuity,  clear  yearly  rent, 
or  annual  sum  of  £  and  every  part  thereof, 

unto  the  said  Benjamin  Barton,  his  executors, 
administrators,  and  assigns,  for  and  during  the 
natural  life  of  the  said  Andrew  Ashton,  to  be 
paid  and  payable  to  him  the  said  Benjamin  Bar- 
ton, his  executors^  administrators,  or  assigns,  at 
or  in  the  common  dining-hall  in  Lincoln's  Inn,  in 
the  said  county  of  Middlesex,  by  equal  quarterly 
payments,  between  the  hours  of  ten  and  twelve 
of  the  clock  in  the  forenoon  of  the  several  and 
respective  days  following,  (that  is  to  say) 

in  each  and  every  year,  D»yi  of  pay- 
by  even  and  equal  portions,  free  from  taxes,  and 
without  any  other  deduction  whatsoever ;  toge- 
ther with  a  proportional  part  of  the  said  annuity, 
or  clear  yearly  sum  of  £  for  the  time,  which 

at  the  decease  of  the  said  Andrew  Ashton  shall 
have  elapsed  of  the  quarterly  pajrment  thereof, 
then  growing  due ;  the  first  payment  of  the  said 
annuity  to  begin  and  be  made  on  the 
day  of  next  ensuing  the  date  of  these 

presents,    probftttb  altoags,  and  it  is  hereby  de-  Power  to 

diitnio* 

clared  and  agreed  by  and  between  the  said  parties 
hereto,  and  particularly  the  said  Andrew  Ashton, 
for  himself,  his  heirs,  executors,  and  administrators, 
doth  hereby  grant,  covenant,  and  agree  to  and 
with  the  said  Benjamin  Barton,  his  executors, 
administrators,  and  assigns,  that  in  case  the  said 
annuity,  or  yearly  rent  of  £  ,  or  any  part 

thereof  shall  happen  to  be  behind  and  unpaid  by 
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the  E^ace  of  fourteen  days  next  ov«  or  after  any 
of  the  said  days  or  times  hereby  appointed  for 
the  payment  thereof,  and  whereon  the  same  ought 
to  be  paid  as  aforesaid,  then  and  in  every  such 
case,  and  so  often  as  it  shall  so  happen,  it  shall 
and  may  be  lawful  for  the  said  Benjamin  Barton, 
his  executors,  administrators,  and  assigns^  into 
and  upon  the  said  messuages,  tenements,  lands, 
hereditaments,  and  premises  so  charged  with  the 
payment  of  the  said  annuity,  or  yearly  rent  of 
£  ,  or  intended  so  to  be  as  aforesaid,  or 

into  and  upon  any  part  thereof,  to  enter  and  dis- 
train for  the  same  annuity,  or  yearly  rent  of 
£  ,  and  all  arrears  thereof;  and  the  distress 

and  distresses  then  and  there  found  and  taken  to 
take,  lead,  drive,  carry  away,  and  impound,  and 
the  same  in  pound  to  detain  and  keep ,  unial  the 
same  annuity,  or  yearly  rent  of  £  ,  and  all 

arrears  thereof,  and  all  costs,  charges,  and  ex- 
penses whatsoever,  sustained,  or  occasioned  by, 
or  attending  the  making,  taking,  and  keeping  any 
such  distress  or  distresses,  shall  be  fully  paid  and 
satisfied ;  and  in  default  of  payment  thereof,  or 
of  any  part  thereof  in  due  time  after  any  such 
distress  or  distresses  shall  be  made  and  taken,  to 
appraise,  sell,  or  dispose  of  such  distress  or  dis- 
tresses, or  any  part  thereof,  or  otherwise  to  act 
therein  according  to  the  due  course  of  law  in  like 
manner,  as  in  cases  of  distress  taken  for  non-pay- 
ment of  rent  reserved  upon  common  leases ;  To 
the  intent,  that  thereby  and  therewith  the  said 
Benjamin  Barton,  his  executors,  administrators, 
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and  assigns,  shall  and  may  be  fully  paid  and  satis- 
fied the  said  annuity  or  yearly  rent  of  £  , 
and  all  arrears  thereof,  or  so  much  thereof  as 
shall  then  be  remaining  due  and  unpaid,  and  all 
costs,  charges,  and  expenses  which  shall  be  sus- 
tained or  occasioned  by  the  non-payment  thereof, 
^bfteli  also,  and  he  the  said  Andrew  Ashton,  for  Pow«r  or 
himself,  his  heirs,  executors,  and  administrators, 
doth  hereby  further  covenant,  grant,  and  agree  to 
and  with  the  said  Benjamin  Barton,  his  executors, 
administrators,  and  assigns,  that  in  case  the  said 
annuity  or  yearly  rent  of  £            ,  or  any  part 
thereof  shall  at  any  time  or  tunes  happen  to  be 
behind  and  unpaid  by  the  space  of  twenty-eight 
days  next  over  or  after,  any  of  the  said  days  or 
times  appointed  for  the  payment  thereof  as  afore- 
said, then  and  in  such  case,  and  so  often  as  it 
shall  happen  (although  no  formal  or  lawful  de- 
mand thereof  shall  be  made),  it  shall  and  may  be 
lawful  for  the  said  Bei\jamin  Barton,  his  execu- 
tors, administrators,  and  assigns,  into  and  upon 
all  the  said  messuages,  or  tenements,  lands,  here- 
ditaments, and  premises  hereby  charged  there- 
with as  aforesaid,  or  into  and  upon  any  part 
thereof  in  the  name  of  the  whole,  to  enter,  and 
the  same  to  have,  hold,  and  enjoy,  and  the  rents, 
issues,  and  profits  thereof,   and  of  every  part 
thereof,  to  receive  and  take  to  and  for  his  and 
their  own  use  and  benefit,  until  he  or  they  shall 
be  thereby,  or  therewith,  or  otherwise  fully  paid 
and  satisfied  the  said  annuity,  or  yearly  rent  of 
£           ,  and  all  arrears  thereof,  and  also  so  much 
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of  the  said  annuity,  or  yearly  rent  of  £  as 

shall  incur  and  grow  due  during  such  time  as  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, or  assigns,  shall  continue  in  possession  of 
the  said  hereditaments  and  premises  after  such 
entry  as  aforesaid,  and  also  all  such  loss,  costs, 
charges,  damages,  and  expenses,  as  shall  be  sus- 
tained or  occasioned  by  reason  or  means  of  the 
non-payment  of  the  said  annuity  or  yearly  rent- 
charge,  or  any  part  thereof,  at  or  on  the  days  or 
times   hereinbefore  appointed  for  the  payment 
thereof^  (such  possession,  when  taken,  to  be 
coTenint  to  without  impeachmcut  of  waste).    And  the  said 
nuity.         Andrew  Ashton,  for  himself,  his  heirs,  executors, 
and  administrators,  doth  hereby  covenant,  pro- 
mise, and  agree  to  and  with  the  said  Benjamin 
Barton,  his  executors,  administrators,  and  as^s, 
that  he  the  said  Andrew  Ashton  shall  and  will 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, or  assigns,  during  the  natural  life  of  him  the 

'  The  covenant,  or  proviso,  enabling  the  grantee  to  €fUer  and 
hold  the  land,  until  the  arrears  be  satisfied,  creates  an  interest, 
which  enables  him  to  recover  the  possession  in  ejectment  It 
was  formerly  holden,  that,  in  such  case,  an  actual  entry  was 
necessary  in  order  to  support  an  ejectment ;  but  it  was  settled 
previously  to  the  statute  4  Geo.  2,  c.  28,  that  the  general  con- 
fession was  sufficient,  without  the  proof  of  an  actual  entry.  See 
Gilb.  Ejectment,  20,  21,  ed.  1781. 

It  is  generally  true,  that  no  person  can  take  advantage  of  a 
condition  of  entry,  [for  non-payment  of  rent, 3  unless  there  be 
a  previous  demand  of  the  rent,  or  unless  it  be  expressly  stipu- 
lated to  the  contrary.  Co.  Litt.  201,  b.  5  Co.  40,  b.  1  RoU. 
Ab.  459. 
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said  Andrew  Ashton,  the  said  annuity  or  yearly 
rent  of  £  ,  free  from  taxes,  and  without  any 

other  deduction  whatsoever,  at  the  place,  days,  or 
times,  and  in  manner  and  form  hereinhefore  ex- 
pressed and  appointed  for  the  payment  thereof  ^ 
according  to  the  true  intent  and  meaning  of  these 
presents;  and  also  that  the  heirs,  executors,  or 
administrators  of  the  said  Andrew  Ashton,  shall 
and  wiU,  within  ten  days  next  after  the  decease  of 
the  said  Andrew  Ashton,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  Benjamin  Barton,  his 
executors,  administrators,  or  assigns,  a  proportional 
part  of  the  same  annuity,  yearly  rent,  or  annual 
sum  of  £  for  the  time,  which,  at  the  decease 

of  the  said  Andrew  Ashton,  shall  have  elapsed,  of 
the  quarterly  payment  thereof  then  growing  due  *. 

'  Upon  the  grant  of  a  rent-charge  the  grantee  has  the  choice 
of  one  of  two  remedies  for  the  recovery  of  it,  when  in  arrear ; 
by  distress,  and  by  writ  of  annuity  ;  but  he  cannot  make  use  of 
both  of  them  at  the  same  time.  Litt  sec.  219.  This  double 
provision,  however,  does  not  extend  to  rents  reserved  to  the 
grantor,  nor  to  rents  created  by  will,  or  granted  for  equality  of 
partition,  or  in  lieu  of  dower.  Co.  Litt.  144,  a.  b.  145,  a. 
1  Roll.  Ab.  226.  6  Co.  58,  b.  So  if  a  man  grant,  that  if  A. 
be  not  paid  a  certain  yearly  sum,  he  may  distrain  for  it  in  the 
manor  of  D. ;  this  is  a  good  rent-charge,  and  yet  a  writ  of 
annuity  will  not  lie  for  the  recovery  of  it.  Litt.  s.  221.  [If  the 
grantee  of  a  rent-charge  purchase  part  of  the  land  out  of  which 
the  rent  issues,  or  has  part  of  the  land  devised  to  him,  the  entire 
rent-charge  is  extingubhed.  Litt  s.  222.  Dennett  o.  Pass, 
1  Bing.  N.  C.  388.] 

^  The  grantor  covenants  for  himself,  his  heirs,  executors,  and 
adminbtrators,  not  only  to  pay  the  annuity,  or  rent-charge,  when 
it  shall  become  due,  but  also  a  proportional  part  of  it  for  the 
time  which  shall  elapse  between  the  last  quarterly  day  of  pay- 
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DemiMtoa  Siili  tlfo  Iiilvetitttn  fiirt|er  aSftimsett,  that  in  further 
pursuance  of  the  said  agreement^  and  for  the  con- 
sideration hereinbefore  expressed,  and  for  the 
further,  better,  and  more  effectually  securing  the 

ment  next  preoeding  the  death  of  the  gnator  and  the  day  of 
his  decease*  This  provision  is  necessary ;  for  if  the  grantor  die 
before  the  day  of  payment,  the  annuity  and  rent-charge  are 
determined ;  and  equity  will  not  make  any  apportionment  of  it 
in  favour  of  the  grantee.  Pearly  v.  Smith,  3  Atk.  261.  The 
payment  of  an  annuity  or  rent  is  similar  in  this  case  to  the  appli- 
cation of  dividends  arising  upon  money  in  the  public  funds,  pay- 
able to  one  for  life ;  in  which  case,  if  the  person  to  whom  thej 
are  made  payable  should  die  before  the  day  of  payment,  they 
cannot  be  apportioned.  Vide  Rashleigh  v.  Masters,  S  B.  C.  C. 
99, 101.    Wilson  v.  Harman,  2  Yes.  672.     Amb.  279. 

By  the  common  law,  if  tenant  for  life  had  made  a  lease  for 
years,  which  determined  by  his  death,  and  had  died  before  the 
rent  was  due,  the  rent  was  lost,  both  to  the  ezecntors  and  tiioee 
in  remainder  or  reversion.  Vide  2  P.  W.  502.  1  P.  W.  392. 
But  the  statute  11  Geo.  2»  c  19,  s.  15,  gives  an  action  on  the 
case  to  the  executors  and  administrators  of  the  tenant  for  life  to 
recover  from  the  under-tenants  such  proportionable  part  of  the 
rent  as  shall  be  incurred  from  the  last  day  of  payment  to  the 
decease  of  the  tenant  for  life.  In  the  case  of  Paget  v.  Gee 
(Amb.  Rep.  198),  it  was  said,  that,  by  an  equitable  construction, 
the  above  statute  extended  to  leases  for  years  made  by  tenants  in 
tail,  not  warranted  by  the  statute  82  Hen.  8,  c  28,  and  aho  to 
leases  for  years  made  by  tenants  for  years  determinable  on  their 
own  lives.  But  see  Vernon  v.  Vernon,  2  Bro*  Cha.  Ca.  659. 
So  as  to  compositions  for  tithes.  Aynsley  v.  Wordsworth,  2  Ves. 
&  B.  831.  The  statute  does  not  extend  to  leases  made  in  exer- 
cise of  a  power.  See  Strafford  v.  Wentworth,  Prec.  Cha.  557, 
and  the  case  £x  parte  Smyth,  I  Swanst  887,  where  the  subject 
of  appointment  is  very  fully  stated  and  commented  on.  QBy  the 
act  4  &  5  Will.  4,  c  22,  the  provisions  of  the  act  of  i  1  Geo.  2  aie 
extended  to  every  case  in  which  the  interests  of  tenants  deter- 
mine on  the  death  of  the  person  by  whom  such  interests  have 
been  created,  and  on  the  death  of  any  life  or  lives  for  which  sach 
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payment  of  the  said  annuity,  yearly  rent,  or  DaniMtoi 
annual  sum  of  £  ,  at  or  on  the  days  or 

times  and  in  the  manner  aforesaid,  and  also  in 
consideration  of  the  sum  of  ten  shillings  of  law- 
fill  money  of  Great  Britain  to  the  said  Andrew 
Ashton  in  hand  paid  by  the  said  Charles  Gary,  at 
or  before  the  sealing  and  delivery  of  these  presents 
(the  receipt  whereof  is  hereby  acknowledged),  he 
the  said  Andrew  Ashton,  at  the  request,  and  on 
the  nomination  of  the  said  Benjamm  Barton  (tes- 
tified by  his  being  a  party  to,  and  sealing  and 
deUvering  these  presents),  hath  granted,  bar- 
gained, sold,  and  denused,  and  by  these  presents 
doth  grant,  bargain,  sell^  and  demise  unto  the 
said  Charles  Gary,  his  executors,  administrators, 
and  assigns,  all  those  the  said  several  messuages 
or  tenements,  lands,  hereditaments,  and  premises, 
with  the  appurtenances,  hereinbefore  mentioned, 
and  hereinbefore  charged  with  the  payment  of 
the  said  annuity,  yearly  rent,  or  annual  sum  of 
£  ,  and  all  other  the  estates  and  heredita^ 

ments  situate  and  being  in  the  said  county  of 

,  which  he  the  said  Andrew  Ashton  is 
under  and  by  the  virtue  of  the  said  hereinbefore 
in  part  recited  will  or  otherwise  seised  or  pos- 

pereoo  was  entiUed  to  the  lands  demised.  By  the  second  section 
of  this  act  all  rents,  annuities,  and  other  payments  becoming  due 
at  fixed  periods,  are  to  be  apportioned  between  the  parties  entitled 
thereto  in  succession.  This  provision  does  not,  of  course,  apply 
to  any  case  where  the  entire  periodical  payment  has  not  actually 
accrued.  That  the  act  does  not  apply  to  rents  which  are  not 
reserved  by  an  instrument  in  writing,  see  In  re  Markby,  4  My.  & 
Cr.  484.] 
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sessed  of,  or  entitled  to,  for  any  estate  of  inherit- 
ance, or  for  his  life,  or  for  any  term  or  number  of 
years,  or  otherwise  howsoever ;  together  with  all 
and  singular  the  rights,  members,  and  appurte- 
nances thereto  respectively  belonging,  or  in  any 
wise  appertaining ;  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  issues, 
and  profits  of  all  and  singular  the  said  several 
Habendam    hereditaments,  and  premises;  To  have  and  to 

for  Dinetj- 

nine  jeui.  hold  tho  Said  mossuages  or  tenements,  lands, 
hereditaments,  and  premises  hereby  granted  and 
demised,  or  expressed,  or  intended  so  to  be,  with 
the  appurtenances,  unto  the  said  Charles  Caiji 
his  executors,  administrators,  and  assigns,  from 
the  day  next  before  the  day  of  the  date  of  these 
presents,  for  and  during  the  term  of  ninety-nme 
years  thence  next  ensuing,  if  he  the  said  Andrew 
Ashton  shall  so  long  live,  without  impeachment 
of  waste ;  yielding  and  paying  therefore  yearly 
and  every  year,  during  the  continuance  of  this 
demise,  unto  him  the  said  Andrew  Ashton  the 
rent  of  one  peppercorn  (if  the  same  shall  be  law- 
fully demanded) ;  nevertheless,  upon  and  for  the 
trusts,  intents,  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same  hereby 

Upon  trait,  demised  premises,  (that  is  to  say :)  Upon  trust  in 
the  first  place,  to  permit  and  suffer  the  said 
Andrew  Ashton,  and  his  assigns,  to  receive  and 
take  the  yearly  income,  or  the  rents,  issues,  and 
profits  of  all  the  said  hereby  demised  premises, 
with  the  appurtenances,  or  to  have,  hold,  occupy, 
and  enjoy  the  same,  until  default  shall  happen  ia 
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be  made  of  or  in  payment  of  the  said  annuity  or 
yearly  rent  of  £  ,  or  some  part  thereof,  at 

or  on  the  days  or  times,  and  in  the  manner  herein- 
before appointed  for  payment  thereof;  and  upon 
this  further  trust,  that  in  case  the  said  annuity 
or  yearly  rent  of  £  ,  or  any  part  thereof, 

shall  happen  to  be  behind  or  unpaid  by  the  space 
of  thirty  days  next  over  or  after  any  of  the  said 
days  or  times  hereinbefore  appointed  for  payment 
of  the  same»  and  whereon  the  same  ought  to  be 
paid  as  aforesaid,  then  and  so  often,  the  said 
Charles  Gary,  his  executors,  administrators,  or  '^ 
assigns,  shall  and  do,  from  time  to  time,  by  and 
out  of  the  annual  rents,  issues,  and  profits  of  the 
said  messuages  or  tenements,  hereditaments  and 
premises,  or  any  part  thereof,  or  by  demising, 
leasing,  mortgaging,  or  selling  the  same  heredita^ 
.  ments,  or  any  part  thereof,  for  all  or  any  part  of 
the  said  term  of  ninety-nine  years  therein,  or  by 
such  other  ways  or  means  as  to  him  the  said 
Charles  Gary,  his  executors,  administrators,  or 
assigns,  shall  seem  meet,  raise  and  levy  such  sum 
and  sums  of  money  as  shall  be  sufficient  to  pay 
and  satisfy  the  said  annuity  or  yearly  rent  of 
£  ,  or  so  much  thereof  as  shall  from  time 

to  time  happen  to  be  in  arrear  and  unpaid ;  toge- 
ther with  all  such  loss,  costs,  charges,  damages, 
and  expenses  whatsoever,  as  the  said  Gharles 
Gary  and  Benjamin  Barton,  or  either  of  them, 
their  or  either  of  their  executors,  administrators, 
or  assigns,  shall  sustain,  expend,  or  be  put  unto, 
for  or  by  reason  or  means  of  the  non-payment  of 

VOL.  II.  K 
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the  same  annuity  or  yearly  rent  of  £  » or 

any  part  thereof,  at  the  days  and  times,  and  in 
the  manner  hereinbefore  appointed  for  payment 
thereof,  and  as  the  said  Charles  Cary,  his  execu- 
tors, administrators,  or  assigns  shall  sustain  or 
be  put  unto  in  and  about  the  execution  and  per- 
formance of  the  trusts  hereby  declared ;  and  shall 
and  do  pay  and  apply  the  moneys  arising  thereby, 
or  therefrom,  in  or  towards  payment  and  satis- 
faction thereof  accordingly ;  and  shall  and  do  pay 
to,  or  otherwise  permit  and  suffer  the  said  Andrew 
Ashton,  and  his  assigns,  to  have,  receive,  and  take 
the  surplus  of  the  said  rents,  issues,  and  profits  of 
the  said  messuages  or  tenements,  lands,  heredita- 
ments, and  premises,  after  full  payment  and  satis- 
faction of  the  said  annuity  or  yearly  rent  of 
£  and  all  arrears  thereof    and  all  such 

costs,  charges,  damages,  and  expenses  as  afore- . 
said,  to  and  for  his  and  their  own  use  and  benefit, 
^nlv  it  is  hereby  agreed  and  declared,  between 
and  by  the  said  parties  hereto,  that  the  receipt  or 
receipts  of  the  said  Charles  Gary,  his  executors^ 
administrators,  or  assigns,  shall  be  a  suffici^it 
discharge  for  any  moneys  which  shall  come  to  his 
or  then*  hands,  by  virtue  of  or  under  these  pre- 
sents, or  upon  the  trusts  aforesaid,  unto  the  per- 
son or  persons  paying  the  same  moneys,  or  for  so 
much  thereof  as  in  such  receipt  or  receipts  shaU 
be  expressed  to  be  received :  and  that  the  person 
or  persons  paying  such  moneys,  shall  not^  after 
obtaining  such  receipt  or  receipts  for  the  same  as 
aforesaid,  be  bound  or  obliged  to  see  to  the  i^pli- 
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cation  of  the  same  moneys,  nor  be  answerable  for 
the  loss,  misapplication  or  non-application  thereof; 
nor  shall  he  or  they  be  bound  to  ascertain  or 
inquire  into  the  necessity  or  propriety  of  any  sale, 
mortgage,  or  other  disposition,  or  the  collection 
of  rents  and  profits  which  shall  be  made  by  the 
said  Charles  Gary,  his  executors,  administrators, 
or  assigns.     And  the  said  Andrew  Ashton,  for  The  grantor 

coTenftnto, 

himself,  his  heirs,  executors,  and  administrators,  that  he  bat 
doth  covenant,  promise,  and  agree  to  and  with  cWb^ 
the  said  Benjamin  Barton,  his  executors,  adminis-  '*~"'^ ' 
trators,  and  assigns,  and  also  separately  to  and 
with  the  said  Charles  Cary,  his  executors,  admi- 
mstnUor,,  «>d  ^igns.  b;  th«e  presents  in  mu.. 
ner  and  form  following ;  (that  is  to  say,)  that  he 
the  said  Andrew  Ashton  hath  in  himself  good 
right,  full  power,  and  lawful  and  absolute  autho- 
rity to  charge  the  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises,   and  every 
part  or  parcel  thereof,  with  the  payment  of  the 
said  annuity,  yearly  rent,   or  annual   sum    of 
£  in  manner  aforesaid ;  and  to  demise  the  •^^  ^  ^•^' 

same  messuages  or  tenements,  lands,  heredita- 
ments, and  premises  respectively  to  the  said 
Charles  Cary,  his  executors,  administrators,  and 
assigns,  for  and  during  the  said  term  of  ninety- 
nine  years  ^  (determinable  as  aforesaid,)  upon  and 
for  the  trusts,  intents,  and  purposes  hereinbefore 
mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same,  and  according  to  the  true  intent 

'  See  as  to  an  action  upon  a  covenant  of  this  kind,  Bradshaw's 
case,  9  Co.  60,  b.    Cro.  Jac.  304. 

k2 
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that  the  pre-  and  meaning  of  these  presents ;  and  further,  that 


miBestre 


andihaii  sll  Bud  singuIaT  the  premises  hereby  demised 
fi^m^Dcum!  now  are  and  shall  from  time  to  time,  and  at  all 
times  hereafter,  during  the  continuance  of  the 
said  term  of  ninety-nine  years,  remain,  continue, 
and  be  open  to,  and  sufficient  for,  such  distress 
and  entries  as  aforesaid,  of  the  said  Benjamin 
Barton,  his  executors,  administrators,  and  assigns, 
in  case  of  non-payment  to  him  or  them  of  the 
said  annuity,  yearly  rent^  or  annual  sum  of 
£  at  the  days  or  times»  and  in  manner 

aforesaid ;  and  that  the  said  messuages  or  tene- 
ments, lands,  hereditaments,  and  premises  now 
are  free  and  clear,  and  freely  and  clearly  ac- 
quitted, exonerated,  and  discharged,  and  shall 
remain,  continue,  and  be,  dming  the  said  term 
hereby  granted,  well  and  sufficiently  saved,  de- 
fended, kept  harmless,  and  indemnified  by  the 
said  Andrew  Ashton,  his  heirs,  executors,  or  ad- 
ministrators, of,  from,  and  against  all  and  all 
manner  of  former  and  other  estates,  titles,  trou- 
bles, charges,  and  incumbrances  whatsoever,  had, 
made,  done,  committed,  executed,  occasioned,  or 
suffered,  or  to  be  had,  made,  done,  conmiitted, 
occasioned,  or  suffered  by  the  said  Andrew  Ash- 
ton,  or  any  other  person  or  persons  whomsoever  ^ 
and  for  fur-  Aud  morcovcr,  that  he  the  said  Andrew  Ashton, 
and  every  other  person  having,  or  lawfully  or 


ther  ftMur» 
aooe. 


*  For  acts  which  do,  or  do  not,  amount  to  a  breach  of  the 
covenant  against  prior  incumbrances,  see  Hamington  &  Rydeir*! 
case,  1  Leon.  92.  1  Keb.  427.  Dyer,  139,  a.  Aoder.  296. 
2  Vern.  45. 
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equitably  claiming,  or  who  shall  or  may  hare,  or 
lawfully  or  equitably  claim  any  estate,  right,  title, 
trust,  or  interest  whatsoever,  in,  to,  or  out  of  the 
said  messuages   or  tenements,  lands,  heredita- 
ments, and  premises  hereinbefore  mentioned  and 
hereby  demised,  or  intended  so  to  be,  or  any  of 
them,  or  any  part  thereof,  shall  and  will,  from 
time  to  time,  and  at  all  times  ^  during  the  life  of 
him  the  said  Andrew  Ashton,  upon  every  reason- 
able request  ^  of  the  said  Bei\jamin  Barton,  his 
executors,  administrators,  or  assigns,  but  at  the 
proper  costs  and  charges  •  in  the  law  of  the  said 
Andrew  Ashton,  make,  do,  acknowledge,  and  ex- 
ecute, or  cause  or  procure  to  be  made,  done,  ac- 
knowledged, and  executed,  all  such  further  and 
other    lawful  and   reasonable  acts,  deeds,  and 
things,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  further,  better,  more  perfectly 
and  absolutely  granting  and  securing  the  said 
annuity  or  yearly  rent  of  £  to  the 

said  Benjamin  Barton,  his  executors,  adminis- 
trators, and  assigns,  by  and  out  of  the  premises, 
and  every  part  thereof,  for  and  during  the 
continuajice  of  the  natural  life  of  him  the  said 

7  See  1  RoU.  Ab.  441. 

•  Ibid.  441.     Styles,  242.     T.  Jones,  195. 

'  It  should  seem  that  the  further  assurance  must  be  at  the 
costs  of  the  persons  to  whom  the  conveyance  is  made,  unless  it 
be  provided  to  the  contrary.  See  1  Buls.  90.  And  in  Heron  v, 
Treyne,  2  L.  Ray.  750,  it  was  said,  that  in  a  covenant  to  make 
further  assurance  at  the  costs  of  B.,  notice  of  the  kind  of 
assurance  must  be  given  to  him  before  he  ought  to  tender  the 
costs;  but  otherwise,  if  the  covenant  be  to  make  a  particular 
conveyance. 
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Andrew  Ashton,  and  also  for  the  more  effectually 
granting,  demising,  and  assuring  the  same  pre- 
mises unto  the  said  Charles  Gary,  his  executors, 
administrators,  and  assigns,  for  and  during  all  the 
then  remainder  of  the  said  term  of  ninety-nine 
years,  determinable  as  aforesaid,  upon  the  trusts 
hereinbefore  declared  thereof  as  by  the  said  Ben- 
jamin Barton,  his  executors,  administrators,  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall 
be  reasonably  devised,  or  advised,  and  required. 
Recital  of  «d  Snli  bij^mas  the  judgment  so  to  be  confessed  by 
enter  up      tho  Said  iu  hor  Majesty's  court  of 

judgnent,        ^ 

purtuant  to   for  thc  sald  sum  of  £  ,  and  costs  of  suit  as 

of  att^y.   aforesaid.  It  is  agreed  shall  be  entered  of  record 

in  the  said  court  of  as  of 

term  now  last  past,  or  of  some  subsequent  term': 

Deeiarauon  Noio  tj^fs  Inlrentute  fttttter  ^itnnsetd,  and   it  is 

that  the 

jadgment  \t  hcroby  agreed  and  declared  between  and  by  the 

'ht  Keoiu-    said  Andrew  Ashton  and  Benjamin  Barton,  that 

for  pa'^ra?  the  said  judgment  is  intended  to  be  so  entered  up 

nouy! ""'     as  aforesaid,  and  the  said  Benjamin  Barton,  his 

executors,  administrators,  and  assigns,  shall  stand 

and  be  possessed  thereof,  and  of  all  benefit  and 

advantage    arising,    and  to  be  had  and  taken 

>  [Under  the  act  8  Geo.  4,  c  39,  ss.  1,  2,  the  warrant  of  attor- 
ney given  by  the  grantor  would,  in  case  he  became  bankrupt,  be 
invalid  as  against  his  assignees,  unless  it  were  filed,  or  jodgmeDt 
signed  upon  it  within  twenty-one  days  after  its  date.  See  Eve- 
rett V.  Wells,  2  Man.  &  Gra.  269.  And  by  the  acts  1  &  2  Vic 
c.  110,  and 2  &  3  Vic. ell,  the  judgment  will  not  affect  the 
lands  of  the  grantor  as  against  purchasers,  mortgagees,  or  cre- 
ditors, unless  and  until  a  memorandum  or  minute  thereof  be 
entered  in  the  Court  of  Common  Pleas.] 
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thereby  as  a  collateral  security  only,  and  for  the 
better  and  more  effectually  securing  the  payment 
of  the  said  annuity,  yearly  rent,  or  annual  sum  of 
£  ,  to  the  said  Benjamin  Barton,  his  execu- 

tors, administrators,  and  assigns,  during  the  life 
of  the  said  Andrew  Ashton,  at  the  several  days 
or  times,  and  in  the  manner  hereinbefore  ap- 
pointed for  payment  thereof,  and  such  propor- 
tional part  thereof  as  aforesaid;  and  that  no 
execution  shall  be  issued  or  taken  out  upon  the 
said  judgment,  unless  and  until  some  payment  of 
the  said  annuity,  or  some  part  thereof  shall  be  in 
arrear  for  the  space  of  twenty-one  days  next 
after  some  or  one  of  the  said  days  hereinbefore 
appointed  for  payment  thereof,  as  aforesaid: 
Provided  always,  and  it  is  hereby  further  agreed 
and  declared  between  and  by  the  said  parties  to 
these  presents,  that  when  and  so  often  as  the  said 
annuity,  yearly  rent,  or  annual  sum  of  £  , 

or  some  part  thereof,  shaU  be  behind  and  unpaid 
by  the  space  of  twenty-one  days  next  over  or 
after  any  of  the  said  days  of  payment  hereinbe- 
fore mentioned,  then  and  in  such  case,  and  so 
often  as  it  shall  so  happen,  it  shall  and  may  be 
lawful  for  the  said  Benjamin  Barton,  his  execu- 
tors, administrators,  or  assigns,  to  sue  out  such 
execution  or  executions  upon  or  by  virtue  of  the 
said  judgment,  as  he  or  they  shall  think  fit,  or  be 
advised,  for  the  recovery  of  the  said  arrears  of 
the  said  annuity,  yearly  rent,  or  annual  sum  of 
£  ,  and  all  costs  and  charges,  which  he  the 

said  Benjamin  Barton,  his  executors,  administra- 
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tors,  or  assigns,  or  any  of  them,  shall  bear,  pay, 
sustain,  or  be  put  unto,  for  or  by  reason  or  means 
of  the  non-payment  of  the  same,  or  any  part 
thereof;  and  that  it  shall  not  be  necessary  for  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, or  assigns,  to  revive,  or  cause  the  said  judg- 
ment to  be  revived,  or  to  do  any  act,  matter,  or 
thing  to  keep  the  same  on  foot,  notwithstanding 
the  same  judgment  shall  have  been  entered  of 
record  for  the  space  of  one  year,  or  upwards ' ; 
and  notwithstanding  any  rule  or  practice  of  the 
said  court,  in  which  the  said  judgment  shall  be 
entered  on  record,  to  the  contrary ;  and  that  he 
the  said  Andrew  Ashton,  his  heirs,  executors,  or 
administrators,  shall  not,  nor  will  have,  take,  or 
receive,  or  attempt  by  any  ways  or  means  to  have, 
take,  or  receive  any  advantage  for  want  of  reviv- 
ing or  keeping  the  said  judgment  on  foot :  Never- 
theless it  is  hereby  agreed  and  declared,  that  after 
the  decease  of  the  said  Andrew  Ashton,  and  fiill 
payment  of  the  said  annuity,  yearly  rent,  or 
annual  sum  of  £  ,  and  all  arrears  thereof 

together  with  such  proportional  part  thereof  as 
aforesaid,  up  to  the  day  of  the  decease  of  hun 
the  said  Andrew  Ashton,  and  of  all  sudi  costs, 
charges,  damages,  and  expenses  as  aforesaid,  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, or  assigns,  shall  and  will,  at  the  request, 
costs,  and  charges  of  the  heirs,  executors,  or  ad- 

*  [As  to  the  efficacy  of  such  a  stipulation,  see  Morris  o.  Jones* 
2  Bam.  &  Cress.  243.     Heath  v.  Brindley,  2  Adol.  &  El.  368.] 
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ministrators  of  the  said  Andrew  Ashton,  acknow- 
ledge satisfaction  of  the  said  judgment  on  the 
record  thereof  in  due  form  of  law,  or  do  any  fur- 
ther or  other  reasonable  act,  matter,  or  thing  that 
may  be  then  required  in  regard  thereto ;  so  that 
for  the  doing  thereof  he  the  said  Benjamin  Bar- 
ton, his  executors,  administrators,  or  assigns,  be 
not  compelled  nor  compellable  to  travel  from 
his  or  their  place  or  places  of  abode.  Provided 
always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  hereto,  and  par- 
ticularly the  said  Benjamin  Barton,  for  himself, 
his  heirs,  executors,  and  administrators,  doth 
hereby  covenant,  promise,  and  agree  to  and  with 
the  said  Andrew  Ashton,  that  in  case  the  said 
Andrew  Ashton  shall  at  any  time  hereafter  be 
minded  or  desirous  of  re-purchasing  the  said  an- 
^iiity,  yearly  rent,  or  annual  sum  of  £  , 

and  of  such  his  mind  or  desire  shall  give  unto  the 
said  Benjamin  Barton,  his  executors,  administra- 
tors, or  assigns,  or  leave  at  his  or  their  usual 
place  of  residence  or  abode,  ten  days'  notice  in 
writing,  he  the  said  Benjamin  Barton,  his  execu- 
tors, administrators,  or  assigns,  shall  and  will  at 
the  end  of  the  said  ten  days,  for  which  such  no- 
tice shall  be  given  as  aforesaid,  on  receiving  of 
and  from  the  said  Andrew  Ashton  all  sums  of 
money  whatsoever,  which  shall  be  then  due  for, 
or  on  account  of,  the  arrears  of  the  said  annuity, 
and  also  a  proportional  part  thereof,  from  the 
last  quarterly  day  of  payment  preceding  such 
repurchase,  up  to,  and  inclusive  of,  the  day  of 
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repurchasing  the  same ;  and  all  costs,  dbaiges^  and 
expenses  which  the  said  Benjamin  Barton,  his 
executors,  administrators,  or  assigns,  shall  have 
incurred,  or  been  put  unto,  on  account  of  the  non- 
payment of  the  said  annuity,  accept,  receive,  and 
take  the  sum  of  £  as  and  in  fiill  for  the 

re-purchase  of  the  said  annuity,  yearly  rent,  or 
annual  sum  of  £  hereinbefore  granted  as 

aforesaid ;  and  upon  receipt  of  the  said  sum  of 
£  ,  and  of  all  arrears  of  the  said  annuity,  and 
of  such  proportional  part  thereof  as  aforesaid, 
and  of  all  such  costs,  charges,  and  expenses  as 
aforesaid,  he  the  said  Benjamin  Barton,  his  exe- 
cutors, administrators,  or  assigns,  and  also  the 
said  Charles  Cary,  his  executors,  administrators, 
or  assigns,  shall  and  will,  at  the  request,  and  pro- 
per costs  and  charges  in  the  law,  of  the  said 
Andrew  Ashton,  make,  do,  and  execute  eveiy  act, 
deed,  thing,  assignment,  or  assurance,  which  shall 
be  necessary  or  advisable  for  the  releasing,  assign- 
ing, vacating,  and  discharging  as  well  the  said 
annuity,  or  yearly  rent  of  £  ,  as  the  said 

several  securities  given  and  executed  for  the  pay- 
ment thereof,  as  by  the  said  Andrew  Ashton,  his 
executors,  administrators,  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  in  that  behalf  be 
reasonably  advised,  or  devised,  and  required ;  so 
that  for  the  doing  thereof  he  the  said  Benjamin 
Barton,  his  executors,  administrators,  or  assigns, 
or  the  said  Charles  Cary,  his  executors^  admi- 
nistrators, or  assigns,  be  not  compelled  or  com- 
pellable  to    go    or   travel   from   his    or   their 
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then  usual  place  or  places  of  abode '.     In  wit- 
ness»  &c. 

*  It  haa  been  repeatedly  determined,  that  parol  evidence  can- 
not be  admitted  to  prove  that  it  was  originally  the  agreement  of 
the  parties  that  the  grantor  should  be  at  liberty  to  re-purchase 
the  annuity.  Imham  o.  Child,  1  Bro.  C.  C.  92.  Portmore  «. 
Morris,  2  Bro.  C.  C.  219.  Hare  v.  Sherwood,  3  Bro.  C.  C.  168. 
Clauses  of  re-purchase  have  therefore  become  very  frequent  in 
grants  of  annuities. 

A  clause  of  this  kind,  in  the  grant  of  an  annuity,  is  introduced 
apon  the  same  principle  that  a  vendor  of  an  estate  in  fee-simple 
stipulates  with  his  vendee,  that  he  may  be  at  liberty  within  a 
given  time,  and  for  a  certain  price,  to  re-purchase  the  estate. 
See  1  Bridg.  Con.  56.  Amb.  19.  An  annuity,  granted  subject 
to  a  clause  of  re-purchase,  differs  from  a  mortgage  or  security 
for  money  in  these  points :  in  a  mortgage  the  principal  debt  still 
continues,  until  the  equity  of  redemption  be  foreclosed ;  but  upon 
the  purchase  of  an  annuity  the  principal  is  gone  for  ever,  and 
consequently  if  the  re-purchase  be  made,  the  money  paid  upon 
that  occasion  is  not  in  discharge  of  a  debt,  but  as  the  considera- 
tion for  a  new  purchase.  So  a  mortgage  is  the  personal  estate  of 
the  mortgagee,  though  it  be  made  to  him  in  fee  ;  but  an  annuity 
is  considered  as  the  real  estate  of  the  grantee,  if  it  have  a  free- 
hold quality.    2  Atk.  497.     1  Ves.  403. 

However,  as  courts  of  equity  lean  very  much  against  con- 
tracts of  this  kind,  because  they  tend  to  obtain  more  than  legal 
interest,  they  have  been  always  anxious  to  find  out  reasons, 
applicable  to  the  particular  case,  for  construing  sales  of  annui- 
ties as  mere  securities  for  money  lent,  and  thereby  to  suffer  a 
redemption,  as  in  the  common  case  of  a  mortgage.  To  use  the 
words  of  Lord  Hardwicke  (3  Atk.  279),  «  There  has  been  a 
long  stru^le  between  the  equity  of  this  court,  and  persons  who 
have  made  it  their  endeavour  to  find  out  schemes  to  get  exor- 
bitant interest,  and  to  evade  the  statutes  of  usury."  In  deciding 
therefore  upon  cases  of  this  nature,  the  court  has  generally  con- 
sidered them  in  two  points  of  view :  first,  Whether  they  ought 
to  be  reckoned  (considering  all  the  circumstances)  as  absolute 
sales,  or  merely  as  securities  for  money  lent  ?  Secondly,  Admitting 
them  to  be  sales,  whether  there  be  any  grounds  to  relieve  against 
them  ?  See  Lawley  v.  Hooper,  3  Atk.  278,  and  the  cases  cited  in 
the  note  to  the  last  edition.     [See  also  In  re  Naish,  7  Bing.  150.] 
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This  Indenture,  made  the  day  of 

in  the  year  of  our  Lord,  &c.,  between  Abraham 
Auld  of,  &c.,  of  the  one  part,  and  Benjamin 
Buxton  ot  &c.,  of  the  other  part : 

SStjftmas  the  said  Abraham  Auld  hath  con- 
tracted with  the  said  Benjamin  Buxton  for  the 
absolute  sale  to  him  of  the  advowson  of  the 
rectory  of  in  the  coimty  of 

and  the  inheritance  thereof  in 
fee-simple,  firee  from  incumbrances,  at  or  for  the 
price  or  sum  of  £ 

JXtib  xt\%  Snlrmtttre  9Sl(tiussetjft,  that  in  pursuance 
of  the  said  recited  contract,  and  in  consideration 
of  the  sum  of  £  of  lawftil  money  of  Great 

Britain  to  the  said  Abraham  Auld  in  hand  paid 
by  the  said  Benjamin  Buxton,  at  or  before  Hie 
sealing  and  delivery  of  these  presents,  the  receipt 
of  which  said  sum  of  £  he  the  said  Abraham 
Auld  doth  hereby  acknowledge,  and  of  and  from 
the  same,  and  every  part  thereof,  doth  acquit, 
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release,  and  discharge  the  said  Benjamin  Buxton, 

his  heirs,  executors,  administrators,  and  assigns, 

and  every  of  them  for  ever,  by  these  presents,  the 

said  Abraham  Auld  hath  granted  and  confirmed, 

and  by  these  presents  doth  grant  and  confirm 

unto  the  said  Benjamin  Buxton,  his  heirs,  and 

assigns.  All  that  the  advowson,  donation,  right 

of  patronage,  and  presentation  of,  in,  and  to  the 

rectory  and  parish  church  of  in  the 

county  of  ,  with  all  and  singular  the 

rights,  members,  and  appurtenances  thereto  be^ 

longing,  or  in  any  wise  appertaining ;  And  the  re- 

version  and  reversions,  remainder  and  remainders 

thereof;  And  all  the  estate,  right,  title,  interest, 

trust,  property,  claim,  and  demand  whatsoever  at 

law  and  in  equity  of  the  said  Abraham  Auld,  in, 

to,  or  out  of  the  same  advowson,  and  every  part 

thereof;  And  all  deeds,  evidences,  and  writings 

relating  to,  or  in  any  wise  concerning  the  said 

advowson  now  in  the  custody  or  power  of  the 

said  Abraham  Auld,  or  which  he  can  obtain  or 

procure  without  suit  at  law  or  in  equity : 

^0  ^abe  anlr  to  f^oHr  the  said  advowson  and 
premises  hereby  granted,  or  intended  so  to  be, 
with  the  appurtenances,  unto  the  said  Benjamin 
Buxton  and  his  heirs,  to  the  use  of  the  said  Ben- 
jamin Buxton,  his  heb*s  and  assigns  for  ever. 

And  the  said  A.  Auld  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  the  said  B.  Buxton, 
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his  heirs  and  assigiis^  in  manner  following;  (that 
is  to  say,)  That  (for  and  notwithstanding  any  act, 
deed,  matter,  or  thing  hy  him  the  said  A.  Auld, 
at  any  time  heretofore  made,  done,  executed,  per- 
mitted, or  willingly  or  knowingly  suffered  to  the 
contrary)  he  the  said  A.  Anld  now,  at  the  time 
of  the  sealing  and  deliveiy  of  these  presents,  is 
lawfully,  rightfully,  and  absolutely  seised  of  the 
said  advowson  and  premises  expressed  to  be 
hereby  granted,  with  the  appurtenances»  for  an 
absolute  and  indefeasible  estate  of  inheritance,  in 
fee-simple  in  possession ; 

And  that  (for  and  notwithstanding  any  sadi 
act,  matter,  or  thing  as  aforesaid)  he  the  said  A. 
Auld,  now,  at  the  time  of  the  sealing  and  deliverj 
of  these  presents,  hath  in  himself  good  right,  fuU 
power,  and  lawful  and  absolute  authority  to  grant 
the  said  advowson  and  premises  unto  the  said 
B.  Buxton,  his  heirs  and  assigns,  in  mauDer 
aforesaid,  and  according  to  the  true  intent  and 
meaning  of  these  presents ; 

And  also,  that  it  shall  be  lawfiil  for  the  said 
B.  Buxton,  his  heirs  and  assigns,  from  time  to 
time,  and  at  all  times  hereafter,  wheneTer  the 
said  church  of  shall  or  may,  by  the  death, 

resignation,  deprivation,  cession,  or  change  of  the 
rector  or  incumbent  thereof  for  the  time  bdng, 
or  otherwise,  happen  to  become  vacant,  to  pr&> 
sent  some  proper  and  qualified  derk  to  succeed 
to  the  said  church,  as  the  rector  or  parson  thereof 
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and  to  do  all  other  acts  which  appertiun  to  the 
office  of  patron  of  the  said  rectory  or  church, 
without  any  let,  suit,  molestation,  hindrance,  in- 
terruption or  disturbance  of,  from,  or  by  the 
said  A.  Auld  or  his  heirs,  or  any  person  or  per- 
sons claiming,  or  to  claim,  by,  from,  through,  or 
under  him,  them,  or  any  of  them ; 

And  that  free  and  clear,  and  freely,  clearly, 
and  absolutely  acquitted,  exonerated,  and  dis- 
charged, or  otherwise  by  the  said  A.  Auld,  his 
heuis,  executors,  or  administrators,  or  some  or 
one  of  them,  well  and  sufficiently  saved,  defended, 
kept  harmless,  and  indemnified  of,  from,  and 
against  all  and  singular  former  and  other  gifts, 
grants,  bargains,  sales,  mortgages,  charges,  and 
incumbrances  whatsoever,  had,  made,  done,  exe- 
cuted, committed,  or  suffered  by  the  said  A.  Auld, 
or  any  person  or  persons  claiming,  or  to  claim, 
by,  from,  through,  or  under  him ; 

And,  moreover,  that  he  the  said  A.  Auld,  and 
his  heirs,  and  every  other  person  having,  or  law- 
fully or  equitably  claiming,  or  who  shall  or  may 
have,  or  lawfully  or  equitably  claim,  any  estate, 
right,  title,  or  interest  in,  to,  or  out  of  the  said 
advowson  and  premises,  expressed  to  be  hereby 
granted,  by,  from,  or  under  him  or  them,  shall 
and  will  frx)m  time  to  time,  and  at  all  times  here- 
after, upon  every  reasonable  request,  and  at  the 
proper  costs  and  charges  of  the  said  B.  Buxton, 
his  heirs  or  assigns,  make,  do,  acknowledge,  and 
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execute,  or  cause  and  procure  to  be  made,  done, 
acknowledged,  and  executed,  all  such  fiurther  and 
other  lawM  and  reasonable  acts,  deeds,  matters, 
and  thmgs,  conveyances,  and  assurances  in  the 
law  whatsoever,  for  the  further,  better,  more  per- 
fectly and  absolutely  grantmg  and  assuring  the 
same  advowson  and  premises,  with  the  appurte- 
nances, unto,  and  to  the  use  of,  the  said  B.  Bux- 
ton, his  heirs  and  assigns,  or  otherwise,  as  he  or 
they  shall  direct  or  appoint,  as  by  the  said 
B.  Buxton,  his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  advised 
or  devised,  and  required^;  so  that  the  person 
or  persons,  who  shall  be  required  to  make  and 
execute  such  further  assurance  or  assurances,  be 
not  compelled  nor  compellable  for  the  making 
or  doing  thereof  to  go  or  travel  from  his,  her, 
or  their  dwelling  or  respective  dwellings,  or 
usual  place  or  places  of  residence  or  abode.  In 
witness,  &c. 

*  [See  post,  p.  165,  in  note.] 


BARGAIN    AND    SALE, 

BY  TENANT  IN  TAIL  IN   P0SSER8I0N  TO   A 

PURCHASER  *. 


This  Indenture,  made  the  12th  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-two :  Between  Daniel  Den,  of  Lin- 
coln's Inn,  in  the  county  of  Middlesex,  Esquire, 
of  the  one  part,  and  Edward  East,  of,  &c.  Esquire, 
a  Bachelor  [or  a  Widower,  as  the  case  may  be], 
of  the  other  part :  SSdereas  the  said  Daniel  Den 

*  [This  deed  must  be  inroUed  in  the  Court  of  Chancery  within 
six  calendar  months  aflter  the  execution ;  and  being  so  inrolled, 
it  will  operate  as  a  bargain  and  sale,  and  also  as  a  disentailing 
assurance  under  the  act  S  &  4  Will.  4,  c.  74  (see  sec.  41).  It 
will  be  recoUected  that  no  use  can  be  raised  upon  the  estate  of 
the  bargainee.  Where  it  is  designed  to  limit  a  use  or  uses  to  be 
executed  bj  the  Statute  of  Uses,  as  a  use  to  the  tenant  in  tail 
himself  and  his  heirs  (thereby  converting  his  estate  tail  into  an 
estate  in  fee-simple),  or  uses  in  bar  of  dower,  or  by  way  of 
settlement,  the  disentailing  assurance  should  be  by  lease  and 
release,  (or  release  alone  under  the  act  4  Vic.  c.  21).  But  a 
bargain  and  sale  is  not  improper  in  the  case  of  a  purchase,  where 
the  purchaser  has  not  a  wife  living  to  whom  he  was  married  on 
or  before  the  Ist  January,  lSd4,  or  of  a  mortgage,  or  in  any 
other  case  where  the  party  to  whom  the  conveyance  is  made  is  to 
take  the  entire  legal  fee.] 

VOL.  n.  L 
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is  seised  or  entitled  for  an  estate  in  tail  male  in 
possession,  of  or  to  the  pieces  or  parcels  of  land 
and  hereditaments  hereinafter  described  and  in- 
tended to  be  hereby  bargained  and  sold,  9n)r 
SStfiereas  the  said  Daniel  Den  hath  contracted 
with  the  said  Edward  East  for  the  absolute  sale 
to  him  of  the  said  pieces  or  parcels  of  land  and 
hereditaments,  with  the  appurtenances  and  the 
inheritance  thereof  in  fee-simple,  free  from  all 
incumbrances,  at  or  for  the  price  or  sum  of 
£  Vnto  tfite  Inlitenture  SSfttusset&i  That  in 

pursuance  of  the  said  recited  contract,  and  in 
consideration  of  the  smn  of  £  of  lawful  money 
of  Great  Britain  to  the  said  Daniel  Den,  in  hand 
paid  by  the  said  Edward  East,  at  or  before  the 
sealing  and  delivery  of  these  presents  ^  the  re- 
ceipt of  which  said  sum  the  said  Daniel  Den  doth 
hereby  acknowledge,  and  of  and  from  the  same 
doth  hereby  acquit,  release,  and  discharge  the 
said  Edward  East,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  for  the  purpose  of  dis- 
posing of  the  said  pieces  or  parcels  of  land  and 
hereditaments  hereinafter  described  for  an  estate 
of  inheritance  in  fee-simple  absolute.  He  tiie 
said  Daniel  Den  hath  bargained  and  sold,  and  by 
these  presents  doth  ^  bargain  and  sell  unto  the  said 

*  [Thepurchase-monpy  should  be  retained  until  the  inrolmeiii 
of  the  deed.    See  CatteU  v.  Corran,  4  Yo.  &  CoL  236.] 

'  [In  eveiy  case  where  the  disentailing  assurance  is  not  is- 
tended  to  operate  as  a  bargain  and  sale,  it  will  be  prudent,  in 
consequence  of  the  necessary  inrolment  in  Chanceiy,  to  omit 
the  words  **  bargain  and  sell."] 
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Edward  East  and   his  heirs,  All  &c.     And  all 
lands,  commons,  trees,  woods,  underwood,  hedges, 
ditches,  fences,  ways,  waters,  watercourses,  ease- 
ments, profits,  emoluments,  rights,  members,  and 
appurtenances  whatsoever  to  the  said  pieces  or 
parcels  of  land  and  hereditaments  belonging  or 
in  any  wise  appertaining,  or  used,  occupied,  or 
enjoyed  therewith,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part  or  parcel  thereof,  or  of 
any  part  thereof;  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  issues, 
and  profits  thereof ;  and  all  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  whatsoever 
at  law  or  in  equity  of  him  the  said  Daniel  Den, 
in,  to,  or  out  of  the  said  pieces  or  parcels  of  land 
and  hereditaments,  and  every  part  thereof;  to- 
gether with  all  deeds,  evidences,  and  writings 
relating  to  or  concerning  the  said  pieces  or  parcels 
of  land  and  hereditaments,  or  any  of  them,  now 
in  the  custody  or  power  of  him  the  said  Daniel 
Den,  or  which  he  can  or  may  procure  without 
suit  at  law  or  in  equity :  tSto  f^abe  an)y  to  f^olli  Habendum. 
the  said  pieces  or  parcels  of  land,  hereditaments, 
and  all  and  singular  other  the  premises  herein- 
before described,  and  bargained  and  sold,  or  ex- 
pressed and  intended  so  to  be,  unto  and  to  the 
use  of  the  said  Edward  East,  his    heirs    and 
assigns,  for  ever,  freed  and  absolutely  discharged 
of  and  from  every  estate-tail  now  vested  in  him 
the  said  Daniel  Den,  and  all  estates,  rights,  titles, 
interests,  and  powers,  limited  to  take  efibct  after 
the  determination  or  in  defeasance  of  every  such 

l2 
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estate  tail.     And  the  said  Edward  East  doth 
hereby  declare,  that  no  widow  whom  he  may 
leave  shall  be  entitled  to  dower  out  of  the  sdd 
pieces  or  parcels  of  land  and  hereditaments  ex* 
pressed  to  be  hereby  bargained  and  sold,  or  any 
coTetmntt    part  thcrcof.      And  the  said  Daniel  Den  doth 
*  *  *'  hereby  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree 
with  and  to  the  said  Edward  East,  his  hdrs  and 
assigns,  in  manner  following,  (that  is  to  say)  that 
(for  and  notwithstanding  any  act,  deed,  matter, 
or  thing  w^hatsoever  done,  executed,  or  suffered 
by  him  the  said   Daniel   Den,  or  any  of  his 
ancestors  to  the  contrary)  he  the  said  Daniel 
Den  hath  in  himself  good  right,  fiill  power,  and 
lawful  and   absolute   authority  to  convey  and 
assure  the  said  pieces  or  parcels  of  land  and  here- 
ditaments expressed  to  be  hereby  bargained  and 
sold,  with  the  appurtenances,  unto  and  to  the  use 
of  the  said  Edward  East  and  his  heirs,  in  maimer 
aforesaid,  and  according  to  the  true  intuit  and 
meaning  of  these  presents ;  Slxa  also  that  it  shall 
be  lawful  for  the  said  Edward  East,  his  heirs  and 
assigns,    at   all  times  hereafter  peaceably  and 
quietly  to  have,  hold,  use,  occupy,  possess,  and 
enjoy  the  said  pieces  or  parcels  of  land  and  here- 
ditaments expressed  to  be  hereby  bargained  and 
sold,  with  the  appurtenances,  and  to  receive  and 
take  the  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof,  without  any  let,  suit,  trouble, 
denial,  eviction,  ejection,  interruption,  or  disturb- 
ance of,  from,  or  by  the  said  Daniel  Den  or  his 
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heirs,  or  any  person  or  persons  lawftdly  or  equit- 
ably claiming,  or  to  claim  by,  from,  through, 
under,  or  in  trust  for  him  or  them,  or  any  of  his 
ancestors,  and  that  free  and  clear,  and  freely  and 
clearly  acquitted,  exonerated,  and  discharged  or 
otherwise  by  him  the  said  Daniel  Den,  his  heirs, 
executors,  or  administrators,  well  and  sufficiently 
saved,  defended,  kept  harmless,  and  indemnified 
of  and  from  and  against  all  estates,  titles,  trou- 
bles, charges^  and  incumbrances  whatsoever,  at 
any  time  or  times  heretofore,  or  to  be  at  any 
time  or  times  hereafter,  had,  made,  done,  com- 
mitted, or  suffered  by  the  said  Daniel  Den,  or  any 
of  his  ancestors,  or  any  person  or  persons  lawfully 
or  equitably  claiming,  or  to  claim  by,  from, 
through,  under,  or  in  trust  for  him  or  them,  or  any 
of  them :  ^n)y  moreober,  that  he  the  said  Daniel 
Den  and  his  heirs,  and  every  other  person  having 
or  lawfully  or  equitably  claiming,  or  who  shall  or 
may  have,  or  lawfully  or  equitably  claim,  any 
estate,  right,  title,  or  interest  in,  to,  or  out  of  the 
pieces  or  parcels  of  land  and  hereditaments  ex- 
pressed to  be  hereby  bargained  and  sold,  or  any 
part  thereof,  by,  from,  through,  under,  or  in  trust 
for  him  or  them,  or  any  of  his  ancestors,  shall 
and  will  from  time  to  time,  and  at  all  times  here- 
after, at  the  request,  cost,  and  charges  of  the 
said  Edward  East,  his  heirs  or  assigns,  make,  do, 
and  execute,  or  cause  or  procure  to  be  made, 
done,  and  executed,  all  such  frirther  and  other 
acts,  deeds,  and  things,  conveyances  and  assur- 
ances, whatsoever,  for  the  better,  more  perfectly. 
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or  satisfactorily  conveying  and  assuring  the  said 
pieces  or  parcels  of  land  and  hereditaments  ex- 
pressed to  be  hereby  bargained  and  sold,  and 
every  part  thereof,  with  the  appurtenances,  unto 
the  said  Edward  East,  his  heirs  and  assigns,  or 
otherwise,  as  he  or  they  shall  direct  or  appoint,  as 
by  the  said  Edward  East,  his  heirs  or  assigns,  or 
his  or  their  counsel  in  the  law  shaU  be  reason- 
ably advised  or  devised  and  required.  In  witness, 
&c. 


RELEASE    IN    FEE, 

Undbr  thb  Act  4  Vic.  c.  21,  To  a  Purchaser  and  his 
Trustee  to  prevent  Dower;  and  in  which  the  wife 
OF  THE  Vendor  concurs  for  the  purpose  of  Re- 
leasing HER  Dower. 


This  Indenture,  made  the  1st  day  of  January, 
in  the  year  of  our  Lord  one  Thousand  eight  hun- 
dred and  Forty-three,  (in  pursuance  of  an  Act  of  Reference  to 
Parliament  passed  in  the  fourth  year  of  the  reign  ^ii!^ent. 
of  her  present  Majesty,  intituled  "An  Act  for 
rendering  a  Release  as  effectual  for  the  Convey- 
ance of  Freehold  Estates  as  a  Lease  and  Release 
by  the  same  parties  :'*)  Between  George  Gross,  of 

in  the  county  of  Middlesex,  Esquire, 
and  Mary  his  wife,  of  the  first  part;  Henry 
Howard,  of  in  the  aforesaid  county. 

Gentleman,  of  the  second  part ;  and  John  James, 
of  the  same  place.  Linen  Draper  (a  trustee  nomi- 
nated by  and  on  the  behalf  of  the  said  Henry 
Howard),  of  the  third  part :  SSllmas  the  said  The  eon. 
Henry  Howard  hath  contracted  and  agreed  with 
the  said  George  Gross  for  the  absolute  purchase 
of  the  messuages  or  teneiiients,  lands  and  here- 
ditaments hereinafter  granted  and  released,  or 
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intended  so  to  be,  and  the  inheritance  thereof  in 
fee-simple,  with  the  appurtenances,  firee  from  in- 
cumbrances, at  or  for  the  price  or  sum  of  three 
thousand  pounds:  Vote  tj^fo  Inlimtttre  8R(tittSseA, 
That  m  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  three  thousand  pounds 
of  lawful  money  of  Great  Britain  to  the  said 
Geoi^e  Gross  in  hand  paid  by  the  said  Henry 
Howard,  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  of  which  said  sum 
(being  in  ftill  for  the  absolute  purchase  of  the 
messuages  or  tenements,  and  hereditaments  here- 
inafter granted  and  released,  or  intended  so  to  be) 
he  the  said  George  Gross  doth  hereby  acknow- 
ledge ;  and  of  and  from  the  same,  and  every  part 
thereof^  doth  acquit,  release,  and  discharge  the 
said  Henry  Howard,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  every  of  them  for  ever 
by  these  presents,  he  the  said  George  Gross 
Hath  granted,  bargained,  sold,  aliened,  released, 
and  confirmed,  and  by  these  presents  Doth  grant, 
bargain,  sell,  alien,  release,  and  confirm,  and 
the  said  Mary  Gross  for  the  purpose  of  re- 
leasing and  extinguishing  her  right  to  dower 
in  the  hereditaments  hereinafter  desmbed  and 
intended  to  be  hereby  granted  and  released. 
Hath  remised,  and  released,  and  by  these  pre- 
sents doth  remise,  and  release  unto  the  said 
Henry  Howard,  and  to  his  heirs,  aU  those  the 
Pueeit.  messuages,  lands,  &c.  &c.,  together  with  all  out- 
common  houses,  cdificcs,  buildings,  bams,  dove-houses, 
stables^  yards,   gardens,  orchards,.  lights,  ease- 
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ments,  ways,  waters,  watercourses,  commons, 
commodities,  privileges,  emolmnents,  advantages, 
hereditaments,  and  appurtenances^  whatsoever 
to  the  said  messuages  or  tenements,  lands  and 
hereditaments,  belonging  or  in  any  wise  apper- 
taining, or  accepted,  reputed,  taken,  or  known  as 
part,  parcel,  or  member  thereof;  and  the  rever- 
sion and  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues,  and  profits  of  all 
and  singular  the  premises ;  and  also  all  the  estate, 
right,  title,  interest,  use,  trust,  property,  posses- 
sion, benefit,  claim,  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  them  the  said  Greoi^e 
Gross  and  Mary  his  wife  and  each  of  them  of,  in, 
to,  or  out  of  the  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises  hereby  granted 
and  released,  or  intended  so  to  be,  and  every  of 
them,  and  every  part  and  parcel  thereof ;  together 
with  true  and  attested  copies  of  all  deeds,  evi-  copiefof 
deuces,  and  writings,  comprised  or  mentioned  in  ****'^****- 
the  schedule  hereunder  written ;  the  first  of  sudi 
copies  to  be  made,  written,  and  delivered  by  and 
at  the  costs  and  charges  of  the  said  George  Gross ; 
but  the  second  and  all  ftiture  copies  thereof  to 
be  made,  written,  or  taken  at  the  reasonable  re- 
quest, costs,  and  charges   of  the    said  Henry 

'  [As  to  the  effect  of  these  general  words,  particuUurly  the 
word  <*  appartenances,''  see  1  Plow.  170,  Dy.  ISO,  b.  Palm. 
375,  Cro.  £1.  16,  Plant  «.  James,  5  Bam.  &  Adol.  791,  4  Adol. 
&  El.  S.C.  (in  Error),  Chapman  v*  Gatcombe,  2Bing.N.C.  516, 
Hinchcliffe  v.  Earl  of  Kinnoul,  5  Bing.  N.  C.  1,  Doe  v.  Webster, 
12  Adol.  &  El.  442.] 
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Howard,  his  heirs  or  assigns :  To  Have  and  to 
Hold  the  said  messuages  or  tenements,  lands, 
hereditaments,  and  other  the  premises  hereby 
granted  and  released,  or  intended  so  to  be,  with 
the  appurtenances,  unto  the  said  Henry  Howard 
To  the  UM    and  his  heirs  for  ever  ^ :  Nerertheless,  To  the  use 

of  the  pur* 

'  If  it  be  intended  that  the  releasee  should  take  an  estate  in 
fee-simple  or  fee-tail,  it  is  absolutely  necessary  that  it  should  be 
ascertained  by  words  of  limitation.     Litt  s.  465. 

It  may  not  be  unacceptable,  in  this  place,  to  offer  a  few  ob- 
servations  upon  the  different  powen  of  the  premises  and  the 
habendum,  when  both  limit  distinct  estates,  and  in  such  limita* 
tion  are  repugnant  to,  and  inconsistent  with,  each  other. 

It  may  be  deemed  an  established  rale,  that  where  no  estate  is 
expressed  in  the  premises  (in  which  case  the  grantee  has  an 
estate  for  life  by  implication),  and  an  express  estate  b  limited  bj 
the  habendum,  the  habendum  shall  control  the  implied  estate 
created  by  the  premises.  Co.  Litt  183,  a.  Thus,  if  land  or 
rent  be  granted  to  I.  S.  generally,  habendum  to  him  Jbr  yeotrty 
or  at  wUl;  by  the  premises  I.  S.  takes  an  implied  estate  for  life^ 
but  the  habendum  abridges  it  into  an  express  estate  for  years^  or 
at  will.  IbidL  8  Co.  154,  b.  In  such  a  case,  if  the  habendum 
be  void,  yet  the  implied  estate  for  life  created  by  the  premises 
shall  not  hold  against  the  express  estate  made  by  the  habendam, 
though  such  express  estate  be  altogether  ineffectuaL  Therefore^ 
if  land  be  given  to  A.  generally,  by  the  premises,  habendum, 
after  the  death  of  the  grantor,  to  A.  in  fee,  in  tail,  or  for  life,  in 
this  case  the  whole  deed  is  void ;  for  there  can  be  no  estate  of 
freehold  made  to  commence  injuiuro^  and  the  implied  estate  lor 
life  cannot  make  it  a  grant  to  begin  presently  in  possession. 
2  Co.  55,  0.  b.  Cro.  Eliz.  254,  255.  But  if  there  be  an  expren 
estate  limited  to  A.  in  fee  by  the  premises,  habendum,  after  tbe 
death  of  the  grantor,  to  A.  in  tail ;  in  thb  case  the  habendum  is 
void,  and  A.  shall  take  a  present  estate  by  the  premises.  3  Lev. 
339,  Carter  v.  Madgwick.  Vide  Dyer,  272,  a.  pi.  30.  2  RolL 
Ab.66,  pi.  4.  Hob.  171.  Moor,  881,  pi.  1236.  [GoodtitJe 
V.  Gibbs,  5  Barn.  &  Cress.  709.] 

So  it  is  a  rule,  that  where  an  express  estate  is  limited  in  the 
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of  such  person  or  persons,  for  such  estate  or  ch^er't 
estates,  interest  or  interests,  and  to  and  for  such 
intents  and  purposes,  and  under  and  subject  to 
such  powers,  provisoes,  declarations,  and  agree- 

premlaes,  and  an  estate  is  created  by  the  habendum  in  abridg- 
ment of,  inconsistent  with,  or  repugnant  to,  the  estate  limited  in 
the  premises,  in  such  case  the  premises  shall  be  good,  and  the 
habendum  void.  Thus  if  lands  be  conveyed  to  I.  S.  and  his 
heirs,  habendum  to  him  for  life ;  I.  S.  has  an  estate  in  fee  by 
the  premises,  and  the  habendum  is  void.  8  Co.  56,  b.  2  Co. 
24,  a.     Plowd.  152, 158.    2  Bac  Ab.  494. 

We  are  to  observe,  with  respect  to  this  rule,  that  whenever  a 
ceremony  or  formality  is  requisite  to  the  perfection  of  the  estate 
limited  in  the  premises,  besides  the  delivery  of  the  deed,  (such 
as  livery  of  seisin),  and  no  other  ceremony  is  necessary  to  com- 
plete the  estate  limited  by  the  habendum,  than  the  mere  delivery 
of  the  deed;  in  all  such  cases  the  estate  created  by  the  haben- 
dum shall  stand,  and  that  limited  by  the  premises  shall  be  void. 
Thus,  if  A.  grant  an  estate  to  B.  and  his  heirs,  habendum  to  B. 
for  years,  the  habendum  shall  abridge  the  estate  in  fee  given  by 
the  premises  into  an  estate  for  years.  2  Co.  24,  a.  The  reason 
of  this  construction  is,  that  by  the  delivery  of  the  deed  the  estate 
for  years  limited  by  the  habendum  is  perfected ;  whereas  another 
process  (viz.,  livery  of  seisin)  is  required  to  vest  the  estate  of 
freehold.  When  B.  has  the  estate  for  years  once  vested  in  him, 
no  subsequent  ceremony  can  divest  it  out  of  him.  This  con- 
struction evidently  depends  upon  the  actual  priority  of  the  deli- 
very of  the  deed ;  and  I  conceive,  that  it  will  hold  in  the  case 
of  a  bargain  and  sale,  because  the  inrolment,  like  livery  of  seisin 
in  the  case  of  a  feoffment,  will  come  too  late  to  divest  the  estate 
for  years  previously  vested  in  B.  by  the  delivery  of  the  deed. 
But  the  reasons  of  this  construction  do  not,  I  apprehend,  apply 
to  the  conveyance  by  lease  and  release;  for  if  a  man  convey 
by  lease  and  release  to  B.  in  fee,  habendum  to  him  for  years, 
the  fee,  as  well  as  the  term  of  years,  may  vest  in  B.  by  the 
mere  delivery  of  the  deed;  and  as  the  law  says,  that  every 
grant  shall  be  taken  most  strongly  against  the  grantor,  B. 
will  have  an  estate  in  fee  by  the  premises,  and  the  habendum 
will  be  void,  according  to  the  rule  just  mentioned.     So,  upon 
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ments,  and  in  such  manner  and  form  as  he  the 
Henry  Howard  by  any  deed  or  deeds,  to  be  by 
hhn  duly  executed,  shall  from  time  to  time»  or  at 
any  time  or  times,  direct,  limit,  or  appoint ;  and 


the  same  principle,  if  a  grant  had  been  made  of  a  rent  in 
or  a  seignory,  to  I.  S.  and  his  heirs,  habendum  to  him  for  year*, 
or  for  life ;  although  in  this  case  another  ceremony  was  formerly 
requbite,  besides  the  delivery  of  the  deed,  viz.,  attornment,  yet 
as  that  ceremony  was  as  necessary  upon  the  grant  of  a  rent  m 
eMe,  or  seignory,  to  create  an  estate  for  years  or  for  life,  as  an 
estate  in  fee,  the  habendum  in  such  case  was  void.     2  Co.  24,  a. 

This  rule,  that  where  the  habendum  is  repugnant  to,  or  incon- 
sistent with,  the  express  estate  limited  in  the  premises,  the 
habendum  b  void,  was  evidently  established  in  favour  of  the 
grantee,  and  to  the  disadvantage  of  the  grantor ;  for  where  an 
express  estate  in  fee-simple  is  given  by  the  premises,  the  grantor 
shall  not  be  allowed  to  abridge  it  by  the  habendum  into  a  mere 
estate  for  years  or  for  life.  But  the  reasons  of  the  above  role 
fail  whenever  the  grantee's  interest  is  enlarged  by  the  habendum, 
even  where  there  is  an  express  estate  limited  to  him  by  the 
premises.  Therefore,  what  has  been  advanced  concerning  the 
above  rule  may  be  corrected  with  this  observation,  that  the 
habendum,  when  inconsistent  with,  or  repugnant  to,  the  pre- 
mises, can  never  abridge  an  express  estate  given  by  the  latter  to 
the  grantee,  whenever  there  is  the  same  ceremony  required  to 
perfect  the  estate  limited  in  the  premises,  and  that  created  by 
the  habendum ;  but  that  the  habendum  may  enlarge  the  estate 
limited  in  the  premises  under  similar  circumstances.  Thus,  if 
an  estate  be  granted  to  A.  for  life,  habendum  to  him  in  fee,  the 
same  formality  being  requisite  to  create  both  estates,  the  haben- 
dum shall  enlarge  the  estate  for  life  into  an  estate  in  fee.  Co. 
Litt.  299,  a. 

It  is  clear  also,  that  the  above  doctrine  in  favour  of  the 
grantee  depends  chiefly  upon  the  inconsistency  and  repug^naocy 
of  the  habendum.  Thus,  to  put  the  same  case  again,  an  estate 
is  given  to  A.  and  his  heirs,  habendum  to  him  for  life:  this 
habendum  is  totally  void,  and  A.  has  a  fee-simple  by  the  pre- 
mises: the  former  creates  an  estate  of  inheritance,  whilst  Che 
habendum  limits  it  to  an  estate  for  life ;  the  habendum  therefore 
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in  default  of,  and  until  such  direction,  limitation, 
or  appointment,  and  as  to  such  part  or  parts  of 
the  premises  of  which  no  complete  direction  or 
appointment  shall  be  made,  or  to  which  any  such 

is  quite  ioconsbtent  with,  and  repugnant  to,  the  premises.  Bat 
though  the  grantor  be  not  allowed  entirely  to  alter  the  nature  of 
the  estate  of  the  grantee,  yet  he  is  suffered  to  qualify  it,  if  there 
be  no  inconsistency  in  so  doing.  Therefore  if  a  man  grant  lands 
to  another  and  his  heirs,  habendum  to  him  and  the  heirs  of  his 
body;  in  such  case  the  habendum  qualifies  the  premises,  and 
the  grantee  has  an  estate  tail,  with  a  fee-simple  expectant 
thereon.  Co.  Litt.  21,  a.  Turnman  v.  Cooper,  Cro.  Jac  476. 
(Bed  coniraf  as  to  the  expectant  fee  thereon.  Perk.  s.  170. 
8  Co.  154,  b.)  The  word  heirs  is  extensive,  and  may  relate  to 
heirs  special,  as  well  as  general ;  and  the  grantor  by  the  haben- 
dum signifies  what  heirs  he  intended  to  describe.  Upon  the 
same  principle,  if  a  conveyance  be  made  to  A.  and  his  heirs, 
habendum  to  him  and  his  heirs  during  the  lives  of  B.,  C, 
and  D.;  the  word  heirs,  in  this  case,  in  the  premises  is  as 
applicable  to  a  descendible  estate  of  freehold,  as  to  a  fee-simple ; 
the  habendum  therefore  explainn  the  premises ;  it  declares  that 
the  word  heirs  in  the  premises  was  merely  applicable  to  an 
estate  of  freehold  descendible  to  heirs  during  the  lives  of  B.,  C, 
and  D.  T.Jones,  4.  So,  too,  if  lands  be  granted  to  A.  and  the 
heirs  of  his  body,  habendum  to  him  in  fee;  A.  has  by  the 
premises  an  estate  tail,  and  by  the  habendum  a  fee-simple  ex- 
pectant thereon.    8  Co.  154,  b. 

The  habendum  is  sometimes  used  to  explain  the  nature  of  the 
estates  which  grantees  are  intended  to  take.  Thus,  if  a  feoff- 
ment be  made  to  A.  and  B.  of  twenty  acres,  habendum,  as  to 
one  moiety,  to  A.,  habendum,  as  to  the  other  moiety,  to  B. ;  by 
the  premises  A.  and  B.  take  a  joint  estate,  and  by  the  habendum 
they  are  tenants  in  common ;  and  yet  the  habendum  is  good. 
Co.  Lfitt  183,  b. ;  190,  b.  The  habendum,  in  this  instance,  is 
not  repugnant  to  the  premises,  because  it  makes  no  division  of 
that  undivided  possession,  which  is  given  by  the  latter.  How- 
ever, if  the  premises  limit  twenty  acres  to  A.  and  B.,  and  the 
habendum  expressly  give  ten  acres  to  A.  and  the  other  ten  acres 
to  B.,  the  habendum  is  void ;  for  it  makes  an  express  division  of 
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direction  or  appointment  shall  not  extend  ^  [To 
the  nse  of  the  said  Henry  Howard  and  his  as&ogDs 
during  his  life,  without  impeachment  of  waste, 
And  from  and  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime,  To  the  use  of 
the  said  John  James  and  his  heirs,  during  the 
life  of  the  said  Henry  Howard,  in  trust  neverthe- 
less for  the  said  Henry  Howard  and  his  assigns; 
And  from  and  after  the  determination  of  the 
estate  so  limited  in  use  to  the  said  John  James, 
and  his  heirs,  during  the  life  of  the  said  Heniy 
Howard,]  To  the  only  use  and  behoof  of  the  said 
Henry  Howard,  his  heirs  and  assigns,  for  ever  \ 

the  acres;  which  is  inconsistent  with  the  undivided  possenion 
h'mited  by  the  premises.     1  P.  W*  19. 

So  if  a  lease  be  made  to  two,  habendum  to  the  one  for  life, 
remainder  to  the  other  for  life,  this  habendum  is  good.  2  Co. 
55,  b.;  Co.  Litt  183,  b.  Dowse's  case.  Cro.  £1.  25,  89; 
2  Roil.  Ab.  65. 

A  grant  was  made  to  A.,  habendum  to  him,  B.,  and  C,  pro 
termino  vita  eorunh  ft  alteriwu  earum  mccesskfe  diuUus  fwwii- 
tium  ;  it  was  holden,  that  the  habendum  was  void :  for  neither 
B.  nor  C.  could  take  anything  as  lessees  in  possession,  because 
they  were  not  parties  to  the  deed,  nor  were  they  named  in  the 
premises;  nor  could  they  take  joindy  by  way  of  remainder, 
because  the  limitation  was  to  them  succemve;  neither  could 
they  take  in  succession,  because  it  did  not  appear  who  shook! 
take  first     Hob.  313,  Windsmore  v.  Hobart 

'  With  respect  to  the  part  in  brackets,  see  ante,  p.  109,  in 
note. 

'  The  mode  of  preventing  dower,  introduced  in  this  precedent, 
appears  to  have  been  suggested  by  the  late  Mr.  Fearne,  (vide 
Cout.  Remainders,  347,  note,  9th  ed.),  in  consequence  of  the 
principle  established  in  Duncombe  v*  Duncombe,  3  Lev.  437. 

For  the  difierent  methods  of  barring  a  woman  of  her  dower, 
see  Mr.  Butler*s  notes,  Co.  Litt  216,  a.    379,  b. 
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And  the  said  Heniy  Howard  doth  hereby  declare,  cof«aant* 
that  no  widow  whom  he  may  happen  to  leave  T£^^ 
shall  be  entitled  to  dower  out  of  the  messuages  l^^th^"^' 
or  tenements,  lands  and  hereditaments  herein-  foT  the  title. 
before  described,  and  hereby  granted  and  released, 
or  any  part  thereof.    And  the  said  Geoi^e  Gross, 
for  himself,  his  heirs,  executors,  and  adminis- 
trators, doth  hereby  covenant,  promise,  and  agree 
to  and  with  the  said  Henry  Howard,  his  ap- 
pointees, heirs,  and  assigns,  in  manner  following ; 
(that  is  to  say,)  That  the  said  Maiy  Gross  (she 
hereby  consenting),  shall  and  will  forthwith,  or 
as  soon  as  conveniently  may  be  after  the  execu- 
tion of  these  presents  at  the  costs  and  charges  of 
him  the  said  George  Gross,  his  heirs,  executors, 
or  administrators,  duly  acknowledge  this  deed 
pursuant  to  the  act  of  parliament  for  the  aboli- 
tion of  fines  and  recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  assurance,  and 
do  all  requisite  acts  for  giving  effect  to  such 
acknowledgment,  and  for  causing  a  proper  certifi- 
cate thereof  to  be  filed  of  record  in  the  Court  of 
Ck>nmion  Pleas  at  Westminster:    And  further, 
That  (for  and  notwithstanding  any  act,  deed, 
matter,  or  thing  whatsoever,  made,  done,  exe- 
cuted, committed,  occasioned,  or  sufficed  by  him 
the  said  George  Gross,  or  any  of  his  ancestors,  to 
the  contrary)  he  the  said  George  Gross  is,  at  the 
time  of  the  sealing  and  delivery  of  these  presents^ 
lawfully,  rightfully,  and  absolutely  seised  of,  or 
well  and  sufiBciently  entitled  to,  the  messuages  or 
tenements,  lands,   hereditaments,  and  premises 
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hereby  granted  and  released,  or  intended  so  to  be> 
with  the  appurtenances,  for  a  perfect,  lawful,  and 
indefeasible  estate  of  inheritance  in  fee-simple  in 
possession:   And  that  (for  and  notwithstanding 
any  such  act,  matter,  or  thing  as  aforesaid)  the 
said  George  Gross,  and  the  said  Mary  his  wife,  or 
one  of  them,  have  or  hath  in  themselves,  himself 
or  herself,  good  right,  full  power,  and  lawful  and 
absolute  authority  to  grant,  bargain,  sell,  alien, 
release,  convey,  and  assure   the  messuages  or 
tenements,  lands,  hereditaments,  and  premises 
hereby  granted  and  released,  or  intended  so  to 
be,  and  every  part  thereof   with  the  appurte- 
nances»  unto  the  said  Henry  Howard  and  his 
heirs,  in  manner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  these  presents :  And 
also  that  it  shall  be  lawful  for  the  said  Henry 
Howard,  his  appointees,  heirs,  and  assigns,  from 
time  to  time,  and  at  all  times  hereafter,  peace- 
ably and  quietly  to  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  the  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises  hereby  granted 
and  released,  or  intended  so  to  be,  and  every  part 
thereof,  with  the  appurtenances,  and  to  receire 
and  take  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  from  Midsummer-day 
now  last  past,  without  any  let,   suit,   trouble, 
denial,  eviction,  ejection,  interruption,  or  distuil)- 
ance  of,  from,  or  by  the  said  George  Gross  or  bis 
heirs,  or  any  other  person  or  persons  lawfully  or 
equitably  claiming  or  to  daun  by,  from,  through, 
under,  or  in  trust  for  him  or  them,  or  any  of 
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them,  or  by,  from,  through,  or  under  any  of  his 
ancestors;  and  that  free  and  clear,  and  freely 
and  clearly  acquitted,  exonerated,  and  discharged, 
or  otherwise  by  him  the  said  George  Gross,  his 
heirs,  executors,  or  administrators,  well  and 
suflBciently  saved,  defended,  kept  harmless,  and 
indemnified,  of,  from,  and  against  all  and  all 
manner  of  estates,  titles,  troubles,  charges,  and 
incumbrances  whatsoever,  at  any  time  or  times 
heretofore,  or  to  be  at  any  time  or  times  here- 
after, had,  made,  done,  committed,  executed, 
occasioned,  or  sufibred  by  him  the  said  George 
Gross,  or  any  of  his  ancestors,  or  by  any  other 
person  or  persons  lawfully  or  equitably  claiming 
or  to  claim  by,  ftt)m,  through,  under,  or  in  trust 
for  him,  them,  or  any  of  them  * ;  And  moreover, 
that  he  the  said  George  Gross  and  his  heirs,  and 

'  The  grantor  covenants,  Ist.  That,  notwithstanding  any  act 
done  by  him  or  his  ancestors,  he  is  seised  in  fee.  2dly.  That, 
notwithstanding  any  such  act,  he  has  a  good  right  to  grant,  &c. 
ddly.  That  the  grantee  may  peaceably  enjoy  the  premises  with- 
out any  interruption,  &c.,  by  the  grantor,  or  by  any  other 
person  or  persons  claiming  by  or  under  him  or  his  ancestors. 
4tbly.  That  the  premises  are  free  from  all  incumbrances,  &c., 
occasioned  by  him  or  his  ancestors,  or  any  claiming  under  them. 
[And  5thly.  That  he  and  all  persons  claiming  under  him  or  his 
ancestors  will  execute  further  assurances.]  The  two  first  cove- 
nants may  be  considered  synonymous  (Browning  v,  Wright, 
2  Bos.  &  Puller,  13);  but  the  third  and  fourth  are  distinct; 
fluid  therefore  qualifying  words  in  the  beginning  of  the  first 
covenant,  will  not  extend  to  the  third.  See  Howell  v.  Richards, 
1 1  East  633. 

In  the  case  of  Nervin  v.  Muns,  3  Lev.  46,  a  grantor  cove- 
nanted, 1st.  That,  notwithstanding  any  act  done  by  him  to  the 
contrary,  he  was  seised  in  fee-simple,  &c.    2dly.  That  he  had  a 

VOL.  11.  M 
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every  other  person  having,  or  lawfully  or  equit- 
ably claiming,  or  who  shall  or  may  have,  or  la\r- 
fully  or  equitably  claun  any  estate,  right,  title, 
trust,  or  interest  in,  to,  or  out  of  the  messuages 

good  power  and  lawful  authority  to  sell.    ddly.  That  the  hnds 
were  free  from  any  incumbrances  made  by  him,  his  father,  or 
his  grandfather.     4thly.  That  the  grantee  should  enjoy  against 
all  persons  claiming  under  him,  his  fatiier,  or  his  grandfather. 
The  question  was,  whether  the  words  in  the  first  covenant,  not- 
withstanding any  act  dene  by  kim,  extended  to  the  second 
covenant  ?     For  if  they  did,  then  there  was  no  breach  of  cove- 
nant    It  was  admitted  by  the  whole  court,  that  all  these  cove- 
nants were  several  and  distinct ;  and  three  of  the  judges  held, 
against  the  opinion  of  North,  C.  J.,  that,  though  these  coveoaDti 
were  distinct,  yet  the  two  first  were  synonymous,  and  of  the 
same  nature ;  for  if  a  man  were  seised  in  fee,  he  certainly  had 
good  right  and  full  power  to  sell :  and  it  could  not  be  intended, 
that  when  the  grantor  covenanted  against  his  own  acts,  he  should 
immediately  after,  by  a  covenant  of  the  same  nature,  covenant 
against  the  acts  of  the  whole  world.     [See  Stannard  v.  Forbes, 
6  Adol.  &  £1.  572.] 

It  is  however  clear,  that  where  covenants  are  several,  and  at 
the  same  time  are  of  difierent  natures,  and  concern  differait  things, 
restrictive  words  in  one  covenant  will  not  qualify  or  reatrain  the 
generality  of  the  other.  This  point  is  explained  io  the  case  of 
Gainsford  v.  Grifiith,  1  Saund.  58.  2  Keb.  201, 2  Id.  1  Sid.  328. 
A  lessor  covenanted,  that  the  lease  in  question  was  a  good, 
certain,  and  indefeasible  lease  in  the  law,  and  should  so  remaia 
for  the  residue  of  the  term ;  and  that  the  lessee  should  qoietlj 
and  peaceably  enjoy  and  hold  the  premises  daring  the  term,  with- 
out the  lawful  let,  suit,  trouble,  or  interruption  of  the  lessor,  his 
executors  or  administrators;  and  that  the  lessee  should  be  sav^d 
harmless,  and  indemnified  from  all  incumbrances,  made,  com- 
mitted, sufiered,  or  done  by  the  leesar :  the  question  was,  whe- 
ther the  restrictive  words  at  the  end  of  the  last  covenant  qualified 
and  explained  the  first  ?  and  it  was  holden,  that  they  were  distinct 
sentences,  and  of  different  natures ;  and  therefore  the  words  at 
the  end  of  the  last  sentence,  which  qualified  the  oovenaot  against 
incumbrances  to  such  incumbrances  as  were  committed  by  the 
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or  tenements,  lands,  hereditaments,  and  pre- 
mises hereby  granted  and  released,  or  intended 
so  to  be,  or  any  part  thereof,  by,  from,  through, 
imder,  or  in  trust  for  him  or  them,  or  by,  from, 

lessor,  could  not  extend  to  the  former  covenant,  that  the  lease 
was  a  good,  indefeasible  lease,  &c.  [As  to  what  amounts  to  a 
breach  of  covenant  for  quiet  enjoyment,  see  Woodhouse  v,  Jen- 
kins, 9  Bing.  431.  Blatchford  v.  the  Mayor  of  Plymouth, 
d  Bing.  N.  C.  691.] 

So,  where  a  man  covenanted,  that  he  was  seised  of  a  certain 
manor  in  fee,  notwithstanding  any  act  done  by  him  or  any  of 
his  ancestors;  and  that  no  reversion  or  remainder  was  in  the 
king,  or  any  other ;  and  that  the  said  manor  was  of  the  annual 
value  of  three  hundred  pounds  per  annum ;  it  was  holden,  that 
these  covenants  were  absolute  and  distinct,  and  that  the  restric* 
tive  words  in  the  first  covenant  could  not  qualify  the  last  sentence 
respecting  the  value.  Crayford  tf.  Crayford,  Cro.  Car.  106. 
The  same  point  was  determined  in  the  case  of  Hughes  r.  Bennet, 
Cro.  Car.  495. 

However,  when  several  sentences  make  but  one  entire  cove- 
nant, restrictive  words  in  one  sentence  may  be  extended  to,  and 
qualify,  the  other  sentences ;  provided  the  sense  will  admit  of  it. 
Thus,  where  a  termor  assigned  his  term,  and  covenanted,  that  he 
had  not  made  any  grant,  or  done  any  thing,  by  means  whereof 
the  grant  or  assignment  could  in  any  manner  be  impaired,  hin- 
dered, or  frustrated ;  hut  that  the  assignee  should  enjoy  without 
any  impediment  or  disturbance  by  him  or  any  other  person :  it 
was  adjudged,  that  this  was  but  one  sentence,  and  that  the  exprcfto 
restrictive  words  in  the  beginning  of  the  covenant  restrained  and 
qualified  the  generality  of  the  subsequent  words,  htf  any  other 
persotu  Dyer,  240,  a.  b.pl.43.  Gervis  o.  Pead,  Cro.  £1.  615. 
[Stannard  v.  Forbes,  6  ^dol.  &  El.  572.] 

In  the  case  of  Trenchard  o.  Hoskins  (Litt.  Rep.  62  to  69, 
203  to  211),  a  grantor  covenanted  that  he  was  seised  in  fee, 
and  that  he  had  a  good  and  lawful  authority  to  sell,  and  that 
there  was  no  reversion  or  remainder  in  the  crown,  notwithstand- 
ing any  act  done  by  him.  The  question  was,  whether  the  last 
restrictive  words  explained  the  preceding  covenants,  that  he  was 
seised  in  fee,  &c.  ?     It  was  determined  in  the  Common  Pleas, 

m2 
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through,  or  under  any  of  his  JEtncestors,  shall  and 
will  from  time  to  time,  and  at  all  times  hereafter, 
at  the  request,  costs,  and  charges  of  the  said 
Henry  Howard,  his  appointees,  heirs,  or  assigns, 
make,  do,  acknowledge,  and  execute,  or  cause  or 
procure  to  be  made,  done,  acknowledged,  and 
executed,  all  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  and  things,  conveyances, 
and  assurances  whatsoever,  for  the  better,  more 
perfectly,  or  satis&ctorily  granting,  releasing, 
conveying,  assuring,   and    confirming  the  mes- 

that  these  were  three  distinct  and  several  covenants,  and  there- 
fore the  restrictive  words  in  the  last  sentence  could  not  extend 
to  the  first.  But,  upon  a  writ  of  error  in  the  King's  Bench, 
this  judgment  was  reversed  (2  Keb.  201),  though  that  reversal 
was  never  entered.  1  Sid.  328.  The  opinion  of  the  Court  of 
King's  Bench,  that  the  three  sentences  in  the  above  case  made 
but  one  entire  covenant,  seems  to  be  over-ruled  by  the  subse- 
quent decbion  in  the  before-cited  case  of  Nervin  v.  Muna. 

It  should  seem,  that  an  express  covenant  may  qualify  and 
restrain  the  operation  of  a  preceding  implied  covenant.  Thus, 
any  express  covenant  on  the  part  of  a  grantor  will  qualify  the 
generality  of  the  implied  covenant,  or  warranty,  produced  by  the 
word  grants  when  that  word  is  used  to  pass  a  chattel  interest; 
for  it  seems,  with  respect  to  a  freehold,  or  inheritance,  that  that 
word  does  not  import  any  warranty  or  implied  covenant.  See 
But.  Co.  Litt.  384,  a.  n.  1.  1  Ves.  101.  Vaugh.  126.  4Co.80b. 
Noke's  case.  It  must  be  observed,  that,  in  grants  of  estates  of 
freehold,  the  word  give  creates  an  implied  warranty,  the  gene- 
rality of  which  cannot  be  controlled  by  any  express  ooTenant 
Co.  Litt.  384,  a.  Litt.  Rep.  64.  [But  see  6  Adol.  &  El.  587.] 
So,  if  a  man  make  a  lease  for  years  rendering  rent,  and  add 
express  warranty ;  the  express  warranty  does  not  take  away  the 
warranty  in  law ;  for  the  lessee  has  his  election  to  vouch  by  finve 
of  either  of  them.    4  Co.  81,  a.     Co.  Litt.  384,  a. 

[On  the  subject  of  covenants  for  title,  see  Sug.  Vend.  &  Pur. 
vol.  ii.  pp.  449,  et  seq.  514,  10th  ed.J 
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suages  or  tenements,  lands,  hereditaments^  and 
premises  hereby  granted  and  released,  or  in- 
tended so  to  be,  and  every  part  thereof,  with  the 
appurtenances,  unto  the  said  Henry  Howard,  his 
appointees,  heirs,  and  assigns,  or  otherwise,  as  he 
or  they  shall  direct  or  appoint ;  as  by  the  said 
Henry  Howard,  his  appointees,  heirs,  or  assigns, 
or  his  or  their,  or  any  of  their  counsel  in  the 
law,  shall  be  reasonably  advised,  or  devised,  and 
required ' ;  [so  that  no  such  further  assurance  or 
assurances  contain,  or  imply,  any  further  or  other 
warranty,  or  covenant,  than  against  the  person  or 
persons  who  shall  make  and  execute  the  same, 
and  his,  her,  or  their  heirs,  executors,  and  admi- 
nistrators, acts  and  deeds  only ;  and]  so  that  the 
person  or  persons  who  shall  be  required  to  make 
and  execute  any  such  further  assurance  or  assur- 
ances, be  not  compelled,  nor  compellable,  for  the 
making  or  doing  thereof,  to  go  or  travel  from  his, 
her,  or  their  dwelling  or  respective  dwellings,  or 
usual  place  or  places  of  abode  or  residence,  ^nb 
toj^as  the  several  title-deeds  and  writings  re- 
lating to  the  said  hereditaments  and  premises  do 
concern  the  title  not  only  of  the  hereditaments 
hereby  granted  and  released,  or  intended  so  to 
be,  but  also  of  divers  other  estates  and  heredita- 

'  [The  words  in  brackets  are  unnecessary,  since  it  has  been 
decided  that  a  coTenant  for  further  assurance  does  not  oblige  the 
covenantor  to  enter  into  any  covenants  or  warranty  of  tide  what- 
ever. Coles  V,  Kinder,  Cro.  Jac  571.  Staynroyde  v,  Locock, 
ib*  1 15.  Whether  under  a  covenant  for  further  assurance  the 
covenantor  can  be  required  to  enter  into  a  covenant  for  produc- 
tion of  the  title-deeds,  see  Fain  r.  Ayers,  2  Sim.  &  Stu.  533.] 
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ments  of,  or  belonging  to,  the  said  George  Gross, 
situate  and  being  in  the  said  county  of  Middlesex, 
and  in  other  counties  of  England ;  and  therefore 
it  hath  been  agreed,  that  the  same  several  deeds 
and  writings  shall  remain  in  the  custody  and 
possession  of  the  said  George  Gross,  his  heirs  and 
assigns,  upon  his  entering  into  such  covenant  for 
the  production  thereof  as  hereinafter  is  eon- 
coTeomnt  to  taiucd :  fSix(b  tj^euf ore  tjbfe  Intenture  f urt&er  SSftnessetjft, 
titie^Mdf.  That  in  pursuance  of  the  said  last-mentioned 
agreement,  and  for  the  consideration  hereinbefore 
expressed,  he  the  said  George  Gross,  for  himself 
his  heirs,  executors,  administrators,  and  assigns, 
dothhereby  further  covenant,promi8e,and  agree,  to 
and  with  the  said  Henry  Howard,  his  appointees, 
heirs,  and  assigns,  that  he  the  said  George  Gross, 
his  heirs,  executors,  administrators,  or  assigns, 
shall  and  will,  from  time  to  time,  and  at  all  or 
any  time  or  times  hereafter  (unless  prevented  by 
fire  or  any  other  inevitable  accident),  upon  every 
reasonable  request,  and  at  the  proper  costs  and 
charges  of  the  said  Henry  Howard,  his  appointees, 
heirs,  or  assigns,  produce  and  show  forth,  or 
cause  to  be  produced  or  shown  forth,  to  the  said 
Henry  Howard,  his  appointees,  heirs,  or  assigns, 
or  to  such  person  or  persons  as  he  or  they  shall 
direct,  desire,  or  require,  or  at  any  trial,  hearing, 
or  examination  in  any  court  of  law  or  equity,  or 
other  judicature,  or  upon  the  execution  of  any 
commission  in  England,  as  occasion  shall  be  or 
require,  the  several  deeds,  evidences,  and  writings 
mentioned  in  the   schedule    thereof  hereunder 
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written  or  hereunto  annexed,  and  every  or  any 
of  them,  and  at  the  like  request,  costs,  and 
charges,  make  and  deliver,  or  cause  to  be  made 
and  delivered  unto  the  said  Henry  Howard,  his 
appointees,  heirs,  or  assigns,  attested  or  other 
copies  or  abstracts  of,  or  extracts  from,  all  and 
every,  or  any  of  the  same  deeds,  evidences,  and 
writings,  and  permit  such  copies,  abstracts,  or 
extracts  to  be  examined  and  compared  with  the 
originals,  by  any  person  or  persons  whom  he  or 
they  may  appoint  for  the  manifestation,  defence, 
and  support  of  the  estate,  right,  title,  interest, 
property,  or  possession  of  the  said  Henry  Howard, 
his  appointees,  heirs,  and  assigns,  of,  in,  or  to  all 
or  any  part  of  the  messuages  or  tenements,  lands, 
hereditaments,  and  premises  hereby  granted  and 
released,  or  expressed  and  intended  so  to  be,  with 
the  appurtenances.    In  witness,  &c. 

£  The  Schedule  to  which  the  above  written  Indenture  refers,'] 


MARRIAGE    SETTLEMENT    BY 
DEED    OF    RELEASE. 


This  Indenture,  made  the  first  day  of  April,  one 
thousand  eight  hundred  and  forty-three,  (in  pur- 
suance, so  far  as  the  same  is  intended  to  operate 
as  a  release,  of  an  act  of  parliament  passed  in  the 
fourth  year  of  the  reign  of  her  present  Majesty, 
intituled  ''  An  Act  for  rendering  a  Release  as 
efiectual  for  the  conveyance  of  Freehold  Estates 
as  a  Lease  and  Release  by  the  same  parties,")  Be- 
ParUet.  twccu  Adam  Ash,  of  &c.,  of  the  first  part ;  Ben- 
jamin Brown,  of  &c.,  and  Celia  Brown,  spinst^, 
one  of  the  daughters  of  the  said  Benjamin  Brown, 
of  the  second  part ;  Cornelius  Crosby,  of  &c  and 
Charles  Crompton,  of  &c.,  of  the  third  part ;  David 
Dun,  of  &c.,  and  Daniel  Drew,  of  &c.,  of  the 
fourth  part;  and  Edgar  Edwards,  of  &c^  and 
Edmund  Eames,  of  &c.,  of  the  fifth  part  \ 

^  [If  protectors  should  be  appointed  under  the  act  for  the 
abolition  of  fines  and  recoveries  (3  &  4  Will.  4,  c^  74,  s.  9S), 
they  would  be  parties  of  the  sixth  part] 
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iSBbtxtiiS  a  marriage  is  intended  to  be  shortly  Tho  intend- 

ed  manitg** 

had  and  solemnised  between  the  said  Adam  Ash 
and  Celia  Brown ;  and  the  said  Benjamin  Brown 
hath  agreed  to  pay  the  sum  of  £  unto  the 

said  Adam  Ash,  as  and  for  the  marriage  portion 
of  the  said  Celia  Brown  his  daughter : 

NofD  iftis  Inlrentute  SRitntssetfi,  That  in  considera-  The  con- 
tion  of  the  said  intended  marriage,  and  of  the  "'•"'•"• 
sum  of  £  ,  of  lawful  money  of  Great  Britain, 

to  the  said  Adam  Ash  in  hand  paid  by  the  said 
Benjamin  Brown,  at  or  before  the  sealing  and 
delivery  of  these  presents ;  the  receipt  and  pay- 
ment whereof  he  the  said  Adam  Ash  doth  hereby 
acknowledge,  and  of  and  from  the  same,  and 
every  part  thereof,  doth  release  and  acquit  the 
said  Benjamin  Brown,  his  heirs,  executors,  admi- 
mstrators,  and  assigns,  and  every  of  them,  for 
ever,  by  these  presents ;  and  for  making  such  pro- 
vision and  settlement  for  and  upon  the  said  Celia 
Brown,  and  the  issue  of  the  said  intended  mar- 
riage, as  hereinafter  mentioned ;  and  for  settling 
and  assuring  the  hereditaments  hereinafter 
granted  and  released,  or  intended  so  to  be,  with 
the  appurtenances,  to  the  uses,  upon  the  trusts, 
for  the  intents  and  purposes,  and  under  and  sub- 
ject to  the  powers,  provisoes,  declarations,  limit- 
ations, and  agreements,  hereinafter  limited,  ex- 
pressed, and  declared  of  and  concerning  the  same; 
and  for  and  in  consideration  of  the  sum  of  five 
shillings  of  like  lawful  money  to  the  said  Adam 
Ash  in  hand  paid  by  the  said  Cornelius  Crosby 
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and  Charles  Crompton,  at  or  before  the  sealing 
and  delivery  of  these  presents  (the  receipt  wh^eof 
is  hereby  acknowledged),  he  the  said  Adam  Ash 
Hath  granted,  bargained,  sold,  released,  and  con- 
firmed, and  by  these  presents  Doth  grant,  bar- 
gain, sell,  release,  and  confirm  unto  the  said 
Cornelius  Crosby  and  Charles  Crompton,  and 
their  heirs,  all,  &c.;  and  all  houses,  outhouses, 
&c.,  and  the  reversion  and  reversions,  remainder 
and  remainders,  and  yearly  and  other  rents, 
issues,  and  profits  of  all  and  singular  the  pre- 
mises; and  all  the  estate,  right,  title,  interest, 
trust,  property,  claim,  and  demand  whatsoever  of 
him  the  said  Adam  Ash,  ol^  in,  to,  or  out  of  the 
said  messuages,  lands,  tenements,  hereditaments^ 
and  premises,  and  every  of  them,  and  every  part 
and  parcel  of  them,  and  every  of  them : 

uabendam.  To  Havo  aud  to  Hold  the  messuages  or  tene- 
ments, lands,  hereditaments,  and  other  the  pre- 
mises hereby  granted  and  released,  or  intended 
so  to  be,  with  their  and  every  of  their  rights^ 
members,  and  appurtenances,  unto  the  said  Ox- 
nelius  Crosby  and  Charles  Crompton,  and  thar 
heirs  for  ever ;  nevertheless  to  the  uses^  upon  the 
trusts,  for  the  intents  and  purposes,  and  under 
and  subject  to  the  powers,  provisoes,  limitatitms, 
declarations,  and  agreements  hereinafter  limited, 
expressed,  and  declared  of  and  concerning  the 
same ;  that  is  to  say. 

To  the  use       To  the  usc  of  the  said  Adam  Ash,  his  heirs,  and 

of  the  ia- 
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assiras,  until  the  said  intended  marriage  shall  be  tended  bus- 

bend  in  fee, 

had  and  solemnised ;  and  from  and  immediately  untu  mar. 

riege  j  uid 

after  the  solemnisation  thereof,  afterwanu 


To  the  use  of  the  said  David  Dun  and  Daniel  to  the  um 

of  trueteet 

Drew,  their  executors,  administrators,  and  assigns,  for  ninety, 
for  and  durmg,  and  unto  the  full  end  and  term  of  Remiuder 
ninety-nine  years  thence  next  ensuing,  and  fully 
to  be  complete  and  ended ;  upon  the  trusts,  and 
subject  to  the  provisoes  and  agreements  herein- 
after expressed  and  declared  of  and  concerning 
the  same ;  and  from  and  after  the  end,  expiration, 
or  other  sooner  determination  of  the  said  term  of 
ninety-nine  years,  and  in  the  mean  time  subject 
thereto,  and  to  the  trust  thereof, 


To  the  use  of  the  said  Adam  Ash  and  his  as-  to  the  um 
signs,  for  and  during  the  term  of  his  natural  tended  hut- 
Ufe,  without  impeachment  of  or  for  any  manner  mVS. 
of  waste ;  and  from  and  after  the  determination  °^°  ^ 
of  that  estate  by  forfeiture  or  otherwise, 


To  the  use  of  the  said  Cornelius  Crosby  and  to  the  me 

of  tmstees 

Charles  Crompton  and  their  heirs,  during  the  life  to  p^ire 
of  the  said  Adam  Ash,  In  Trust  to  support  the  rom3en ; 
contingent  uses  and  estates  hereinafter  limited 
from  being  defeated  or  destroyed,  and  for  that 
purpose  to  make  entries  or  bring  actions,  as  the 
case  may  require ;  yet,  nevertheless  to  permit  and 
suffer  the  said  Adam  Ash  and  his  assigns  to  receive 
and  take  the  rents,  issues,  and  profits  thereof,  and 
of  every  part  thereof,  to  and  from  his  and  their 
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own  use  and  benefit ;  and  from  and  inunediately 
after  the  decease  of  the  said  Adam  Ash, 

To  the  UM  To  the  use,  intent,  and  purpose,  that  the  said 
ibatThe^i^  Celia  Brown  (in  case  she  shall  survive  the  sdd 
may  revive  Adam  Ash),  aud  her  assigns,  shall  and  may,  from 
chli^for  and  after  the  decease  of  the  said  Adam  Ash, 
Mdte w"  yearly  have,  receive,  take,  and  enjoy,  for  and 
of  dower ;  fluring  thc  tcrm  of  her  natural  life,  one  annual 
sum  or  yearly  rent-charge  of  £  of  lawful 

money  of  Great  Britain,  to  be  yearly  issuing, 
going,  and  payable  out  of,  and  charged  and 
chargeable  upon,  all  and  singular  the  messuages, 
lands,  tenements,  hereditaments,  and  premises 
hereinbefore  granted  and  released,  or  intended 
so  to  be;  such  yearly  rent-charge  or  sum  of 
£  to  be  in  full  for  the  jointure  of  the  said 

Celia  Brown,  and  in  lieu,  bar,  and  satisfaction  of 
and  for  her  whole  dower  or  thirds  at  common 
law,  or  by  or  on  account  of  custom,  free-bench  or 
widow's  part,  which  she  can  or  may,  or  otherwise 
might  have,  or  claim,  of,  in,  or  out  of  all  and 
every,  or  any  of  the  freehold,  copyhold,  or  cus- 
tomary manors,  messuages,  lands,  tenements,  and 
hereditaments  whereof  or  whereunto  the  said 
Adam  Ash  now  is,  or  at  any  time  or  times  during 
the  said  intended  coverture,  shall  be  seised  or 
entitled,  for  any  estate  of  freehold  or  copyhold 
of  inheritance,  or  to  which  dower  or  free-bench 
is  incident;  and  to  be  paid  to  the  said  Celia 
Brown  or  her  assigns,  at  or  in  the  common 
dining-hall  of  Lincoln's  Inn,  in  the  county  of 
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Middlesex,  on  the  four  most  usual  feasts,  or  days 
of  payment  of  rent  in  the  year  (that  is  to  say), 
on  the  twenty.fifth  day  of  March,  the  twenty- 
fourth  day  of  June,  the  twenty-ninth  day  of 
September,  and  the  twenty-fifth  day  of  December, 
in  every  year,  by  equal  and  even  portions ;  free 
from  taxes,  and  without  any  other  deduction 
whatsoever  [except  on  account  of  the  present  or 
any  future  tax  upon  property  or  income] ;  the 
first  quarterly  payment  to  begin  and  be  made  on 
such  of  the  said  days  as  shall  first  happen  after 
the  decease  of  the  said  Adam  Ash. 

And  to  and  for  this  further  use,  intent,  and  Power  of 
purpose,  that  in  case  the  said  annual  sum  or   "™""*' 
yearly  rent-charge  of  £  ,  or  any  part  thereof, 

shaU  at  any  time  or  times  be  in  arrear  or  unpaid, 
by  the  space  of  fourteen  days  next  over  or  after 
any  of  the  said  days,  whereon  the  same  ought  to 
be  paid  as  aforesaid,  then  and  so  often,  it  shall 
and  may  be  lawful  to  and  for  the  said  Celia 
Brown  and  her  assigns,  during  her  natural  life, 
into  and  upon  the  said  messuages,  lands,  tene- 
ments, hereditaments,  and  premises  so  charged 
with  the  said  annual  sum,  or  yearly  rent-charge, 
of  £  as  aforesaid,  and  into  and  upon  every 

or  any  part  or  parcel  thereof,  to  enter  and  dis- 
train; and  the  distress  and  distresses  then  and 
there  found  to  take,  lead,  drive,  carry  away,  and 
impound,  and  in  pound  to  detain  and  keep,  until 
the  said  annual  sum  or  yearly  rent-charge,  and 
all  arrears  thereof,  together  with  all  costs,  charges, 
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and  expenses,  occasioned  and  incurred  by  taking 
and  keeping  such  distress  and  distresses,  shall  be 
fully  paid  and  satisfied ;  and  in  de&ult  of  pay- 
ment thereof,  or  of  any  part  thereof  respectivdy, 
in  due  time  after  such  distress  or  distresses  shall 
be  taken,  to  appraise,  sell,  and  dispose  ot  or 
cause  to  be  appraised,  sold,  and  disposed  of, 
such  distress  or  distresses,  or  otherwise  to  act 
therein  according  to  the  due  course  of  law,  and 
in  like  manner  as  in  cases  of  distress  taken  for 
non-payment  of  rent  reserved  upon  common 
leases;  to  the  intent,  that  she  the  said  Celia 
Brown,  or  her  assigns,  shall  and  may  be  fuQy 
paid  and  satisfied  the  said  annual  sum  or  yearly 
rent-charge  of  £  and  all  arrears  thereof 

and  all  costs,  charges,  and  expenses  attending  tiie 
non-payment  and  recovery  of  the  same. 

and  power  Aud  to  aud  for  this  future  use,  intent^  and  pur- 
pose, that  in  case  the  said  annual  sum  or  yearly 
rent-charge  of  £  ,  or  any  part  thereof  shall 

at  any  time  or  times  be  in  arrear  or  unpaid  by  the 
space  of  twenty-eight  days  next  after  any  of  the 
said  days  hereinbefore  mentioned  and  appointed 
for  payment  thereof  then  and  so  often  as  the 
same  shall  happen  (although  no  formal  or  legal 
demand  thereof  shall  be  made),  it  shall  and  may 
be  lawftil  to  and  for  the  said  Celia  Brown  and  her 
assigns,  into  and  upon  all  and  singular  the  said 
hereditaments  and  premises,  or  into  and  upon 
any  part  thereof,  in  the  name  of  the  whole,  to 
enter,  and  the  same  to  have,  hold,  occupy,  possess 
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and  enjoy,  and  the  rents,  issues,  and  profits  there- 
of, and  of  every  part  thereof,  to  have,  receive, 
and  take  to  and  for  her  and  their  own  use  and 
benefit,  until  she  and  they  shall  thereby  and 
therewith,  or  by  any  other  ways,  be  fully  paid 
and  satisfied  the  said  annual  sum  or  rent*charge 
of  £  ,  and  all  arrears  thereof,  and  all  such 

arrears  of  the  same  as  shall  grow  due  or  incur 
during  the  time  that  she  or  they  shall  by  virtue 
of  such  entry  or  entries  be  in  possession  of  the 
premises^  or  any  part  thereof;  together  with  all 
costs,  charges,  and  expenses  whatsoever  attend- 
ing, or  occasioned  by,  the  non-payment  or  reco- 
very of  the  same,  or  any  part  thereof,  or  in  rela- 
tion  thereto ;  such  possession,  when  taken,  to  be 
without  impeachment  of  waste. 

And  as,  to,  for,  and  concerning  all  and  singular  RemaiDder 
the  messuages,  hmds,  tenements,  hereditaments,  [hfiJe'^l*' 
and  premises  hereby  granted  and  released,  or  tK:? 
intended  so  to  be,  with  the  appurtenances,  fi"om  Si*^.'**^ 
and  after  the  decease  of  the  said  Adam  Ash,  sub-  ^^  ^**"* 
ject  to,  and  charged  with,  the  said  yearly  rent- 
charge  or  sum  of  £  ,  and  to  the  remedies 
hereby  provided  for  the  recovery  thereof.  To  the 
use  of  the  said  Edgar  Edwards  and  Edmimd 
Eames,  their  executors,  administrators,  and  as- 
signs, for  and  during,  and  unto  the  full  end  and 
term  of  five  hundred  years  thence  next  ensuing, 
and  fiilly  to  be  complete  and  ended,  without  im- 
peachment of  or  for  any  manner  of  waste ;  upon 
the  several  trusts,  to  and  for  the  several  intents 
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and  purposes,  and  under  and  subject  to  the  seyeral 
provisoes  and  agreements  hereinafter  expressed 
and  declared  of  and  concerning  the  same  term ; 
and  from  and  after  the  end,  expiration,  or  other 
sooner  determination  of  the  said  term  of  five 
hundred  years,  and  in  the  meantime  subject 
thereto,  and  to  the  trusts  thereof  and  charged 
and  chargeable  as  aforesaid. 

To  the  Qw        To  the  use  of  the  first  son  of  the  body  of  the 

Mn inuu     said  Adam  Ash  on  the  body  of  the  said  Celia 

^ndor  "    Brown,  his  intended  wife,  to  be  begotten,  and  of 

the  heirs  male  of  the  body  of  such  first  son  law- 

fiilly  issuing ;  and  for  de&ult  of  such  issue, 

To  the  ute        To  tho  usc  of  the  second,  third,  fourth,  fifth, 

eond  loT     and  all  and  every  other  the  son  and  sons  of  the 

\u  tdi  m°i!e;  body  of  tho  said  Adam  Ash  on  the  body  of  the 

'^"•^"-^    said  Celia  Brown  to  be  begotten,  severaUy,  succes. 

sively,  and  in  remainder,  one  after  another,  as 

they  and  every  of  them  shall  be  in  seniority  of 

age  and  priority  of  birth,  and  of  the  several  and 

respective  heirs  male  of  the  body  and  bodies  of 

all  and  every  such  son  and  sons  lawfully  issuing; 

the  elder  of  such  sons,  and  the  heirs  male  of  his 

body  issuing,  being  always  to  be  preferred  and  to 

take  before  the  younger  of  such  sons,  and  the 

heirs  male  of  his  and  their  body  and  respective 

bodies  issuing ;  and  for  default  of  such  issue. 

To  the  QM        To  the  use  of  all  and  every  the  daughter  and 
daoghtenat  daughtcrs  of  thc  said  Adam  Ash  on  the  body  of 
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the  said  Celia  Brown,  his  intended  wife,  to  be  be-  tenanu  in 

comiDOD,  in 

gotten,  equally  to  be  divided  between  or  amongst  tui  geneni ; 
them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  of  the  several 
and  respective  heirs  of  the  body  and  bodies  of  all 
and  every  such  daughter  and  daughters  lawfully 
issuing ;  and  in  case  there  shall  be  a  failure  of  with  cross 

remainders 

issue  of  any  one  or  more  of  such  daughters,  then  between 
as  well  as  to  the  original  share  or  shares  of,  as  remainder 
the  share  or  shares  surviving  or  accruing  to,  such 
last-mentioned  daughter  or  daughters  or  her  or 
their  issue,  to  the  use  of  all  and  every  other  the 
daughter  and  daughters  of  the  said  Adam  Ash  on 
the  body  of  the  said  Celia  Brown  to  be  begotten, 
equally  to  be  divided  between  or  among  them,  if 
more  than  one,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  of  the 
several  and  respective  heirs  of  their  bodies  issu- 
ing ;  and  in  case  all  such  daughters  but  one  shall 
happen  to  die  without  issue,  or  if  there  shall  be 
but  one  such  daughter,  then  to  the  use  of  such 
one  daughter,  and  of  the  heirs  of  her  body  law- 
fiilly  issuing ;  and  for  de&ult  of  such  issue. 


To  the  use  of  the  said  Adam  Ash,  his  heirs  and  t<>  the  u* 

of  the  in- 

assigns  for  ever.  tended  bus- 

band  in  fee. 

And  as,  to,  for,  and  concerning  the  said  term  of  Trusts  de- 
ninety-nine  years  hereinbefore  limited  in  use  to  Jie'ter^^f 
the  said  David  Dun  and  Daniel  Drew,  theur  exe-  ;;i"!)y  "»»• 
cutors,  administrators,  and  assigns  as  aforesaid,  it 
is  hereby  agreed  and  declared,  that  the  same  is  so 

VOL.  II.  N 
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limited  to  them  upon  the  tnists,  for  the  mt^ts 
and  purposes,  and  under  and  subject  to  the  agree- 
ments and  provisoes  heremafter  expressed  and 
declared  of  and  concerning  the  same ;  (that  is  to 
say,) 


for  the  wife; 


In  truit  for  Upou  trust^  that  they  the  said  David  Dun  and 
^"moncy  Dauiel  Drew,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  sadi 
survivor,  shall  and  do,  during  the  joint  lives  of 
the  said  Adam  Ash  and  Gelia  Brown,  his  intended 
wife,  by,  with,  and  out  of  the  annual  rents,  issues, 
and  profits  of  the  hereditaments  and  premises 
comprised  in  the  said  term  of  ninety-years,  or  by 
mortgage,  sale,  or  other  disposition  of  the  said 
hereditaments  and  premises,  or  any  of  them,  or 
any  part  or  parts  thereof  for  all  or  any  part  of 
the  said  term  of  ninety-nine  years  therein,  or  by 
bringmg  actions  against  any  of  the  tenants  or 
occupiers  of  the  premises  for  the  rent  th^i  in 
arrear,  or  by  all  or  any  of  the  said  ways  or  means, 
or  by  any  other  ways  or  means,  levy  and  raise  tlie 
annual  sum  of  £  of  lawful  money  of  Great 

Britain,  free  and  dear  of  and  from  all  taxes  and 
deductions  whatsoever ;  (except  on  acooimt  of  the 
tax  on  property  or  income)  and  do  and  shall  pay, 
apply,  and  dispose  of  the  same  by  quarterly  pay- 
ments, on  the  days  of  payment  hereinbefore  men- 
tioned, by  even  and  equal  portions,  into  the  proper 
hands  of  the  said  Celia  Brown,  or  unto  sudi  p^ • 
son  or  persons,  and  for  such  intents  and  purposes 
only  as  she  by  any  writing  or  writings  under  her 
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hand,  from  time  to  time,  notwithstanding  her 
coverture  (but  not  by  way  of  anticipation),  shall 
direct  or  appoint;  to  the  intent  that  the  same 
annual  sum  may  be  for  the  sole  and  separate  use 
and  benefit  of  the  said  Celia  Brown,  and  not  sub- 
ject to  the  debts,  contracts,  engagements,  or  con- 
trol of  the  said  Adam  Ash,  her  intended  husband, 
nor  in  anywise  alienable,  and  so  that  the  receipt 
or  receipts  in  writing  of  the  said  Celia  Brown,  or 
of  such  person  or  persons  as  she  shall  from  time 
to  time  direct  or  appoint  to  receive  all  or  any  part 
of  the  said  annual  sum  of  £  which  shall 

have  actually  accrued  due,  and  no  other  receipt 
or  receipts  shall  from  time  to  time,  notwithstand- 
ing the  said  intended  coverture,  be  good  and  effec- 
tual receipts  and  discharges  for  such  sums  of 
money,  as  in  such  receipts  and  discharges  shall  be 
respectively  expressed  to  be  received;  the  first 
quarterly  payment  of  the  said  annual  sum  of 
£  to  be  made  on  such  of  the  said  days  of 

payment,  as  shall  first  happen  after  the  solemni- 
zation of  the  said  intended  marriage : 

And  upon  farther  trust,  that  they  the  said  Andiabject 
David  Dun  and  Daniel  Drew,  their  executors,  tr^"for"the 
administrators,  and  assigns,  shall  and  do  permit  h!^^1! 
and  suffer  the  said  Adam  Ash  and  his  assigns,  to 
receive  and  take  the  residue  and  overplus  of  the 
said  rents,  issues,  and  profits  of  the  premises, 
after  full  payment  and  satisfaction  of  the  said 
annual  sum  of  £  and  all  costs  and  expenses 

attending  the  execution  of  the  aforesaid  trusts, 

n2 
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or  in  relation  thereto,  to  and  for  his  and  their 
own  use  and  benefit. 


Provitton, 
that  DO 
more  than 
two  yean' 
arrear  of 
pin-money 
•hall  be  re- 
coyeimblo. 


Provided  always,  and  it  is  hereby  declared  to 
be  the  true  intent  and  meaning  of  the  said  par- 
ties  hereto,  that  if  at  the  time  of  the  decease  of 
either  of  them  the  said  Adam  Ash  and  Celia 
Brown,  or  at  any  time  during  their  joint  lives, 
there  shall,  through  the  wilful  neglect  or  de&ult 
of  her  the  said  Celia  Brown,  or  her  trustees  or 
trustee,  be  more  in  arrear  of  the  said  annual  sum 
of  £  than  two  years'  payment  thereof,  then, 

and  in  every  such  case,  no  farther  or  other  sum 
shall  be  raised  to  answer  such  arrears,  than  what 
shall  amount  in  the  whole  to  two  years'  payment 
of  the  said  annual  sum ;  and  the  residue  of  the 
said  arrears  shall  sink  into  the  inheritance  of  the 
same  premises ;  and  the  said  trustees,  to  whom 
the  same  premises  are  so  limited,  their  executors, 
administrators,  and  assigns,  shall  thenceforth  be 
fireed,  exempted,  and  discharged  from  the  levy- 
ing, raising,  and  payment  of  such  residue  of  the 
said  arrears. 


Cetier  of 
this  term. 


Provided  also  nevertheless,  that  inmiediately 
after  the  decease  of  either  of  them  the  said  Adam 
Ash  and  Celia  Brown  first  d3dng,  and  after  pay- 
ment of  all  arrears  (if  any)  of  the  said  annual 
sum  of  £  (or  of  so  much  of  such  arrears 

as  according  to  the  proviso  and  declaration  next 
hereinbefore  expressed  ought  to  be  paid,  in  case 
of  there  being  more  in  arrear  than  two  years* 


Belease  and  Settlement,  181 

payment  thereof),  and  when  the  said  David  Dun 
and  Daniel  Drew,  and  each  of  them,  and  their 
respective  executors,  administrators,  and  assigns, 
shall  be  fully  reimbursed  and  satisfied  all  costs, 
charges,  and  expenses  (if  any)  occasioned  by,  or 
relating  to,  the  trusts  of  the  said  term  of  ninety- 
nine  years  (which  they  are  hereby  respectively 
empowered  to  raise  by  all  or  any  of  the  ways  or 
means  aforesaid,  and  to  retain  accordingly) ;  then 
and  immediately  thenceforth,  the  said  term  of 
ninety-nine  years  of  and  in  the  said  messuages, 
lands,  tenements,  hereditaments,  and  premises 
therein  comprised,  or  so  much  thereof  as  shall 
remain  undisposed  of  for  the  purposes  aforesaid, 
shall  cease,  determine,  and  be  utterly  void  to  all 
intents  and  purposes  whatsoever. 

And  as  to,  for,  and  concerning  the  said  term  xrutti  de- 
of  five  hundred   years  hereinbefore   limited  in  term  of  500 
use  to  the   said   Edgar  Edwards  and  Edmund  ^~^ 
Eames,  their  executors,  administrators,  and  as- 
signs as  aforesaid,  it  is  hereby  agreed  and  de- 
clared, that  the  same  is  so  limited  to  them  upon 
the  trusts,    for  the    intents   and  purposes,    and 
under  and  subject  to  the  provisoes,  declarations, 
and  agreements  hereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same ;  (that 
is  to  say,) 

Upon  trust,  in  case  the  said  yearly  rent-charge  in  tratt,  in 
or  sum  of  £  ,  or  any  part  thereof,  shall  be  'X^X 

behind  and  unpaid  by  the  space  of  forty  days  I^t^SL^* 


182  Release  and  Settlement. 

limited  to  next  over,  or  after,  any  or  either  of  the  said  days 
* ""  ^'  of  payment,  whereon  the  same  is  appointed  to  he 
paid  as  aforesaid  (although  no  formal  or  legal 
demand  thereof  shall  he  made) ;  then,  and  so 
often,  that  they  the  said  Edgar  Edwards  and 
Edmund  Eames,  or  the  survivor  of  them,  his  exe- 
cutors or  administrators,  shall  and  do  from  time 
to  time,  by  and  out  of  the  annual  rents,  issues, 
and  profits  of  the  messuages,  lands,  tenements, 
hereditaments,  and  premises  comprised  in  the 
same  term  of  five  hundred  years,  or  by  demising, 
leasing,  selling,  or  mortgaging  the  same  premises 
or  any  of  them,  or  any  part  thereof,  for  all,  or 
any  part  of,  the  some  term,  or  by  bringing  actions 
against  the  tenants  or  occupiers  of  the  same  pre- 
mises, or  any  of  them,  for  the  rents  then  in  arrear, 
or  by  such  other  ways  and  means,  as  to  them  or 
him  shall  seem  meet,  raise  and  levy  such  sum  or 
smns  of  money  as  shall  be  sufficient  from  time  to 
time  to  pay  and  satisfy  the  said  yearly  rent-charge, 
or  sum  of  £  ,  or  so  much  thereof  as  shall 

from  time  to  tune  happen  to  be  in  arrear  and 
unpaid;  together  with  all  loss,  costs,  charges, 
damages,  and  expenses  which  the  said  Gelia 
Brown,  or  her  assigns,  or  the  said  Edgar  Edwards 
and  Edmund  Eames,  or  the  survivor  of  them,  his 
executors  or  administrators,  or  any  of  them  shall 
sustain,  expend,  or  be  put  unto,  for  or  by  reason 
of  the  non-payment  of  the  same  yearly  rent- 
charge,  or  sum  of  £  ,  or  any  part  thereof, 
at  the  days  and  times,  and  in  manner  hereinbe- 
fore appointed  for  the  payment  thereof ;  and  shall 
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and  do  pay,  apply,  and    dispose  of  the   same 
monies  accordingly : 

And  upon  further  trust,  in  case  there  shall  be  And  in  tmit 
one  or  more  child  or  children  of  the  said  intended  puL^^* 
marriage  (other  than,  or  not  being  an  eldest  or  I^JTsfor 
only  son  for  the  time  being  entitled,  under  the  l^^j, ; 
limitations  hereinbefore  contained,  to  the  said 
messuages,  lands,  tenements,  and  hereditaments, 
either  in  possession  or  in  remainder  immediately 
expectant  upon  the  decease  of  the  said  A.  Ash), 
that  they  the  said  Edgar  Edwards  and  Edmund 
Eames,  or  the  survivor  of  them,  his  executors  or 
administrators,  shall  and  do,  after  the  decease  of 
the  said  Adam  Ash,  or  in  the  lifetime  of  the  said 
Adam  Ash  with  his  consent,  to  be  signified  by  some 
writing  under  his  hand  and  seal  (but  subject  and 
without  prejudice  to  the  raising  and  paying  the  said 
yearly  rent-charge  or  sum  of  £  limited  to  the 

said  Celia  Brown  for  her  life,  and  to  such  remedies 
for  recovering  the  same  as  aforesaid),  by  mortgage, 
sale,  demise,  or  other  disposition  of  the  messuages, 
lands,  tenements,  hereditaments,  and  premises 
comprised  in  the  said  term  of  five  hundred  years» 
or  of  any  part  or  parts  thereof,  for  all  or  any  part 
of  the  said  term,  or  by  and  out  of  the  rents,  issues, 
and  profits  thereof  or  by  bringing  actions  against 
the  tenants  or  occupiers  of  the  same  premises,  or 
any  of  them,  for  the  rents  then  in  arrear,  or  by  all 
or  any  of  the  said  ways  and  means,  or  by  such 
other  ways  and  means  as  they  the  said  Edgar 
Edwards  and  Edmund  Eames,  or  the  survivor  of 
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them,  his  executors  or  administrators  shall  think 
fit,  raise  and  levy,  or  borrow  and  take  up  at 
interest,  for  the  portion  or  portions  of  such  chUd 
or  children  (other  than,  or  not  being  an  eldest  or 
only  son,  for  the  time  being,  entitled  as  aforesaid), 
the  sum  or  sums  of  money  hereinafter  mentioned; 
if  but  one,    (that  is  to  say)  if  there  shall  be  but  one  such 
'      child  (other  than,  or  not  being  an  eldest  or  only 
son  entitled  as  aforesaid),  the  sum  of  four  thou- 
sand pounds  of  lawful  money  of  Great  Britain, 
to  bo  p«id     as  or  for  his  or  her  portion ;  and  to  be  paid  and 
d^^^'cUon^Jf  payable  to,  and  to  become  vested  in,  such  child  (be 
bandT       ^^^  same  a  younger  son  or  a  daughter)  at  or  upon 
such  age,  day  or  time  as  the  said  Adam  Ash  by 
any  deed  or  writing,  with  or  without  power  of 
revocation  and  new  appointment,  to  be  sealed  and 
delivered  by  him  in  the  presence  of  and  attested 
by,  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  in  writing,  or  any  codicil  or 
iDdiDde-    codicils  thereto  shall  direct  or  appoint;  and  in 
pointmeiit,    default  of  such  direction  or  appointment,  or  so  far 
:;2ror      as  any  such  direction  or  appointment  shall  not 
mt  2i,Tr     extend,  to  be  an  interest  vested  in  such  child, 
being  a  younger  son,  at  his  age  of  twenty-one 
years,  or  being  a  daughter,  at  her  age  of  twenty- 
one  years,  or  day  of  marriage  (which  shall  first 
happen),  and  to  be  paid  to  him  or  her  at  such  age 
or  time  accordingly,  if  the  same  shall  happen 
after  the  decease  of  the  said  Adam  Ash ;  but  if 
the  same  shall  happen  in  his  lifetime,  then  the 
said  portion  shall  be  paid  immediately  after  his 
decense,  unless  he  shall  signify  his  consent  in 


mtmage ; 
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writing  under  Iiis  liand  and  seal,  that  the  same 

shall  be  raised  and  paid  in  his  lifetime,  (but  such 

payment  in  either  case  to  be  without  prejudice  as 

last  aforesaid) ;  and  if  there  shall  be  two  such  if  but  two 

children  and  no  more  (other  than,  or  not  being  an  children, 

eldest  or  only  son  entitled  as  aforesaid),  then  the 

sum  of  six  thousand  pounds  of  like  lawfal  money 

for  the  portions  of  such  children ;  and  if  there  and  if  thne 

shall  be  three  or  more  such  children  (other  than,  £8o^| 

or  not  being  an  eldest  or  only  son,  for  the  time 

being,  entitled  as  aforesaid),  then  the  sum  of 

eight  thousand  pounds  of  like  lawM  money  for 

the  portions  of  such  three  or  more  children :  The  to  be  thEred 

.  .  according  to 

said  sum  of  money  intended  for  the  portions  of  the  but- 
such  children  (being  more  than  one),  to  be  shared  pointm^ ; 
and  divided  between  or  among  them  in  such  parts 
or  proportions,  and  to  vest  in,  and  be  paid  to,  such 
children  respectively  at  or  upon  such  ages,  days, 
or  times,  and  to  be  subject  to  such  charges,  pro- 
visoes, and  limitations  for  the  benefit  of  or  re- 
lating to  some  or  one  of  them,  and  in  such  man- 
ner, as  the  said  Adam  Ash,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of 
revocation  and  new  appointment,  to  be  by  him 
sealed  and  delivered  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  shall  at  any  time  or 
times  direct  or  appoint ;  and  in  default  of  such  and  in  de. 

&ult  of  an- 

last-mentioned  direction  or  appointment,  or  so  far  pointment, 
as   any  such  direction  or  appointment  shall  not  diwd^°  ^ 
extend,  to  be  equally  divided  between  or  among 
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such  children,  if  more  than  one,  share  and  share 
alike ;  the  share  or  shares  of  such  of  the  said 
children,  as  shall  he  a  younger  son  or  sons,  to 
hecome  a  vested  interest  or  vested  interests  in 
him  or  them  respectively,  at  his  or  their  age  or 
respective  ages  of  twenty-one  years;  and  the 
share  or  shares  of  such  of  them,  as  shall  be  a 
daughter  or  daughters,  to  become  a  vested  in- 
terest or  vested  interests  in  her  or  them  respec- 
tively, at  her  or  their  age  or  respective  ages  of 
twenty-one  years,  or  day  or  respective  days  of 
marriage  (which  shall  first  happen),  and  to  be 
paid  at  such  ages,  days  or  times  accordingly,  if  the 
same  shall  happen  after  the  decease  of  the  said 
Adam  Ash ;  but  in  case  the  same  shall  happen  in 
the  life-time  of  the  said  Adam  Ash,  then  such  por- 
tions to  be  paid  immediately  after  his  decease, 
unless  he  shall  signify  such  consent  as  aforesaid 
that  the  same  or  any  of  them  shall  be  raised  and 
paid  in  his  life-time ;  but  such  payment  in  either 
case  to  be  without  prejudice  as  last  aforesaid. 

DedanUon       Providcd  always,  and  it  is  hereby  agreed  and 

vrtton"^      declared  between  and  by  the  said  parties  hereto, 

"^^  *'     that  in  case  any  appointment  shall  be  made  in 

mrou '"      pursuance  of  the  powers  aforesaid,  or  either  of 

them,  which  shall  only  extend  to  a  part  or  parts 

of  the  sum  of  money,  hereby  intended  for  the 

portion  or  portions  of  such  child  or  children  as 

aforesaid,  such  appointment  shall  be  valid  and 

effectual  notwithstanding  the  non-appointment  of 

the  remaining  part  or  parts  of  such  portion  or 


J 
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portions;  but  in  that  case  any  daughter  or 
younger  son  entitled  to  a  share  under  such  ap- 
pointment, shall  be  entitled  to  no  further  share  of 
and  in  the  remaming  or  unappointed  part  or  parts 
of  the  monies,  hereby  intended  for  portions  as 
aforesaid,  unless  and  until  he  or  she  shall  have 
brought  his  or  her  appointed  share  into  hotchpot, 
and  shall  have  accounted  for  the  same  accordingly, 
unless  the  said  Adam  Ash  shall  declare  a  con- 
trary intention  in  writing. 

And  upon  further  Trust,  that  they  the  said  ProTitioo 

for  muD- 

Edgar  Edwards  and  Edmxmd  Eames,  or  the  sur-  tonance. 
yivor  of  them,  his  executors  or  administrators, 
shall  and  do,  after  the  decease  of  the  said  Adam 
Ash  (without  prejudice  as  last  aforesaid,  and  also 
without  prejudice  to  any  such  appomtment  as 
aforesaid  to  the  contrary),  by  and  out  of  the  annual 
rents,  issues,  and  profits  of  the  messuages,  lands, 
tenements,  hereditaments,  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  levy  and 
raise  for  the  maintenance  and  education  of  the 
child  or  children,  for  whom  a  portion  or  portions 
is  or  are  hereby  intended  to  be  provided  as  afore- 
said, such  yearly  sum  and  sums  of  money  as  here- 
inafter mentioned ;  (that  is  to  say,)  until  such 
child  or  children  shall  respectively  attain  the  age 
of  twelve  years,  such  yearly  sum  for  such  child 
or  each  of  such  children  as  will  be  equivalent  to 
the  interest  of  the  portion  hereby  intended  for 
him  or  her  as  aforesaid,  after  the  rate  of  two 
pounds  for  every  one  hundred  pounds  by  the 
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year ;  and  from  and  after  the  age  of  twelve  years, 
and  until  such  portion  or  respective  portions  shall 
become  payable,  such  yearly  sum  for  each  sach 
child,  as  will  be  equivalent  to  the  interest  of  the 
portion  hereby  intended  for  him  or  her  as  afore- 
said, after  the  rate  of  four  pounds  for  every  one 
hundred  pounds  by  the  year ;  and  also  shall  and 
do,  at  the  discretion  of  such  trustees  or  trustee, 
either  themselves  or  himself  pay  and  apply  such 
sums  for  the  maintenance  and  education  of  such 
child  or  children  accordingly,  or  shall  and  do  (if 
such  trustees  or  trustee  for  the  time  being  shall 
think  proper),  pay  such  yearly  sum  or  sums  to 
the  guardian  or  guardians  for  the  time  being  of 
such  child  or  children  respectively,  to  be  by  such 
guardian  or  guardians  applied  for  or  towards  the 
maintenance  and  education  of  such  child  or  chfl- 
dren  respectively;  and  it  is  hereby  agreed  and 
declared,  that  such  yearly  sum  or  respective 
yearly  sums  for  maintenance  and  education  as 
aforesaid,  shall  be  paid  by  half-yearly  payments 
on  the  days  following ;  (that  is  to  say,)  on  the 

day  of  and  day  of 

in  each  and  every  year,  by  even  and  equal  por- 
tions; the  first  payment  thereof  to  b^;in  and 
be  made  on  such  of  the  said  days,  as  shall  first 
happen  after  the  decease  of  the  said  Adam  Ash. 


cuuse  of         Provided  always,  and  it  is  hereby  agreed  and 

■arvivor* 

ship.  declared  between  and  by  the  said  parties  hereto, 

that  if  there  shall  be  two  or  more  such  children 
for  whom  portions  are  hereby  provided  as  afore- 
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said,  and  any  of  them,  being  a  younger  son  or 
sons,  shall  depart  this  life,  or  become  an  eldest  or 
only  son,  entitled  as  aforesaid,  under  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daugh- 
ters^ shall  depart  this  life  under  that  age,  without 
being,  or  having  been  married;  then  and  in 
such  case,  and  in  default  of  and  subject  to  any 
such  appointment  as  aforesaid,  the  portion  hereby 
intended  to  be  provided  for  each  such  daughter  so 
dying,  and  for  each  such  son  so  dying,  or  becom* 
ing  an  eldest  or  only  son  entitled  as  aforesaid,  or 
so  much  thereof  as  shall  not  be  sooner  advanced 
for  any  younger  son  or  sons  as  hereinafter  men- 
tioned, shall  accrue  and  belong  to  the  survivor 
or  survivors,  and  other  or  others  of  such  children 
(other  than,  or  not  being  an  eldest  or  only  son 
entitled  as  aforesaid),  and  shall  vest  in,  and  be 
paid  to  him,  her,  or  them  (if  more  than  one),  in 
equal  parts  and  shares,  at  or  upon  the  same  ages, 
days,  and  times  respectively,  and  in  the  same 
manner  as  is  hereinbefore  declared,  touching  or 
concerning  his,  her,  or  their  original  portion  or 
portions,  or  as  near  thereto  as  circumstances  will 
permit;  and  such  benefit  of  survivorship  or  accruer, 
shall  extend  to  the  surviving  or  accruing  as  well 
as  to  the  original  portion  and  portions :  But  so 
nevertheless,  that  no  one  child  shall  by  survivor- 
ship or  otherwise  have,  or  be  entitled  to,  more 
than  the  sum  of  four  thousand  pounds  for  his  or 
her  portion ;  nor  any  two  children  more  than  the 
sum  of  six  thousand  pounds  between  them  for 
their  portions. 
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Power  for  Provided  always,  and  it  is  hereby  agreed  and 
to^h^ti  dedared  between  and  by  the  said  parties  h^eto, 
poftiont  for  that  it  shall  be  lawful  for  the  said  Edgar  Edwaids 
m«nf If""^  Ai^d  Edmund  Eames»  and  the  survivor  of  them, 
>xmnger  j^  exocutors  or  administrators,  at  any  time  or 
times  in  the  lifetime  of  the  said  Adam  Ash, 
with  his  consent,  signified  by  some  deed  or  deeds, 
writing  or  writings,  to  be  sealed  and  deliyered 
by  him  in  the  presence  of,  and  to  be  attested 
by,  two  or  more  credible  witnesses,  and  at  any 
time  or  times  after  his  decease,  by  and  of  the 
proper  authority  of  the  said  Edgar  Edwards  and 
Edmund  Eames,  or  the  survivor  of  them,  bis 
executors  or  administrators,  as  they  or  he  shall 
see  occasion,  or  think  fit,  to  levy  and  raise  by  all 
or  any  of  the  ways  and  means  aforesaid  (but 
subject  nevertheless  and  without  prejudice  as 
aforesaid),  any  sum  or  sums  of  money,  in  part  of 
the  portion  or  portions  hereby  provided  for,  or 
which  under  the  aforesaid  power  of  appointment 
may  be  appointed  to,  such  of  the  said  children  as 
shall  be  a  younger  son  or  sons;  and  to  pay  and 
apply  the  monies,  so  to  be  raised  as  last  aforesaid, 
for  the  purpose  of  placing  and  putting  sadi 
younger  son  or  sons,  for  whom,  or  in  part  of 
whose  then  apparent  portion  or  portions  the  same 
shall  be  so  raised,  in  or  to  any  trade,  businesa 
profession,  or  employment,  or  for  his  or  their 
instruction  therein,  or  otherwise  for  his  or  their 
benefit  or  advancement  in  the  world,  notwith- 
standing his  or  their  portion  or  portions  shall  not 
then  have  become  payable  as  aforesaid ;  so  nev^- 
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theless,  that  such  sum  and  sums  of  money,  so  to 
be  raised  as  last  mentioned,  shall  not  exceed  one* 
half  part  of  the  apparent  portion  or  portions  of 
such  younger  son  or  sons  respectively ;  and  shall 
go,  and  be  considered,  and  taken  as  part  of  the 
portion  or  portions  hereby  provided  for  such  son 
or  sons,  for  whose  benefit  such  sum  or  sums  shall 
be  raised  as  lastly  mentioned. 

And  upon  this  fttrther  Trust,  that  they  the  said  ^  tmtt.  to 

permit  and 

Edgar  Edwards  and  Edmund  Eames,  and  the  sur-  rafferthe 

penons  in 

vivor  of  them,  his  executors  and  administrators,  ramminderto 

Koeive  the 

do  and  shall  permit  and  suffer  the  person  or  per-  ovorpiasof 
sons,  to  whom  the  next  and  immediate  reversion  *"• """ 
or  remainder  expectant  upon  the  determination  of 
the  said  term  of  five  hundred  years  of  and  in  the 
premises  therein  comprised,  shall  for  the  time 
being  belong,  to  receive  the  residue  or  surplus  of 
the  rents  and  profits,  which  shall  remain  after, 
and  not  be  applied  in  or  towaards  the  execution 
and  performance  of  the  trusts  hereby  declared  of 
the  same  term. 

Provided  always.  That  no  demise,  sale,  or  mort-  no  sale 
gage,  shall  be  made  for  raising  such  portion  or  ti^nshajT'' 
portions  as  aforesaid,  until  some  one  of  the  said  Jjfe  "*'  ^^' 
IK>rtions  shall  become  payable  under  or  by  virtue 
of  the  trusts  aforesaid,  unless  with  the  consent 
of  the  said  Adam  Ash,  testified  as  aforesaid,  or 
unless  the  same  shall  be  made  for  the  purpose 
of  raising  any  sum  or  sums  of  money  for  the 
advancement  of  a  younger  son  or  sons,  pursuant 
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to  the  power  or  authority  hereinhefore  m  that 
behalf  contained. 


uontj  Provided  also,  and  it  is  hereby  agreed  and  de- 

thJ&therin  claxed  between  and  by  the  said  parties  hereto, 
to'be  Mi^^  that  in  case  the  said  Adam  Ash  shall,  in  his  life- 
^'^  tbL  time,  give  or  advance  any  sum  or  sums  of  money 
poruoot.  for  or  towards  the  preferment  or  advancement  of 
any  of  the  said  children,  being  a  younger  son  or 
sons»  in  the  way  of,  or  for  the  placing  him  or 
them  in  any  profession,  business,  or  employment, 
or  for  his  or  their  instruction  therein,  or  other- 
wise for  his  or  their  benefit,  or  being  a  daughter 
or  daughters  in  marriage ;  then  and  in  such  case, 
if  any  such  sum  or  sums  of  money  so  to  be  ad- 
vanced, shall  be  equal  to,  or  exceed  the  portion  or 
portions  hereinbefore  intended  to  be  provided  for 
such  child  or  children  respectively,  such  advanced 
sum  or  sums  shall  be  accounted  in  full  for  the 
portion  or  portions  so  as  aforesaid  hereinbefore 
provided  for  such  child  or  children  respectively ; 
but  if  such  advanced  stun  or  sums  shall  be  less 
than  the  portion  or  portions  hereinbefore  pro- 
vided or  intended  for  such  child  or  children 
respectively,  then  such  advanced  sum  or  sums 
shall  be  accounted  as  part  of  the  portion  or  por- 
tions so  as  aforesaid  hereinbefore  provided  or 
intended  for  such  child  or  children  respectively; 
and  in  case  any  child  or  children  shaU  be  so 
advanced  as  aforesaid  by  the  said  Adam  Ash,  he 
the  said  Adam  Ash  shall  (unless  he  shall  declare 
a  contrary  intention  in  writing)  stand  in  the  place 
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of  the  child  or  children  so  advanced  as  aforesaid, 
in  respect  of  the  sum  or  sums  of  money  so  by 
him  given  by  way  of  advancement  as  aforesaid, 
and  to  the  extent  of  such  advancement  shaU  be 
considered  as  a  purchaser  of  the  share  or  shares 
of  such  child  or  children. 

Provided  also,  and  it  is  hereby  further  agreed  cetier  of 
and  declared.  That  when  the  trusts  hereinbefore  *  ""* 
declared  of  and  concerning  the  said  term  of  five 
hundred  years  shall  have  been  executed  and  per- 
formed, or  satisfied,  or  shall  have  become  unneces- 
sary, or  incapable  of  taking  effect,  and  the  costs 
and  charges  (if  any)  of  the  trustees  of  the  same 
term,  their  executors  and  administrators,  in  and 
about  the  execution  and  performance  of  the  same 
trusts,  shall  have  been  fully  paid  and  satisfied 
(and  which  they  are  hereby  respectively  authorised 
and  empowered  to  levy  and  raise  by  all  or  €^ny 
of  the  ways  and  means  aforesaid,  and  to  retain 
accordingly);  then  and  immediately  thenceforth 
the  said  term  of  five  hundred  years  of  and  in  the 
premises  therein  comprised,  or  so  much  thereof  as 
shall  remain  unsold  and  undisposed  of  for  the 
purposes  aforesaid,  shall  cease,  determine,  and  be 
utterly  void  to  all  intents  and  purposes  whatso- 
ever. 

Provided  always,  and  it  is  hereby  agreed  and  Poiwr  cn- 
declared,  that  it  shall  and  may  be  lawful  to  and  hutbfnd  ^ 
for  the  said  Adam  Ash,  fi^om  time  to  time  during  "*^*  ^**^ 
his  life,  and  after  his  decease,  then  to  and  for  the 

VOL.  n.  o 
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guardian  or  guardians  for  the  time  being  of  any 
child  or  children  of  the  said  Adam  Ash,  on  the 
body  of  the  said  Celia  Brown  to  be  begotten,  who 
by  virtue  of,  or  under  the  limitations  hereinbefore 
contained,  shall  be  entitled  to  the  possession  ot 
receipt  of  the  rents  and  profits  of  the  heredita- 
ments and  premises  hereby  granted  and  released, 
or  intended  so  to  be,  from  time  to  time,  during 
the  minority  or  respective  minorities  of  such  child 
or  children  to  demise  or  lease  all  or  any  part  or 
parts  of  the  hereditaments  and  premises  hereby 
granted  and  released,  or  intended  so  to  be,  with 
the  appurtenances,  to  any  person  or  persons,  for 
any  term  or  number  of  years,  not  exceeding 
twenty-one  years  in  possession,  and  not  in  rever- 
sion, or  by  way  of  future  interest ;  so  that  there 
be  reserved  and  made  payable  on  every  such  lease, 
during  the  continuance  thereof,  the  best  and  most 
improved  yearly  rent  or  rents,  to  go  along  with, 
and  be  incident  to,  the  immediate  reversion  <^ 
remainder  of  the  premises  so  to  be  leased,  that 
can  or  may  be  reasonably  had  or  gotten  for  the 
same,  without  taking  any  fine,  premium,  or  fore- 
gift,  for  the  maMng  thereof ;  and  so  that  in  eveiy 
such  lease  there  be  contained  a  condition  of  re- 
entry on  the  non-payment  of  the  rent  or  rents  to 
be  thereon  or  thereby  respectively  reserved,  by 
the  space  of  twenty-one  days  next  after  the  same 
shall  become  due  and  payable ;  and  so  that  the 
lessee  or  the  respective  lessees,  to  whom  such 
lease  or  leases  shall  be  made,  seal  and  deliver  a 
counterpart   or   counterparts  of  such  lease  or 
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leases ;  and  so  that  none  of  the  lessees,  to  whom 
any  such  lease  or  leases  shall  be  made,  be,  by  any 
clause  or  words  therein  contained,  authorised  to 
commit  waste,  or  exempted  from  punishment  for 
committing  waste ;  any  thing  herein  contained  to 
the  contrary  thereof  notwithstanding. 

Provided  always,  and  it  is  hereby  agreed  and  Poir«r  of 
declared  between  and  by  the  said  parties  to  these  excbaDge. 
presents,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Cornelius  Crosby  and  Charles  Cromp- 
ton,  and  the  survivor  of  them,  and  the  heirs  of 
such  survivor,  and  they  and  he  are  hereby  autho- 
rised and  empowered,  at  any  time  or  times  after 
the  solemnisation  of  the  said  intended  marriage, 
at  the  requedt,  and  by  the  direction  of  the  said 
Adam  Ash  and  Celia  Bro^ii  during  their  joint 
lives,  and  in  case  the  said  Celia  Brown  shall 
depart  this  life  in  the  lifetime  of  the  said  Adam 
Ash,  then  at  the  request  and  by  the  direction  of 
him  the  said  Adam  Ash  during  his  life  (such 
request  and  direction  to  be  testified  by  some 
writmg  or  writings  under  the  hands  and  seals  of 
the  said  Adam  Ash  and  Celia  Bro\\nti,  or  under  the 
hand  and  seal  of  the  said  Adam  Ash,  in  case  he 
shall  be  the  survivor  of  them,)  to  make,  sale, 
alien,  and  dispose  of,  or  to  convey  in  exchange 
for,  or  in  lieu  of,  other  messuages,  lands,  or  here- 
ditaments, to  be  situate  somewhere  in  that  part 
of  Great  Britain  called  England,  or  in  Wales,  all 
or  any  part  of  the  hereditaments  hereby  granted 
and  released,  or  intended  so  to  be,  with  the  appur- 

o2 
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tenances,  and  the  inheritance  thereof  in  fee-simple, 
to  any  person  or  persons  whomsoever,  either 
together  or  in  parcels,  and  for  such  price  or  prices 
in  money,  or  for  such  equivalent  or  recompense  in 
messuages,  lands,  or  hereditaments,  as  to  them 
the  said  Cornelius  Crosby  and  Charles  Crompton, 
or  the  survivor  of  them,  or  his  heirs,  shall  seem 
reasonable;  and  for  the  intents  and  purposes  afore- 
said, or  any  of  them,  it  shall  and  may  be  lawful 
to  and  for  the  said  Cornelius  Crosby  and  Charles 
Crompton,  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  at  such  request,  and  by 
such  direction,  and  so  testified  as  aforesaid,  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by 
them  the  said  Cornelius  Crosby  and  Charles 
Crompton,  or  the  survivor  of  them,  or  his  heirs, 
sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every 
the  uses,  estates,  trusts,  limitations,  powers,  pro- 
visoes, and  agreements  hereinbefore  limited,  ex- 
pressed, declared,  and  contained,  of  and  concern- 
ing the  hereditaments  so  to  be  sold  or  exdianged, 
or  any  part  thereof;  and  by  the  same,  or  any 
other  deed  or  deeds,  writing  or  writings,  to  be  by 
him  or  them  sealed  and  delivered,  and  attested  as 
aforesaid,  to  limit  and  appoint,  direct  and  declare, 
such  use  or  uses,  estate  or  estates,  trust  or  trusts 
of  the  hereditaments,  the  uses  whereof  shall  be 
so  revoked,  which  it  shall  be  thought  necessary 
or  expedient  to  limit,  declare,  or  appoint  in  order 
to  effect  such  sale,  exchange,  or  disposition  as 
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aforesaid ;  and  that  upon  any  such  exchange  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  said 
Cornelius  Crosby  and  Charles  Crompton,  or  the 
survivor  of  them,  or  his  heirs,  to  receive  or  take 
any  sum  or  sums  of  money  by  way  of  equality  of 
exchange ;  and  also  upon  receipt  of  any  money 
to  arise  by  such  sale  of  the  said  hereditaments, 
or  any  part  thereof,  or  to  be  received  or  taken  for, 
or  by  way  of,  equality  of  exchange,  it  shall  and 
may  be  lawful  to  and  for  the  said  Cornelius  Crosby 
and  Charles  Crompton,  or  the  survivor  of  them, 
or  his  heirs,  to  give  and  sign  receipts  for  the 
money,  for  which  the  same  shall  be  so  sold,  or  so 
to  be  paid  for  equality  of  exchange ;  which  re- 
ceipts shall  be  sufficient  discharges  to  the  person 
or  persons  paying  the  same  respectively,  for  the 
money  for  which  the  same  shall  be  so  given,  or 
for  so  much  thereof  as  in  such  receipts  shall  be 
respectively  acknowledged  or  expressed  to  be 
received ;  and  that  the  person  or  persons  paying 
the  same  respectively,  and  taking  such  receipt  or 
receipts  for  the  same  as  aforesaid,  shall  not  after- 
wards be  obliged  to  see  to  the  application,  or  be 
in  any  wise  answerable  or  accountable  for  any 
loss,  misapplication,  or  non-application  of  such 
money,  or  any  part  thereof:  Provided  neverthe- 
less, and  it  is  hereby  also  agreed  and  declared 
between  and  by  the  said  parties  hereto,  that  when 
all  or  any  part  or  parcel,  or  parts  or  parcels,  of 
the  said  hereditaments  hereby  made  saleable  as 
aforesaid,  shall  be  sold  in  pursuance  of  these 
presents  for  a  valuable  consideration  in  money, 
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and  also  when  any  sum  or  sums  of  money  shall 
be  received  for  equality  of  exchange  in  pursuance 
of  the  power  for  that  purpose  hereinbefore  con- 
tained ;  then  they  the  said  Comelins  Crosby  and 
Charles  Crompton,  or  the  survivor  of  them,  or 
his  heirs,  shall  with  all  convenient  speed  (with 
the  consent  of  the  said  Adam  Ash  and  Celia 
Brown  during  their  jomt  lives,  or  if  the  said  Adann 
Ash  shall  survive  the  said  Celia  Brown,  then  with 
the  consent  of  the  said  Adam  Ash  during  his  life, 
to  be  testified  by  writing  under  their  or  his  hands 
or  hand,  and  after  the  decease  of  the  said  Adam 
Ash,  then  with  the  consent  in  writing  of  the  per- 
son or  persons,  who  would,  under  or  by  virtue  of 
the  limitations  hereinbefore  contained,  or  to  be 
contained  or  referred  to  in  the  settlement  or  con- 
veyance hereinafter  directed,  or  any  of  them,  be 
for  the  time  being  in  the  actual  possession,  or 
entitled  to  the  receipt  of  the  rents  and  profits  of 
the  hereditaments  to  be  purchased  as  hereinafter 
is  mentioned  or  directed,  in  case  the  same  were 
then  actually  purchased,  if  such  person  or  per- 
sons be  of  full  age,  but  if  not^  then  with  the  con- 
sent in  writing  of  the  guardian  or  guardians  for 
the  time  being  of  such  person  or  persons  req>ec- 
tively)  lay  out  and  invest  ^  all  and  every  the  sum 
and  sums  of  money,  which  shall  arise  by  sucb 
sale  or  sales,  and  be  paid  for  equality  of  ex- 
change as  aforesaid,  in  the  purchase  of  other  mes- 
suagesy  lands»  or  hereditaments  in  possession,  to  be 

*  See  vol.  i.  4S8,  note  3. 
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situate,  being,  or  arising  somewhere  in  that  part 
of  Great  Britain  called  England,  or  in  Wales,  of 
a  clear  and  inddfeasible  estate  of  inheritance  in 
fee-sunple  (whereof  any  part,  not  exceeding  one- 
fourth  part  in  any  one  purchase,  may,  if  the  par- 
ties interested  shall  think  fit,  be  copyhold  of 
inheritance) ;  and  that  as  well  the  hereditaments 
so  to  be  purchased,  as  all  and  every  the  heredita- 
ments so  to  be  received  in  exchange  as  aforesaid, 
shall  thereafter  forthwith  be  settled,  conveyed, 
and  assured  to,  for,  and  upon  such  uses,  trusts, 
intents,  and  purposes,  and  with,  under,  and  sub- 
ject to  such  powers,  provisoes,  conditions,  and 
agreements,  as  are  in  and  by  these  presents 
limited,  expressed,  declared,  and  contained,  of 
and  concerning  the  hereditaments  hereby  granted 
and  released,  or  intended  so  to  be,  or  as  near 
thereto  as  the  deaths  of  parties,  and  other  con- 
tingencies, or  the  circumstances  of  the  case,  will 
then  permit :  Provided  always,  and  it  is  hereby 
further  agreed  and  declared  between  and  by  the 
said  parties  to  these  presents,  that  in  the  mean 
time,  and  until  the  money  to  arise  by  such  sale 
or  sales,  or  to  be  received  for  equality  of  exchange 
as  aforesaid,  shall  be  laid  out  and  invested  in  a 
purchase  or  purchases  in  the  manner  hereinbefore 
mentioned,  it  shall  and  may  be  lawful  to  and  for 
the  said  Cornelius  Crosby  and  Charles  Crompton, 
and  the  survivor  of  them,  and  the  heirs  of  such 
survivor,  by  and  with  the  consent  and  approba- 
tion of  the  said  Adam  Ash  and  Celia  Brown,  or  of 
the  survivor  of  them,  to  be  testified  as  last  men^ 
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tioned,  and  from  and  after  the  decease  of  such 
survivor,  then  by  and  of  the  proper  authority  of 
the  said  trustees  or  trustee  for  the  time  being, 
from  time  to  time  to  place  out  and  invest  such 
simi  or  sums  of  money,  in  their  or  his  o\iai  names 
or  name,  in  the  public  stocks  or  funds,  or  at 
interest  upon  government  or  real  securities  in 
England  or  Wales ;  and  from  tune  to  time,  with 
such  consent,  and  so  testified  as  aforesaid,  or  of 
their  or  his  own  proper  authority,  as  the  case 
shall  happen,  to  alter,  vary,  sell,  transfer,  and 
dispose  of  such  stocks,  funds,  or  securities,  and 
again  to  lay  out  and  invest  the  money  arising  by 
such  alteration,  sale,  transfer,  or  disposition,  upon 
new  or  other  stocks  or  funds»  or  at  interest  upon 
government  or  real  securities  of  the  like  natiuie, 
as  often  as  they  shall  think  prox)er;  and  the 
interest,  dividends,  and  annual  proceeds  arising 
from  such  stocks,  funds,  or  securities,  shall  from 
time  to  time  go  and  be  paid  to  such  person  or 
persons,  and  be  applied  to  such  uses,  intents,  and 
purposes,  and  in  such  manner  as  the  rents  and 
profits  of  the  hereditaments  to  be  purchased 
therewith  would  go  and  be  payable  or  applicable, 
in  case  such  purchase  or  purchases  were  actually 
made. 

Power  of         Provided  always,  and  it  is  hereby  also  agreed 

Mw  *^SI?    and  declared,  that  in  case  the  trustees  in  and  by 

*****  these  presents  nominated  and  appointed,  or  any 

of  them,  or  any  succeeding  or  other  trustees  or 

trustee  of  the  said  trust  estate  and  premises,  to 
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be  nominated  as  hereinafter  mentioned,  or  their 
or  any  of  their  heirs,  executors,  or  administrators, 
shall  happen  to  die,  or  be  desirous  to  be  dis- 
charged of  and  from,  or  refuse  or  become  inca- 
pable to  act  in  the  trusts  or  powers  hereinbefore 
expressed,  declared,  and  contained,  before  the 
same  trusts  shall  have  been  fully  performed,  exer^ 
cised,  or  satisfied,  then  and  so  often  as  the  same 
shall  happen  it  shall  and  may  be  lawful  for  the 
said  Adam  Ash  and  Celia  Brown,  during  their 
joint  lives,  and  after  the  decease  of  either  of 
them,  to  and  for  the  survivor  of  them,  during  his 
or  her  life,  and  after  the  decease  of  such  survivor, 
then  to  and  for  the  surviving,  or  continuing,  or 
other  trustee  or  trustees  of  the  premises,  the 
trustee  or  trustees  of  which  shall  so  die,  desire  to 
be  discharged,  or  refuse,  or  become  incapable  to  act 
as  aforesaid,  by  any  deed  or  writing  under  their, 
his,  or  her  hands  and  seals,  or  hand  and  seal,  to 
nominate,  substitute,  and  appoint  any  other  per- 
son or  persons  to  be  a  trustee  or  trustees  in  the 
place  and  stead  of  such  trustees  or  trustee  so 
dying,  desiring  to  be  discharged,  or  refusing  or 
becoming  incapable  to  act  as  aforesaid ;  and  that 
when  and  so  often  as  any  such  new  trustees  or 
trustee  shall  be  nominated  and  appointed  as 
aforesaid,  all  the  said  trust  estate  and  premises, 
the  trustee  or  trustees  whereof  shall  so  die,  desire 
to  be  discharged,  or  refuse,  or  become  incapable 
to  act  as  aforesaid,  shall  be  thereupon  with  all 
convenient  speed  conveyed,  transferred,  assigned, 
and  assured  respectively  (according  to  the  nature 
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and  tenure  thereof)  in  such  sort  and  manner  as 
that  the  same  shall  and  may  be  legally  and  effec- 
tually vested  in  the  newly  appointed  trustee  or 
trustees  jointly  with  such  of  the  fbrmer  trustees^ 
as  shall  be  wUling  and  capable  to  act ;  or  in  case 
there  shall  be  no  continuing  former  trustee,  then 
in  such  newly  appointed  trustee  or  trustees  only ; 
To,  for,  and  upon  the  uses,  trust,  intents,  and 
purposes  hereinbefore  limited,  expressed,  declared, 
and  contained  of  and  concerning  the  same ;  and 
that  the  new  trustee  or  trustees,  who  shall  be 
appointed  in  the  room  or  stead  of  the  said  Corne- 
lius Crosby  and  Charles  Crompton,  or  either  of 
them,  or  of  any  trustees  or  trustee  succeeding 
them  or  either  of  them  as  aforesaid,  either  alone 
or  jointly  with  such  of  them  the  said  ComeUus 
Crosby  and  Charles  Crompton,  or  of  such  succeed- 
ing trustees  or  trustee  as  shall  continue  to  act,  shall 
and  may,  either  before  or  after  any  such  convey- 
ance or  assurance  as  last  aforesaid,  exercise  all  or 
any  of  the  powers  or  authorities  hereinbefc^e 
reserved  or  given  to  the  said  Cornelius  Crosby 
and  Charles  Crompton,  or  the  survivor  of  them, 
or  the  heirs,  executors,  or  administrators  of  such 
survivor  as  aforesaid  ^ ;  and  that  every  such  new 
trustee  shall  and  may  in  all  things,  and  in  all 
respects,  act  and  assist  in  the  management,  cany- 
.  ing  on,  and  executing  of  the  trusts,  to  which  he 
shall  be  so  appointed,  as  fhlly  and  effectually,  and 
with  the  same  powers  and  authorities  as  if  such 
new  trustee  had  been  originally  by  these  presents 

•  See  vol.  i.  506. 
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nominated  and  appointed,  and  as  the  trustee  in 
or  to  whose  place  he  shall  come  or  succeed  might 
or  could  have  done,  or  have  heen  invested  with, 
imder  or  hy  virtue  of  these  presents,  if  then  living 
and  continuing  to  act. 

Provided  also,  and  it  is  hereby  further  agreed  ciawea  of 
and  declared  between  and  by  the  said  parties  tothetms- 
hereto,  that  the  said  several  trustees  in  and  by 
these  presents  nominated  and  appointed,  and 
hereafter  to  be  nominated  and  appointed  by 
virtue  of  the  said  last-mentioned  power,  and  each 
and  every  of  them,  their  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  as* 
signs,  shall  be  charged  and  chargeable  only  for 
so  much  money  as  they  or  he  shall  respectively 
actually  receive,  by  virtue  o£  or  under,  these 
presents,  or  the  trusts  or  powers  aforesaid,  not- 
withstanding their  joining  in  receipts  for  the 
salce  of  conformity ;  and  that  any  one  or  more  of 
them  shall  not  be  answerable  for  the  other  or 
others  of  them,  nor  for  the  acts,  receipts,  neglects, 
or  defaults  of  the  other  or  others  of  them ;  but 
each  of  them  for  his  own  acts,  receipts,  neglects 
and  de&ults  only:  nor  shall  they,  or  any  of 
them,  be  answerable  or  accountable  for  any  per- 
son or  persons,  who  is,  are,  or  shall  be  the  re- 
ceiver or  receivers  of  the  rents  and  profits  of  the 
said  hereditaments  and  premises,  or  any  of  them, 
or  any  part  thereof,  or  in  whose  hands  the  same 
rents  and  profits,  or  any  of  the  aforesaid  trust 
monies,  shall  or  may  be  deposited  or  lodged  for 
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safe  custody;  nor  for  the  insufficiency  or  de- 
ficiency of  title  of  or  to  any  manors,  lands,  or 
hereditaments,  which  may  be  had  or  received  by 
way  of  exchange,  for  or  in  lieu  of  all  or  any  part 
of  the  messuages,  lands,  tenements,  and  heredita- 
ments hereby  made  saleable  and  exchangeable  as 
aforesaid,  or  which  may  be  purchased  with  the 
money  to  arise  by  sale  thereof  in  case  the  same 
shall  be  sold  as  aforesaid;  nor  for  the  insuffi- 
ciency or  deficiency  of  any  security  or  securities^ 
in  or  upon  which  the  monies  to  arise  by  such  sale 
or  sales,  or  to  be  received  for  equality  of  ex- 
change, or  any  part  thereof,  shall  or  may  be 
placed  out  or  invested  as  aforesaid ;  nor  for  any 
misfortune,  loss,  or  damage,  which  may  happen 
in  the  execution  of  any  of  the  aforesaid  trusts  or 
powers,  or  in  relation  thereto,  except  the  same 
shall  happen  by  or  through  their  own  wilful  neg- 
lects or  defaults  respectively ;  and  also  that  the 
said  several  trustees,  and  each  and  every  of  them, 
their  and  each  and  every  of  their  heirs,  execu- 
tors, administrators,  and  assigns,  shall  and  may, 
by  and  out  of  the  monies,  which  shall  come  to 
their  respective  hands  by  virtue  of  these  presents, 
or  the  trusts  or  powers  aforesaid,  retain  to,  and 
reimburse  themselves  respectively,  and  also  allow 
to  their  and  his  co-trustee  and  co-trustees,  all  loss, 
costs,  damages,  and  expences,  which  he  or  they 
or  any  of  them  shall  or  may  respectively  sufler, 
sustain,  expend,  disburse,  be  at,  or  be  put  unto,  or 
which  shall  or  may  be  to  him,  them,  or  any  of 
them  occasioned,  for  or  on  account,  or  by  reason 
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or  means,  of  the  trusts  hereby  in  them  reposed,  or 
the  management  and  execution  thereof,  or  other- 
wise howsoever  relating  thereto. 

And  the  said  Adam  Ash,  for  himself,  his  heirs,  vmi 
executors,  and  administrators,  doth  hereby  coven-  Z^^^ 
ant,  promise,  and  agree  with  and  to  the  said  Cor-  *****" 
nelius  Crosby  and  Charles  Crompton,  their  heirs, 
cestuisque  use,  and  assigns,  in  manner  following ; 
(that  is  to  say,)  That  (for  and  notwithstanding 
any  act,  deed,  matter,  or  thing  whatsoever,  made, 
done,  committed,  executed,  or  suffered  by  him  the 
said  Adam  Ash,  or  any  of  his  ancestors,  to  the 
contrary)  he  the  said  Adam  Ash,  now  at  the  time 
of  the  sealing  and  delivery  of  these  presents,  is 
lawfully  and  rightfully  seised  of,  or  otherwise 
well  and  sufficiently  entitled  to,  the  said  mes- 
suages or  tenements,  lands  and  hereditaments 
hereby  granted  and  released,  or  expressed,  or 
intended  so  to  be,  and  of  and  to  every  of  them, 
and  every  part  and  parcel  thereof  with  their  and 
every  of  their  rights,  members,  and  appurtenan- 
ces, for  an  absolute  and  indefeasible  estate  of 
inheritance  in  fee-simple  in  possession :  And  also, 
that  he  the  said  Adam  Ash  (for  and  notwithstand- 
ing any  such  act,  matter,  or  thing  as  aforesaid) 
now  at  the  time  of  the  sealing  and  delivery  of 
these  presents,  hath  in  himself  good  right,  full 
power,   and   lawful   and  absolute  authority  to 
grant,  bargain,  sell,  release,  and  assure  the  mes- 
suages,   lands,     tenements    and    hereditaments 
hereby  granted  and  released,  or  expressed,  or 
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intended  so  to  be,  and  every  of  them,  and  eveiy 
part  and  parcel  thereof,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  imto 
the  said  Cornelius  Crosby  and  Charles  Crompton, 
their  heirs  and  assigns,  to,  for,  and  upon  the  uses, 
trusts,  intents,  and  purposes,  and  in  manner  and 
form  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents ;  And  likewise,  that 
the  messuages,  lands,  tenements,  and  heredita- 
ments hereby  granted  and  released,  or  expressed, 
or  intended  so  to  be,  and  every  of  them,  and 
every  part  and  parcel  thereof,  with  their  and 
every  of  their  rights,  members,  and  appurtenan- 
ces, shall  and  lawftdly  may  from  time  to  time, 
and  at  all  times  hereafter,  remain,  continue,  and 
be,  to,  for,  and  upon  the  several  uses,  trusts, 
intents,  and  purposes  hereinbefore  limited,  ex- 
pressed, and  declared  of  and  concerning  the  same, 
and  shall  and  may  be  peaceably  and  quietly  had, 
held,  and  enjoyed,  and  the  rents  and  profits 
thereof  received  and  taken  accordingly,  without 
the  let,  suit,  trouble,  denial,  eviction,  ejection, 
disturbance,  molestation,  hindrance,  interruption, 
claim,  or  demand  whatsoever  of,  jfrom,  or  by  the 
said  Adam  Ash,  or  his  heirs,  or  any  person  or  per- 
sons claiming,  or  to  claim,  by,  fix>m,  through, 
under,  or  in  trust  for  him,  them,  or  any  of  them, 
or  any  of  his  ancestors ;  and  that  free  and  dear, 
and  freely,  clearly,  and  absolutely  acquitted,  ex- 
onerated, and  discharged,  or  otherwise  by  him  the 
said  Adam  Ash,  his  heirs,  executors,  or  adminis- 
trators, or  some  or  one  of  them,  well  and  suf- 
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ficiently  saved,  defended,  kept  harmless  and  in- 
demnified of,  from,  and  against  all  former  and 
other  gifts,  grants,  bargains,  sales,  leases,  mort- 
gages, jointures,  dowers,  right  and  title  of  dower, 
uses,  trusts,  wiUs,  intails,  statutes,  recognizances, 
judgments,  [extents^  executions,  rents,  arrears  of 
rent,  annuities,  debts,  legacies,  sum  and  sums  of 
money,  estates,  titles,  troubles,  charges,  and  in- 
cumbrances whatsoever,  made,  done,  or  com- 
mitted by  the  said  Adam  Ash,  or  any  of  his  an- 
cestors, or  any  person  or  persons  claiming,  or  to 
daim,  by,  from,  or  under  him,  or  them,  or  any  of 
them ;  And  moreover,  that  he  the  said  Adam  Ash, 
and  his  heirs,  and  every  other  person  having,  or 
lawfully  or  equitably  claiming,  or  who  shall  or 
may  at  any  time  or  times  hereafter  have,  or  law- 
fully or  equitably  claim  any  estate,  right,  title,  or 
interest  whatsoever,  in,  to,  or  out  of  the  mes- 
suages, lands,  tenements,  and  hereditaments  here- 
by granted  and  released  or  expressed,  or  intended 
so  to  be,  or  in,  to,  or  out  of  any  of  them,  or  any 
part  or  parcel  thereof  by,  from,  under,  or  in  trust 
for  him  or  them,  or  any  of  them,  or  any  of  his 
ancestors,  shall  and  will,  from  time  to  time,  and 
at  all  times  hereafter,  upon  every  reasonable  re- 
quest of  the  said  Cornelius  Crosby  and  Charles 
Crompton,  their  heirs  or  assigns,  but  at  the  proper 
costs  and  charges  in  the  law  of  the  person  or  per- 
sons for  the  time  being,  beneficially  entitled  to  the 
premises,  make,  do,  acknowledge,  and  execute,  or 
cause  and  procure  to  be  made,  done,  acknow- 
ledged, and  executed,  all  such  further  and  other 
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lawful  and  reasonable  acts  and  things,  deeds, 
convejances,  and  assurances  in  the  law,  whatso- 
ever, for  the  further,  better,  more  perfectly  and 
absolutely  granting,  releasing,  and  assuring  the 
messuages,  lands,  tenements,  and  hereditaments 
hereby  granted  and  released,  or  expressed,  or 
intended  so  to  be,  and  every  of  them,  and  every 
part  and  parcel  thereof,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  to,  for, 
and  upon  the  several  nses,  trusts,  intents^  and 
purposes,  and  under  and  subject  to  the  several 
powers,  provisoes,  declarations,  and  agreements 
hereinbefore  limited,  expressed,  declared,  and  con- 
tained of  and  concerning  the  same,  or  such  of 
them  as  shall  be  then  subsisting,  undetermined, 
or  capable  of  taking  effect ;  as  by  them  the  said 
ComeUus  Crosby  and  Charles  Crompton,  their 
heirs  or  assigns,  or  any  of  them,  their  or  any  of 
their  counsel  in  the  law,  shall  be  reasonably 
devised,  or  advised,  and  required  ^  In  wit- 
ness, &c. 

^  [If  protectors  of  the  settlement  are  to  be  appointed,  the 
appointment  may  be  as  follows : 

And  whereas  under  the  provisions  of  the  act  of  parliament 
for  the  abolition  of  fines  and  recoveries,  and  for  the  subatitatioii 
of  more  simple  modes  of  assurance,  the  said  Adam  Ash  would, 
in  default  of  any  appointment  to  the  contrary,  be  the  protedor 
of  the  settlement  hereby  made.  And  whereas  the  said  Adam 
Ash  hath  resolved  to  appoint  the  said  A.  B.,  C.  D.,  and  £.  F^ 
to  be  the  protector  of  the  settlement  hereby  made  in  lieu  of  him 
the  said  Adam  Ash  in  manner  hereinafter  mentioned.  Now  thb 
Indenture  lastly  witnesseth,  that  in  pursuance  and  under  and  by 
virtue  of  the  power  for  this  purpose  contained  in  the  said  last- 
mentioned  act  of  parliament,  the  said  Adam  Ash  doth  hereby 
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nominate  and  appoint  the  said  A.  B.,  C.  D.,  and  E.  F.,  to  be  pro- 
tector of  the  settlement  hereby  made  in  lieu  of  him  the  said  Adam 
Ash  for  and  during  the  natural  life  of  him  the  said  Adam  Ash,  with 
all  such  powers,  authorities,  and  discretion  as  in  and  by  the  same 
last-mentioned  act  of  parliament  are  given  to  or  vested  in  the 
protector  of  any  settlement     Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  in  case  the  said  A.  B.,  C.  D.,  and  E.  F.,  or 
any  or  either  of  them,  or  any  of  their  successors  to  be  appointed 
as  hereinafter  mentioned,  shall  die  or  shall  by  deed  relinquish 
their  or  his  office  of  protector,  then  and  in  such  case  it  shall 
be   lawful   for  the  surviving  or  continuing  protectors  or   pro- 
tector, during  the  life  of  the  said  Adam  Ash,  by  any  deed  or 
deeds  duly  executed,  to  appoint  any  one  person,  or  number  of 
persons  in  ease^  and  not  being  an  alien  or  aliens,  to  be  protector 
of  the  settlement  hereby  made  during  the  life  of  the  said  Adam 
Ash,  in  the  place  of  any  one  person  or  number  of  persons  who 
shall  so  die  or  relinquish  his  or  their  office  of  protector  as  afore- 
said ;  and  that  when  and  so  often  as  any  person  or  persons  shall 
be  appointed  protector  as  aforesaid,  such  person  or  persons  shall 
be  protector  of  the  settlement  hereby  made  in  case  there  shall 
be  no  other  protector ;  but  if  there  shall  then  be  any  other  per- 
son or  persons  protector  of  the  settlement  hereby  made,  then 
joint  protector  with  such  other  person  or  persons.      Provided 
nevertheless,  that  by  virtue  or  means  of  any  appointment  to  be 
made,  under  the  power  lastly  hereinbefore  contained,  the  number 
of  persons  composing  the  protector  of  the  settlement  hereby 
made  shall  never  exceed  three.^ 
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I%e/ollonnng  are  Eatracts  from  a  Deed  preparei 
hy  the  late  Mr.  Booths  and  aUtided  to  in  the 
Opinion  stated  in  Appendix  VII.^  Vol.  L 

This  Indenture,  &c.  1772. 

Between  the  right  honourable  P.  Earl  of  H., 
and  the  most  honourable  Jemima^  Marchioness  6^ 
his  wife,  of  the  first  part,  the  right  honourable 
the  Lady  Annabella  G.,  the  eldest  daughter  of  the 
body  of  the  said  J.,  Marchioness  G.,  begotten  by 
the  said  Earl  of  H.,  of  the  second  part,  the  right 
honourable  lady  M.  J.  G.  the  second  and  youngest 
daughter  of  the  body  of  the  said  J.  Marchioness 
G.,  begotten  by  the  said  Earl  of  H.,  of  the  tiurd 
part,  J.  v.,  of  &c.  of  the  fourth  part,  J.  K  of  &c 
of  the  fifth  part,  J.  J.  and  D.  W.  of  the  sbcth  part, 
the  right  honourable  W.  E.  and  E.  H.  of  the 
seventh  part,  and  the  right  honourable  J.,  Lord 
B.  of  the  eighth  part ;  the  deed  recites 

An  Indentiu*e  dated  the  26th  of  June  1736; 
whereby  the  reversion  in  fee,  to  take  effect  after 
failure  of  issue  male  of  the  Duke  of  K.,  of  and 
in  certain  manors,  &c.  in  the  said  counties  of 

were  conveyed  by  H^  Duke  of 
E.,  to  the  use  of  the  said  Marchioness  G.  and  her 
assigns  for  her  life ;  with  remainder  to  trustees  to 
preserve  contingent  remainders;  with  remainder 
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to  the  first  and  other  sons  of  the  said  Lady  G.  suc- 
cessively in  tail  general ;  with  remainder  to  her 
first  and  other  daughters  successively  in  tail 
general ;  with  divers  remainders  over.  And  also 
recites  the  articles  on  the  marriage  of  the  said  J. 
Marchioness  G.  only  child  of  J.,  Lord  G.,  and  Lady 
A.5  his  wife,  with  the  said  P.,  Earl  of  H.,  dated  the 
19th  May  1740 ;  whereby  (amongst  other  things) 
the  Duke  of  K.  covenants  that  he  wiU,  by  his  will 
or  otherwise,  give  his  personal  estate,  and  the 
monies  to  arise  by  sale  of  certain  real  estates,  to 
be  laid  out  in  lands  to  be  settled  to  the  use  of  the 
said  duke  for  his  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  the  said  Marchioness  G.  for  her  life, 
with  remainder  to  trustees  to  preserve  contingent 
remainders;  with  remainder  to  trustees  for  the 
term  of  five  hundred  years  in  trust  to  raise  800/. 
per  annum  for  the  said  Lord  H.  for  his  life,  and 
for  younger  children's  portions;  with  like  re- 
mainders over,  as  in  the  said  Indenture  of  the 
26th  June  1736 :  it  also  recites 

The  death  of  the  Duke  of  K.  on  the  22d  day 
of,  &c.  without  issue  male ;  and 

The  will  of  the  said  Duke  of  K.  whereby  he 
devises  his  Herefordshire  estates  to  be  sold ;  and 
the  money  arising  by  the  sale  thereof  and  the 
residue  of  his  personal  estate,  after  payment  of 
his  debts,  &c.  to  be  laid  out  in  the  purchase  of 
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lands,  to  be  settled  to  the  same  uses  as  are  men- 
tioned in  the  same  indenture  of  the  26th  June 
1736 :  and  the  deed  also  recites 

Several  codicils  to  the  said  will,  and 

An  act  of  parliament  of  the  15  and  16  Geo.  U. 
for  carrying  the  said  articles  into  execution ;  and 
also, 

Indentures  of  lease  and  release  of  11th  and 
12th  of,  &c.  whereby  several  estates  in  the  county 
of  B.,  purchased  with  the  money  arising  by  sale 
of  the  duke's  Herefordshire  estates,  were  settled 
to  the  uses  mentioned  in  the  said  duke's  wiU. 

'*  And  whereas  there  is  not  any  issue  male  of 
the  body  of  the  said  J.  Marchioness  G.,  and  there- 
fore they  the  said  P.  Earl  of  H.,  J.  Marchione^ 
G.,  and  the  said  Lady  Annabella  G.,  the  eldest 
daughter  of  the  said  J.  Marchioness  G.,  who  has 
attained  her  age  of  twenty-one  years,  as  herdn- 
before  is  mentioned,  are  desirous  of  sujBTering  com- 
mon recoveries,  as  well  of  the  said  several  manors, 
messuages,  lands,  and  hereditaments,  comprised 
in  the  said  recited  Indenture  of  the  26th  of  June 
1736,  and  in  the  will  of  the  said  D.  of  K.,  as  of  the 
several  hereditaments  and  premises  so  purchased 
with  the  said  trust-monies  as  aforesaid,  and  com- 
prised in  the  said  last-recited  indentures  of  lease 
and  release,  and  of  barring  the  estate  tail  so  vested 
in  the   said   Lady  Annabella  G.,  and   aQ    the 
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remainders  over,  and  the  reversion  and  remainder 
in  fee,  which  was  so  limited  to  the  right  heirs 
of  the  said  H-,  late  D.  of  K. ;  but  without  pre- 
judicing or  disturbing  any  of  the  precedent  uses, 
estates,  or  charges,  in  and  by  the  said  indenture 
of  the  26th  of  June  1736,  and  the  said  will  and 
codicils,  or  the  said  recited  act  of  parliament,  or 
the  said  recited  indenture  of  the  12th  day  of,  &c. 
now  last  past,  or  any  of  them,  expressly  or  by 
reference  limited,  created,  or  declared,  prior  to,  or 
before,  the  said  remainder  or  limitation  to  the  first 
daughter  of  the  body  of  the  said  J.  Marchioness 
G.,  by  the  said  Earl  of  H.  (party  hereto)  begotten, 
or  prior  to,  or  before,  the  said  remainder  or 
limitation  to  the  said  Lady  Annabella  6.^  and  the 
heirs  of  her  body  lawfully  issuing,  and  without 
prejudicing,  or  distiu*bing,  any  of  the  powers  or 
privileges  to  the  said  precedent  uses  or  estates 
annexed  or  belonging ;  all  which  precedent  uses, 
estates,  powers,  and  privileges,  are  intended  to  be 
corroborated  and  confirmed  by  the  common  recov- 
eries so  intended  to  be  sufi'ered. 

'^  And  whereas  it  hath  been  agreed  by  and 
between  the  said  P.  Earl  of  H.,  J.  Marchioness  G., 
and  Lady  Annabella  G.,  that  in  case  the  said  Lady 
A-  G.  shall  happen  to  marry  during  the  joint  lives 
of  the  said  P.  Earl  of  H.,  party  hereto,  and  J. 
Marchioness  G.,  and  that  the  said  P.  Earl  of  H. 
shall  and  do  previously  to  and  upon  such  marriage 
of  the  said  Lady  A.  G.  settle  and  secure  to  the 
good  liking  of  the  said  Lady  A.  G.,  and  of  such 
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husband  as  she  shall  marry,  an  annuity  or  yearly 
rent-charge  of  1,500/.,  to  be  paid  and  payable  to  the 
said  Lady  A.  6.  and  her  assigns  during  the  joint 
natural  lives  of  the  said  J.  Marchioness  6.  and 
Lady  A.  6.,  as  and  for  or  towards  a  provision  for 
the  immediate  support  and  mamtenance  of  the 
said  Lady  A.  G.,  during  the  lifetime  of  the  said 
Marchioness  6.  her  mother;  then  and  in  such 
case,  and  in  consideration  thereof,  the  heredita- 
ments and  premises  hereby  released  shall,  from 
and  after  the  decease  of  the  said  J.  Marchioness 
6.,  stand  and  be  charged  and  chargeable  with  so 
much  of  the  sum  of  10,000/.  or  20,000/.,  as  the 
case  shall  happen,  by  the  said  recited  act  of  par- 
liament charged  on,  and  to  be  raised  and  paid  out 
of,  the  real  estates  in  the  same  act  mentioned, 
and  late  of  the  said  P.  Earl  of  H.  deceased,  for 
the  portion  or  portions  of  the  younger  child  or 
children  of  the  said  P.  Earl  of  H.  party  hereto, 
on  the  body  of  the  said  J.  Marchioness  6.  b^ot^ 
ten  or  to  be  begotten,  as  he  the  said  P.  Earl  of  H. 
party  hereto,  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation,  to 
be  by  him  sealed  and  delivered  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing,  or 
any  codicil  or  codicils,  to  be  by  him  signed  in  the 
presence  of  and  attested  by  three  or  more  cred- 
ible witnesses,  shall  declare,  direct,  or  appoint,  as 
an  equivalent  or  satisfaction  for  so  much  of  the 
said  sum  of  10,000/.  or  20,000/.  as  the  case  shall 
happen),  as  shall  be  raised  and  paid  out  of  the 
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said  real  States  late  of  the  said  P.  Earl  of  H., 
deceased,  for  the  portion  or  portions  of  such 
younger  child  or  children.  And  it  hath  been  also 
further  agreed,  that  the  hereditaments  herein  by 
these  presents  granted  and  released  shall  be 
charged  with  such  yearly  sum  or  sums  of  money, 
not  exceeding  in  the  whole  the  sum  of  800/.  as 
hereinafter  mentioned. 

**  Now  this  Indenture  witnesseth,  that  in  order 
to  bar,  dock,  and  destroy  the  said  estate  tail  in 
remainder  now  vested  in  the  said  Lady  Annabella 
G.,  and  aU  other  estates  tail  and  remainders  sub- 
sequent thereto,  in  and  by  the  said  indenture  of 
the  26th  of  June  1736,  and  the  said  will  and 
codicils  of  the  said  H.,  late  Duke  of  K.,  and  the 
said  hereinbefore  recited  acts  of  parliament,  and 
the  said  recited  articles  of  agreement  executed 
previous  to  the  marriage  of  the  said  Earl  of  H., 
party  hereto,  with  the  said  J.  Marchioness  G., 
and  the  said  indenture  of  release  of  the  12th  day 
o^  &c.  now  last  past,  or  any  of  them,  or  other- 
wise, expressly,  or  by  reference,  or  equitably, 
limited,  created,  and  declared,  and  all  remainders, 
or  reversions  thereupon  expectant  or  depending, 
of  and  in  the  several  manors  and  sites  of 
manors,  &c.,  hereinafter  by  these  presents  granted, 
bargained,  sold,  released,  and  confirmed,  or  in- 
tended so  to  be  (but  without  prejudicing  or  dis- 
turbing the  said  uses,  estates,  and  charges,  prior 
or  precedent  to  the  said  remainder  in  tail,  now 
vested  in  the  said  Lady  Annabella  G.  as  afore- 
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said,  or  any  of  the  powers  or  privil^es  to  the 
precedent  uses  or  estates,  or  any  of  them,  annexed 
or  belonging) ;  And  to  the  intent  that  the  same 
manors,  &c.,  with  the  appurtenances  (but  subject 
and  without  prejudice  to  the  uses,  estates,  and 
charges,  prior  and  precedent  to  the  said  remainder 
in  tail,  now  vested  in  the  said  Lady  A.  G.  and  the 
powers  thereto  annexed  or  belonging),  may  be 
assured  and  limited  to  such  uses,  upon  such 
trusts,  for  such  intents  and  purposes,  and  by, 
with,  and  under  such  limitations,  powers,  pro- 
visoes, and  charges  as  are  hereinafter  mentioned 
and  declared  of  and  concerning  the  same,"  and  also 
in  consideration  of  10^.,  &c.,  and  for  divers  other 
good  causes  and  valuable  considerations,  the  said 
Earl  of  H.,  party  to  these  presents,  J.  Marchioness 
G.,  and  Lady  A.  G.,  hereunto  moving ;  **  They  the 
said  P.  Earl  of  H.,  J.  Marchioness  G.,  and  Lady 
Annabella  G.,  have,  and  each  of  them  hath, 
granted,  bargained,  sold,  aliened,  released,  and 
confirmed,  and  by  these  presents  do,  and  each  of 
them  doth  grant,  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  J.  N.**  (in  his  actual  posses- 
sion, &c.),  and  to  his  heirs  all,  &c. 

To  have  and  to  hold  the  said  hereditaments 
and  premises,  &c.  unto  and  to  the  use  of  the  said 
J.  N.  and  his  heirs  during  the  joint  lives  of  the 
said  J.  Marchioness  G.  and  J.  N. 

'*  And  it  is  hereby  declared  and  agreed  to  be 
the  true  intent  and  meaning  of  these  presents. 
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and  of  all  the  said  parties  hereunto,  that  the  said 
J.  N.,  and  his  assigns,  shall  stand  and  be  seised 
of  the  said  several  manors  and  sites  of  manors, 
capital  and  other  messuages,  fkrms,    rectories, 
advowsons,  tithes,  lands,  tenements,  rents,  here- 
ditaments,   and    premises    hereby   released,    or 
intended  so  to  be,  with  their  and  every  of  their 
rights,  members,    and    appurtenances,   for  and 
during  the  joint  natural  lives  of  the  said  J.  Mar- 
chioness G.  and  J.  N.  aforesaid,  to  and  for  the 
end,  intent,  and  purpose  that  he  the  said  J.  N.  by 
virtue  of  these  presents  may  be  and  become  per- 
fect tenant  of  the  immediate  freehold  of  the  said 
manors,  &:c.,  in  order  that  eight  or  more  good  and 
perfect  common  recoveries,  one  or  more  for  each 
of  the  said  counties  of  B.,  &c.,  may  be  perfected, 
suffered,  and  executed  thereof,  in  manner  herein- 
after mentioned ;  for  which  purpose  it  is  hereby 
covenanted,  concluded,  declared,  and  agreed,  by 
and  between  the  said  parties  to  these  presents, 
that  it  shall  and  may  be  lawful  to  and  for  the 
said  J.  E.,  at  the  cost  and  charges  of  the  said  Earl 
of  H.,  before  the  end  of  T.  Term  next  ensuing  the 
date  of  these  presents,  to  sue  forth  out  of  his 
Majesty's  High  Court  of  Chancery,  and  prosecute 
against  the  said  J.  N.,  one  or  more  writ  or  writs 
of  entry,  sur  disseisin  en  le  post  returnable  and 
to  be  returned  before  the  justices  of  his  Majesty's 
Court  of  Common  Pleas  at  Westminster,  thereby 
demanding,  by  apt  and  convenient  names,  quan- 
tities, and  qualities  of  land,  number  of  messuages 
and  acres,  and  other  proper  descriptions,  the  said 
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manors,  &c.  hereby  granted  and  released,  or 
intended  so  to  be,  with  their,  and  evety  of  their, 
rights,  members,  and  appurtenances;  to  wliidi 
said  writ  or  writs  the  said  J.  N.  shall  appear 
gratis  in  his  proper  person,  and  vouch  to  warranty 
the  said  Lady  Annabella  6.,  who  shall  appear  in 
her  proper  person,  or  by  attorney  lawfully  autho- 
rized in  that  behalf,  and  enter  into  the  said  war- 
ranty, and  she  shall  vouch  over  to  warrant  the 
same  premises  the  common  vouchee  of  the  said 
Court  of  Common  Pleas,  who  shall  thereupon 
appear  and  imparl,  and  after  imparlance  had 
shall  make  de&ult,  and  depart  in  contempt  of 
the  said  Court ;  and  such  further  and  other  pro- 
ceedings shall  be  had  on  the  said  writ  or  writs, 
as  that  eight  or  more  common  recoveries,  one  or 
more  for  each  of  the  said  counties  of  B^  &c  shall 
be  thereupon  had  and  suffered  of  the  said  manors 
and  premises  hereby  granted  and  released,  or 
intended  so  to  be,  with  their,  and  every  of  their 
rights,  members,  and  appurtenances,  according  to 
the  form  and  effect  of  common  recoveries  for 
assurance  of  lands  in  such  cases  had  and  accus- 
tomed ;  and  it  is  hereby  concluded,  declared,  and 
agreed  upon,  by  and  between  all  and  every  the 
said  parties  to  these  presents,  that  from  and 
immediately  after  such  time  or  times  as  the  said 
common  recoveries,  or  any  of  them,  shall  be  had, 
executed,  perfected,  and  suffered  as  aforesaid,  the 
said  common  recoveries  in  manner  aforesaid,  or 
in  any  other  manner,  or  at  any  other  time  or 
times,  to  be  had,  perfected,  executed,  and  suffered, 
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of  the  said  manors  and  hereditaments^  and  each 
and  every  of  the  said  common  recoveries,  as  to 
the  hereditaments  to  be  comprised  therem  respec- 
tively, and  the  full  force  and  execution  thereof, 
and  of  these  presents,  and  the  grant  and  release 
herein  contained,  and  all  and  every  other  com- 
mon recovery  and  recoveries,  and  other  assurances 
in  the  law  whatsoever  of  the  said  manors,  &c. 
hereby  granted  and  released,  or  any  of  them,  or 
any  part  or  parts  thereof,  had,  suffered,  and 
executed,  or  to  be  had,  suffered,  and  executed, 
by,  or  between,  the  said  parties  hereto,  or  any  of 
them,  or  whereunto  they,  or  any  of  them,  are,  is, 
or  shall  be,  party  or  parties,  privy  or  privies,  as 
to  all  the  said  hereditaments  and  premises  herein- 
before by  these  presents  granted  and  released,  or 
intended  so  to  be^  and  as  to  every  part  and 
parcel  thereof,  with  their,  and  every  of  their, 
rights^  members,  and  appurtenances  shall  be  and 
enure,  and  the  recoveror  or  recoverors  in  such 
common  recoveries  named  or  to  be  named,  and 
his  or  their  heirs  shall  stand  and  be  seised  of  the 
said  manors,  &c.  hereby  granted  and  released,  or 
intended  so  to  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances : 

*'  In  the  first  place  for  corroborating,  strength- 
ening, and  confirming  the  said  several  uses, 
estates,  terms  of  years,  and  charges,  in  and  by 
the  said  hereinbefore  recited  indentures,  will, 
codicils,  articles  of  agreement,  and  acts  of  parUsr* 
ment,  or  any  of  them,  expressly  or  by  reference. 
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limited,  created,  and  declared,  precedent  to,  or 
before,  the  limitation  to  the  first  daughter  of  the 
body  of  the  said  J.  Marchioness  6.  begotten,  and 
the  heirs  of  her  body  issuing,  or  precedent  or 
prior  to  the  said  limitation  to  the  said  Lady 
Annabella  G.  and  the  heirs  of  her  body  lawfully 
issuing  or  to  be  begotten,  and  for  corroborating, 
strengthening,  and  confirming  the  several  powers 
and  privileges  to  the  same  precedent  uses,  estates, 
terms  of  years,  and  charges,  and  every  or  any  of 
them,  belonging  or  annexed  :  And  from  and  im- 
mediately  after  the  determination  of  the  said 
several  precedent  uses,  estates,  and  charges,  and 
as  the  same  shall  severally  end  and  determine, 
and  subject  to  the  said  precedent  uses,  estates, 
and  charges,  and  every  of  them,  and  without 
prejudice  to  them,  or  any  of  them,  to  such  uses, 
upon  such  trusts,  for  such  intents  and  purposes, 
and  subject  to  such  provisoes,  charges,  conditions, 
and  agreements,  as  are  hereinafter  expressed  and 
declared  of  and  concerning  the  same ;  (that  is  to 
say).  To  the  use  of  such  person  and  persons,  in 
such  order  and  manner,  and  to,  for,  and  upon, 
such  estate  and  estates,  uses,  trusts,  intents,  and 
purposes,  and  with,  upon,  under,  and  subject  %o 
such  powers,  provisoes,  conditions,  and  restric- 
[IS,  and  with  such  remainders  or  limitatitms 
T,  and  chai^;ed  and  chargeable  with  snch 
j-ly  and  gross  sum  and  sums  of  money,  and 
}uch  manner,  as  the  said  P.  Earl  of  H.  party 
eto,  J.  Marchioness  G^  and  Lady  Annabella 
at  any  time  or  times  hereafter,  during  their 
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joint  natural  lives,  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation, 
to  be  by  them,  and  each  and  every  of  them, 
sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  shall 
jointly  direct,  limit,  and  appoint :  And  in  default 
of  such  joint  direction,  limitation,  and  appoint- 
ment, and  in  the  meantime,  and  until  such  joint 
direction,  limitation,  and  appointment  shall  be 
so  made  and  executed,  and  until  the  estate  or 
estates,  interest  or  interests,  charge  or  charges, 
thereby  to  be  directed,  limited,  and  appointed, 
shall  commence  and  take  effect,  and  also  subject 
to  any  such  direction,  limitation,  or  appointment^ 
as  shall  be  so  made,  where  the  same  shall  not 
happen  to  be  a  complete  and  entire  appointment^ 
direction,  and  limitation,  of  and  concerning  the 
whole  of  the  said  manors,  &c.  and  of  and  con- 
cerning the  whole  estate  and  interest  therein,  and 
as  to  such  and  so  many  of  the  said  hereditaments 
and  premises  hereinbefore  by  these  presents 
granted  and  released,  as  shall  remain  unap- 
pointed,  or  concerning  which  no  complete  direc- 
tion, limitation,  or  appointment,  shall  be  made, 
and  as  and  when  the  uses,  estates,  and  charges 
therein,  or  thereupon,  or  in  or  upon  any  part  or 
parts  thereof,  to  be  directed,  limited,  or  appointed, 
shall  end  and  determine/'  To  the  use  of  the  said 
E.  E.  and  E.  !•  for  700  years,  to  commence  from 
the  death  of  the  Marchioness  6.,  with  remainder 
to  Lady  A.  6.  for  life ;  with  remainder  to  trustees, 
to  preserve  &c. ;  with  remainder  to  her  first  and 
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limited,  created,  and  declared,  precedent  to,  or 
before,  the  limitation  to  the  first  daughter  of  the 
body  of  the  said  J.  Marchioness  6.  begotten,  and 
the  heirs  of  her  body  issuing,  or  precedent  or 
prior  to  the  said  limitation  to  the  said  Lady 
Annabella  G.  and  the  heirs  of  her  body  lawMy 
issuing  or  to  be  begotten,  and  for  corroborating, 
strengthening,  and  confirming  the  several  powers 
and  privileges  to  the  same  precedent  uses,  estates, 
terms  of  years,  and  charges,  and  every  or  any  of 
them,  belonging  or  annexed :  And  firom  and  im- 
mediately after  the  determination  of  the  said 
several  precedent  uses,  estates,  and  charges,  and 
as  the  same  shall  severally  end  and  determine, 
and  subject  to  the  said  precedent  uses,  estates, 
and  charges,  and  every  of  them,  and  without 
prejudice  to  them,  or  any  of  them,  to  such  uses, 
upon  such  trusts,  for  such  intents  and  purposes, 
and  subject  to  such  provisoes,  charges,  conditions, 
and  agreements,  as  are  hereinafter  expressed  and 
declared  of  and  concerning  the  same ;  (that  is  to 
say).  To  the  use  of  such  person  and  persons,  in 
such  order  and  manner,  and  to,  for,  and  upon, 
such  estate  and  estates,  uses,  trusts,  intents,  and 
purposes,  and  with,  upon,  under,  and  subject  to 
such  powers,  provisoes,  conditions,  and  restric- 
tions, and  with  such  remainders  or  limitations 
over,  and  charged  and  chargeable  with  such 
yearly  and  gross  sum  and  sums  of  money,  and 
in  such  manner,  as  the  said  P.  Earl  of  H.  party 
hereto,  J.  Marchioness  G.,  and  Lady  Annabella 
G.,  at  any  time  or  times  hereafter,  during  their 
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joint  natural  lives,  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation, 
to  be  by  them,  and  each  and  every  of  them, 
sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  shall 
jointly  direct,  limit,  and  appoint :  And  in  default 
of  such  joint  direction,  limitation,  and  appoint- 
ment, and  in  the  meantime,  and  imtil  such  joint 
direction,  limitation,  and  appointment  shall  be 
so  made  and  executed,  and  until  the  estate  or 
estates,  interest  or  interests,  charge  or  charges, 
thereby  to  be  directed,  limited,  and  appointed, 
shall  commence  and  take  effect,  and  also  subject 
to  any  such  direction,  limitation,  or  appointment, 
as  shall  be  so  made,  where  the  same  shall  not 
happen  to  be  a  complete  and  entire  appointment, 
direction,  and  limitation,  of  and  concerning  the 
whole  of  the  said  manors,  &;c.  and  of  and  con- 
cerning the  whole  estate  and  interest  therein,  and 
as  to  such  and  so  many  of  the  said  hereditaments 
and  premises  hereinbefore  by  these  presents 
granted  and  released,  as  shall  remain  unap- 
pointed,  or  concerning  which  no  complete  direc- 
tion, limitation,  or  appointment,  shall  be  made, 
and  as  and  when  the  uses,  estates,  and  charges 
therein,  or  thereupon,  or  in  or  upon  any  part  or 
parts  thereof,  to  be  directed,  limited,  or  appointed, 
shall  end  and  determine,"  To  the  use  of  the  said 
E.  E.  and  E.  L.  for  700  years,  to  commence  from 
the  death  of  the  Marchioness  6.,  with  remainder 
to  Lady  A.  G,  for  life ;  with  remainder  to  trustees, 
to  preserve  &c. ;  with  remainder  to  her  first  and 
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other  sons  successively  in  tail;  with  remainder 
to  her  first  and  other  daughters  successively  in 
tail :  with  divers  remainders  over ;  and  the  ulti- 
mate remainder  to  the  right  heirs  of  the  said  D. 
of  K.,  deceased. 

''  Provided  always^  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  parties  to  these 
presents,  that  if  the  said  J.  N.  shall  not  pay  to 
the  said  P.  Earl  of  H.  and  J.  Marchioness  6. 
or  the  survivor  of  them,  the  sum  of  £100,000  of 
lawful  money  of  Great  Britain,  on  or  before  the 
first  day  of  August  next  ensuing  the  day  of  the 
date  of  these  presents,  then,  and  in  such  case,  the 
said  grant,  and  release,  so  hereby  made,  shall,  as 
to  all  and  every  of  the  said  hereditaments  before 
by  these  presents  granted  and  released,  or  in- 
tended so  to  be,  with  their  and  every  of  their 
appurtenances,  cease,  determine,  and  be  abso- 
lutely null  and  void ;  and  it  shall  be  lawful  for 
the  said  P.  Earl  of  H.  and  J.  Marchioness  G.  in 
case  she  shall  survive  the  said  Earl  of  H.  to  enter 
on,  and  hold  and  enjoy,  all  and  every  the  said 
premises  hereinbefore  by  these  presents  granted 
and  released,  with  their  appurtenances,  as  in 
their  or  her  former  estate,  anything  hereinbefore 
contained  to  the  contrary  thereof  in  any  wise 
notwithstanding  V* 

'  See  Note  1,  Div.  IV.  to  page  203,  6  ButL  Co.  Litt. 
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This  Indenture,  made  &c.  (in  pursuance,  &c.) 
between  R.  B.  of  &c.  and  G.  his  wife,  whose 
maiden  name  was  6.  F.  of  the  first  part ;  L.  L.  of 
&c.  widow,  whose  maiden  name  was  L.  F.  of  the 
second  part ;  M.  F.  of  &c.  of  the  third  part ;  and 
J.  F.  of  &C.  of  the  fourth  part. 

Whereas  by  the  death  of  H.  F.  late  of  &c. 
deceased,  the  late  brother  of  the  said  G.  B.,  L.  L., 
and  M.  F.,  they  the  said  6.  B.,  L.  L.,  and  M.  F.  as 
his  sisters  and  co-heirs,  became  seised  of,  or  enti* 
tied  to,  the  freehold  estates  in  the  county  of  Y. 
hereinafter  mentioned. 

And  whereas  the  said  R.  B.  and  G.  his  wife, 
L.  L.,  and  M.  F.,  being  desirous  of  making  a  par- 
tition of  the  said  estates,  to  which  they  are 
respectively  entitled  as  aforesaid,  they  did  by 
articles  of  agreement,  bearing  date  on  or  about 
the  25th  day  of  &c.  now  last  past,  nominate, 
authorize,  and  appoint  J.  S.  of  &c.,  and  J.  B.  of 
&c,  to  survey,  measure,  and  value  the  said 
estates,  and  every  part  thereoi^  and  to  set  out, 
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divide,  and  allot  the  same,  in  manner  hereinafter 
mentioned ;  and  the  said  R.  B.  and  G.  his  wife, 
L.  L.,  and  M.  F.,  did  by  the  same  articles  agree  to 
pay  all  costs,  charges,  and  expenses,  which  should 
he  occasioned  by,  or  incurred  in,  making  sudi 
partition,  and  the  costs  and  charges  of  all  deeds 
and  assurances  which  should  be  requisite  or 
necessary  for  eflfecting  the  same  partition  and 
the  confirmation  thereof^  in  equal  shares  and 
proportions ; 

And  whereas  in  pursuance,  and  by  virtue  of 
such  authority  as  aforesaid,  they  the  said  J.  S. 
and  J.  B.,  after  having  attentively  reviewed  and 
surveyed  the  said  estates  late  of  the  said  H.  F., 
deceased,  with  the  appurtenances,  and  the  timber 
and  wood  growing  thereon  respectively,  and  after 
duly  examining  and  considering  the  said  estates 
and  the  condition  thereof,  and  the  buildings  be- 
longing thereto,  and  the  state  of  the  repairs 
thereof,  and  the  situation,  quantity,  nature, 
quality,  and  condition  of  the  same  estates,  and 
the  several  rent-charges,  and  out-goings,  charge- 
able upon  and  issuing  out  of  the  same,  did  fiEurly 
and  impartially  make  a  partition  of  all  the  said 
estates  into  three  equal  parts,  shares,  and  allot- 
ments ;  and  the  said  J.  S.  and  J.  B.  have  caused 
a  schedule  or  particular  to  be  made  of  ea<^  part 
share,  or  allotment,  containing  a  description, 
rental,  and  valuation,  of  the  lands  and  heredita- 
ments comprised  in  such  schedule  or  particular : 
and  which  schedules  being  marked  1,  2,  and  3* 
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were  inclosed  in  three  several  cases,  or  wrappers, 
made  np  in  the  same  form,  and  sealed  by  the  said 
J.  S.  and  J.  B. ; 

And  whereas  at  a  meeting  between  the  said 
R.  B.  and  G.  his  wife,  and  L.  L.,  and  M.  F.,  held 
on  the  9th  day  of  October  instant,  before  the  date 
of  these  presents,  at  the  dwelling-house  of  the 
said  R.  B.,  the  said  three  schedules,  or  particulars, 
so  numbered,  inclosed,  and  sealed  as  aforesaid, 
were  put  into  a  basket  by  the  said  J.  S.  and  J.  B., 
and  one  of  the  said  schedules  was  then  and  there 
drawn  out  of  the  said  basket  by  the  said  R.  B. 
and  G.  his  wife,  as  and  for  their  lot  or  share  of 
and  in  the  said  hereditaments,  which  schedule  on 
being  opened  by  the  said  J.  S.  and  J.  B.  proved  to 
be  No.  1 ;  and  one  other  of  the  said  schedules 
was  drawn  out  of  the  said  basket  by  the  said 
L.  L.,  as  and  for  her  lot  or  share  of  and  in  the 
said  hereditaments,  which  on  being  opened,  as 
aforesaid,  proved  to  be  No.  3 ;  and  the  remaining 
schedule  was  drawn  out  of  the  said  basket  by  the 
said  M.  F.  as  and  for  her  lot  or  share  of  and  in 
the  said  hereditaments,  and  which  on  being 
opened,  as  aforesaid,  proved  to  be  No.  2 ; 

And  whereas  the  said  R.  B.  and  G.  his  wife, 
L.  L.,  and  M.  F.,  being  severally  convinced  of  the 
impartiality  of  the  said  J.  S.  and  J.  B.  in  making 
the  said  partition  and  allotment  of  the  said 
estates  in  manner  aforesaid,  and  being  satisfied 
with  the  several  lots»  or  shares,  by  them  respec- 
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tively  drawn  at  the  said  meeting,  have  mutually 
agreed,  and  are  willing  and  desirous,  to  corro- 
borate and  confirm  the  said  allotments  and 
partition  in  such  manner  as  hereinafter  is  ex- 
pressed. 

Now  therefore  this  indenture  witnesseth,  that 
in  pursuance  of  the  said  agreement,  and  in  oou- 
sideration  of  the  premises^  and  for  corroborating 
and  confirming  the  partition  and  division  so  made 
of  the  said  estates  by  the  said  J.  S.  and  J.  B.  as 
aforesaid ;  and  to  the  end  and  intent,  that  the 
said  several  lots  and  shares  of  and  in  the  same, 
respectively  drawn  by  the  said  R.  B.  and  6.  his 
wife,  L.  L.,  and  M.  F.,  may  be  held  and  enjoyed 
in  severalty ;  and  also  in  consideration  of  the 
sum  of  109.  to  the  said  B.  B.  and  G.  his  wife, 
K  L.,  and  M.  F.  paid  by  the  said  J.  F.  at  or  before 
the  sealing  and  delivery  of  these  presents  (the 
receipt  whereof  is  hereby  acknowledged),  the  said 
B.  B.  and  G.  his  wife,  L.  L.,  and  M.  F.  have,  and 
every  of  them  hath,  granted,  bargained,  sold, 
aUened,  released,  and  confirmed,  and  by  these 
presents  (intended  to  be  duly  acknowledged  by 
the  said  G.  B.  pursuant  to  the  act  for  the  abolition 
of  fines  and  recoveries,  and  for  the  substitution  of 
more  simple  modes  of  assurance)  do,  and  ev^  of 
them  doth  grants  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  J.  F.  and  his  heirs^ 

All  that  cjtpital  messuage,  or  tenement,  &c.  &c; 
and  also  all  and  singular  other  messuages^  cot- 
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tages,  lands,  tenements,  and  hereditaments  what- 
soever in  the  parish  of  in  the  said 
county  of  G.  or  elsewhere  in  the  kingdom  of 
Great  Britain,  of  or  to  which  the  said  H.  F.  was 
at  the  time  of  his  decease  seised  or  entitled  at 
law  or  in  equity  for  any  estate  of  inheritance  in 
possession,  reversion,  remainder,  or  expectancy; 
and  all  and  singular  houses,  outhouses,  &c.  &c. ; 
and  the  reversion  and  remainder,  reversions  and 
remainders,  yearly  and  other  rents,  issues,  and 
profits  of  the  premises ;  and  all  the  estate,  rights 
title,  interest,  property,  clahn,  and  demand  what- 
soever,  of  them  the  said  R.  B.  and  G.  his  wife^ 
L.  L.,  and  M.  F.,  and  every  of  them,  in,  to,  and 
out  of  the  same  messuages  and  hereditaments, 
and  every  of  them ;                    / 

To  have  and  to  hold  the  said  messuages,  lands, 
and  other  hereditaments  expressed  to  be  hereby 
granted  and  released,  with  the  appurtenances, 
unto  the  said  J.  F.,  and  his  heirs  for  ever,  to  the 
several  uses  hereinafter  lunited  and  expressed 
concerning  the  same ;  (that  is  to  say,) 

As  to,  for,  and  concerning  all  such  and  so 
many,  and  such  part  and  parts  of  the  said  mes* 
suages  and  other  hereditaments  expressed  to  be 
hereby  granted  and  released,  as  are  comprised 
in  the  schedule  hereinbefore  mentioned  to  be 
marked  No.  1,  and  to  be  drawn  by,  and  as  for  the 
lot  or  share  of,  the  said  R.  B.  and  G.  his  wife,  a 
true  copy  of  which  schedule  No.  1  is  hereunto 
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annexed,  or  hereunder  written,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their 
rights,  members,  and  appurtenances.  To  the  use 
of  the  said  R.  B.,  and  his  assigns,  during  the  term 
of  his  natural  life ;  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  said  G.  B.,  her 
heirs  and  assigns  for  ever;  and  to  be  by  him, 
her,  and  them  held  in  severalty,  in  lieu  of  the  un- 
divided part  or  share  of  the  said  R.  B.  and  G.  his 
wife,  in  right  of  the  said  G.,  of  and  in  the  entirety 
of  the  said  messuages  and  other  hereditaments 
hereinbefore  expressed  to  be  hereby  granted  and 
released; 

And  as,  to,  for,  and  concerning  all  such  and  so 
many,  and  such  part  and  parts  of  the  said  mes- 
suages and  other  hereditaments  hereinbefore 
expressed  to  be  hereby  granted  and  released,  as 
are  comprised  in  the  said  schedule  hereinbefore 
mentioned  to  be  marked  No.  3,  and  to  be  drawn 
by  the  said  L.  L.,  and  as  and  for  the  lot  or  share 
of  her  the  said  L.  L.,  a  true  copy  of  which  said 
schedule  No.  3,  is  also  hereunto  annexed,  or  here- 
under written,  and  every  part  and  parcel  thereof, 
with  their,  and  every  of  their,  rights,  members, 
and  appurtenances.  To  the  use  of  the  said  L  L, 
her  heirs  and  assigns  for  ever,  to  be  by  h^r  and 
them  held  in  severalty,  in  lieu  of  the  undivided 
part  or  share  of  the  said  L.  L.  of  and  in  the 
entirety  of  the  said  messuages  and  other  here- 
ditaments hereinbefore  expressed  to  be  her^y 
granted  and  released ; 
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And  as,  to,  for,  and  concerning  all  such  and  so 
many,  and  such  part  and  parts  pf  the  said  mes- 
suages and  other  hereditaments  hereinbefore  ex- 
pressed to  be  hereby  granted  and  released  as 
are  comprised  in  the  said  schedule  hereinbefore 
mentioned  to  be  marked  No.  2,  and  to  be  drawn 
by,  and  as  and  for  the  lot  or  share  of,  the  said 
M.  F.,  a  true  copy  of  which  said  last-mentioned 
schedule  No.  2,  is  also  hereunto  annexed,  or  here- 
under written,  and  every  part  and  parcel  thereof, 
with  their  and  every  of  their  rights,  members, 
and  appurtenances.  To  the  use  of  the  said  M.  F. 
her  heirs,  and  assigns  for  ever,  to  be  by  her  and 
them  held  in  severalty,  in  lieu  of  her  undivided 
part  or  share  of  and  in  the  entirety  of  the  said 
messuages  and  other  hereditaments  hereinbefore 
expressed  to  be  hereby  granted  and  released. 

And  the  said  R.  B.  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  and  so  far 
only  as  concerns  the  acts,  deeds,  and  de&ults  of 
himself  and  the  said  6.  his  wife,  and  each  of 
them,  and  the  quiet  enjoyment  and  further  as- 
surance of  one  undivided  third  part  of  the  said 
messuages  and  other  hereditaments ;  and  each  of 
them,  the  said  L.  L.  and  M.  F.  doth  hereby  for 
herself,  her  heirs,  executors,  and  administrators, 
and  so  far  only  as  concerns  her  own  acts,  deeds, 
and  defaults,  and  the  quiet  enjoyment  and  further 
assurance  of  another  undivided  third  part  of  the 
same  messuages  and  other  hereditaments,  coven- 
ant and  agree  with  the  said  J.  F.  his  heirs  and 


230  Partition. 

cestuisque  use,  and  separately  with  eveiy  of  such 
cestuisque  use,  in  manner  foUowing,  (that  is  to 
say,)  that  the  said  messuages  and  other  heredita- 
ments hereinbefore  expressed  to  be  hereby  granted 
and  released,  with  the  appurtenances,  shall  firom 
time  to  tune,  and  at  all  times  hereafter,  remain, 
continue,  and  be  to  the  uses  hereinbefore  limited 
and  expressed,  concerning  the  same,  and  shall  and 
may  be  peaceably  and  quietly  had,  held,  and 
enjoyed,  and  the  rents  and  profits  thereof  received 
and  taken  accordingly,  without  the  lawful  let, 
suit,  trouble,  denial,  eviction,  or  interruption,  o^ 
from,  or  by  the  said  B.  B.  and  G.  his  wife,  L.  L^ 
and  M.  F.,  or  any  of  them,  or  from,  or  by  any 
person  or  persons  claiming  or  to  claim,  by,  from, 
through,  or  under  them,  or  any  of  them;  and 
that  free  and  dear,  and  fr'eely  and  clearly  ac- 
quitted, exonerated,  and  discharged,  or  otherwise 
by  the  said  R.  B.  and  6.  his  wife,  L.  L.,  and  M.  F^ 
or  some  of  them,  their,  or  some  of  their  heirs, 
executors,  or  administrators,  well  and  sufficiently 
saved,  defended,  kept  harmless,  and  indemnified, 
of,  from,  and  against  all  and  singular  former  and 
other  gifts,  grants,  bargains,  sales,  leases,  mort- 
gages, estates,  titles,  troubles,  charges,  and  incum- 
brances whatsoever  had,  made,  done,  committed, 
or  suffered,  or  to  be  had,  made,  done,  conunitted, 
or  suffered  by  the  said  R.  B.  and  6.  his  wife,  L  L^ 
and  M.  F.,  or  any  of  them ;  and  moreover  that 
the  said  B.  B.  and  G.  his  wife,  L.  L.,  and  M.  F. 
respectively,  and  their  respective  heirs,  and  every 
other  person  having,  or  lawfully,  or  equitably 
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daiming,  or  who  shall  or  may  have,  or  lawfully, 
or  equitably  daim,  any  estate,  right,  title,  or 
interest  in,  to,  or  out  of,  the  said  messuages  and 
other  hereditaments  hereinbefore  expressed  to  be 
hereby  granted  and  released,  or  any  of  them,  or 
any  part  thereof,  by,  from,  through,  or  under 
them,  or  any  of  them,  shall  and  will  from  time 
to  time,  and  at  all  times  hereafter,  upon  every 
reasonable  request,  and  at  the  proper  costs  and 
diarges  of  the  said  J.  F.,  his  heirs,  or  cestuisque 
use,  or  any  of  them,  make,  do,  acknowledge,  and 
execute,  or  cause  or  procure  to  be  made,  done, 
acknowledged,  and  executed,  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  convey- 
ances, and  assurances  in  the  law  whatsoever,  for 
the  fruther,  better,  and  more  perfectly  and  abso- 
lutely granting,  conveying,  and  assuring  the  same 
messuages  and  other  hereditaments,  with  the 
appurtenances,  to  the  uses  hereinbefore  limited 
concerning  the  same ;  as  by  the  said  J.  F.,  his 
heurs  or  cestuisque  use,  or  any  of  them,  or  their 
or  any  of  their,  counsel  in  the  law  shall  be  rea- 
sonably advised,  or  devised,  and  required. 

And  whereas  upon  the  treaty  for  the  aforesaid 
partition  it  was  agreed,  that  the  several  title- 
deeds,  evidences,  and  writings  relating  to  the  said 
messuages  and  other  hereditaments  hereinbefore 
expressed  to  be  hereby  granted  and  released 
should  be  deposited  with  the  said  L.  L.,  upon  the 
said  L.  L.  entering  into  a  covenant  to  produce  the 
same,  and  to  permit  copies  to  be  made  thereof. 
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when  thereunto  required,  in  manner  hereinafter 
mentioned ;  and  in  pursuance  of  such  agreement, 
the  title-deeds,  evidences,  and  writings,  mentioned 
in  the  schedule  hereunder  written,  have  been 
delivered  to  the  said  L.  L.,  which  she  doth  hereby 
acknowledge. 

Now  this  Indenture  fbrther  witnesseth,  that  in 
pursuance  of  the  said  last-mentioned  agreement, 
and  in  consideration  of  the  premises,  the  said 
L.  L.  for  herself,  her  heirs,  executors,  administrar- 
tors,  and  assigns,  doth  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  J.  F.  his  heirs,  and 
cestuisque  use,  and,  as  a  separate  covenant,  to 
and  with  each  of  them  the  said  R.  B.  and  G.  his 
wife,  and  F.  M.,  his  and  her  heirs  and  assigns,  that 
she  the  said  L.  L.,  her  heirs,  executors,  adminis- 
trators, or  assigns,  shall  and  will  from  time  to 
time,  and  at  all  or  any  time  or  times  hereafter 
(unless  prevented  by  fire  or  other  inevitable  acci- 
dent), upon  every  reasonable  request,  and  at  the 
proper  costs  and  charges  of  the  said  J.  F^  his  heirs, 
or  cestuisque  use,  or  of  any  of  such  cestuisque 
use,  produce,  and  show  forth,  or  cause  or  procure 
to  be  produced  and  shown  forth,  to  him,  her,  or 
them,  or  any  of  them,  or  to  such  person  or  per- 
sons as  he,  she,  or  they,  or  any  of  them,  shall 
direct,  desire,  or  require,  or  at  any  trial,  hearing, 
or  examination,  in  any  court  of  law  or  equity,  or 
other  judicature,  or  upon  the  execution  of  any 
commission  in  England,  as  occasion  shall  be  or 
require,  the  several  deeds,  evidences,  and  writings 
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mentioned  in  the  schedule  thereof  hereunder 
written,  and  every  or  any  of  them ;  and  at  the 
like  request^  costs,  and  charges,  make  and  deliver, 
or  cause  to  be  made  and  delivered  unto  the  said 
J.  F.,  his  heirs,  or  cestuisque  use,  or  any  of  such 
cestuisque  use,  attested,  or  other  copies  or  ab- 
stracts of,  or  extracts  from,  all,  or  any  of,  the 
same  deeds,  evidences,  or  writings,  and  permit 
such  copies,  abstracts,  or  extracts  to  be  examined 
and  compared  with  the  originals  by  any  person 
or  persons  whom  he  or  they  may  appoint,  for  the 
manifestation,  defence,  and  support  of  the  estate, 
right,  title,  interest,  property,  or  possession  of  the 
said  J.  F.,  his  heirs  and  cestuisque  use,  or  any  of 
them,  of,  in,  or  to  all  or  any  of  the  said  mes- 
suages and  other  hereditaments  hereinbefore  ex- 
pressed to  be  hereby  granted  and  released,  with 
the  appurtenances.    In  witness,  &c. 

[  The  Schedule  to  which  the  above  written  Indenture  refers,'] 
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This  Indenture,  made  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  him- 

ptotiei.       dred  and  forty-three :  (in  pursuance  &c.)  Between 

Michael  Munn  of  of  the  first  part, 

Nathan  Nore  of  of  the  second  part, 

and  Peter  Penny  of  of  the  third 

Reciui  of  a  part :  9Stjbereas  by  indentures  of  lease  and  release, 

^«M  ID  re-  ijg^jjg  ^^^  respectively  on  or  about  the 

and  days  of  January,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  thir- 
teen, the  release  being  made,  or  expressed  to  be 
made,  between  Charles  Church  of  of 

the  first  part,  the  said  Michael  Munn  of  the  second 
part,  and  the  said  Nathan  Nore  of  the  third  part ; 
the  messuages  or  tenements,  piece  or  parcel  of 
ground  and  hereditaments  hereinafter  described, 
and  intended  to  be  hereby  appointed  and  released, 
were  conveyed  and  assured,  and  now  stand 
To  fluch      limited,  To  the  use  of  such  person  or  persons,  for 

uies  u  the  •  •  •• 

▼eDdortbaii  Buch  cstatc  or  estates,  interest  or  interests,  and  to 
^^^        and  for  such  intents  and  purposes,  and  in  such 
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manner  and  fonn,  as  he  the  said  Michael  Munn 
by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  to  be  sealed  and  delivered  by  him  in 
the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses,  shall  direct,  limit,  or  appoint ; 
and  in  default  of,  and  until  such  direction,  limita- 
tion, or  appointment,  To  the  use  of  the  said 
Michael  Munn  and  Nathan  Nore,  and  the  heirs 
and  assigns  of  the  said  Nathan  Nore  for  ever ;  In 
Trust,  nevertheless,  as  to  the  estate  and  interest 
thereby  limited  in  use  to  the  said  Nathan  Nore, 
his  heirs  and  assigns,  for,  and  for  the  only  benefit 
of,  the  said  Michael  Munn,  his  heirs  and  assigns 
for  ever;  and  to  be  conveyed  and  disposed  of 
from  time  to  time,  as  he  the  said  Michael  Munn, 
his  heirs  or  assigns,  should  direct  or  appoint: 
^nlir  SSSI^mas  the  said  Peter  Penny  hath  con-  The  con- 
tracted  and  agreed  with  the  said  Michael  Munn  *™'*' 
for  the  absolute  purchase  of  the  messuages  or 
tenements,  piece  or  parcel  of  ground  and  here- 
ditaments hereinafter  described,  and  intended  to 
be  hereby  appointed  and  released,  and  the  inherit- 
ance  thereof  in  fee-simple,  free  from  all  incum- 
brances, at  or  for  the  price  or  sum  of  three  hun- 
dred pounds:  Note  ti(s  Intrenture  WLiixM%tibf  that 
in  pursuance  of  the  said  recited  contract,  and  in 
consideration  of  the  sum  of  three  hundred  pounds 
of  lawfrd  money  of  Great  Britain  to  the  said 
Michael  Munn,  in  hand,  paid  by  the  said  Peter 
Penny,  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  he  the  said 
Michael  Munn  doth  hereby  acknowledge,  and  of 
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and  firom  the  same  and  every  part  thereof  doth 
acquit,  release,  and  discharge  the  said  Peter 
Penny,  his  heirs,  executors,  administrators,  and 
assigns,  and  every  of  them,  for  ever  by  these 
presents;  he  the  said  Michael  Munn,  in  pur- 
suance of  the  power  or  authority  given  or  re- 
served  to  him  in  and  by  the  said  recited  inden- 
ture of  release,  and  by  force  and  virtue  thereof 
and  of  every  other  power  and  authority  to  him 
given  or  reserved,  in  him  vested,  or  in  any  wise 
The  ap.  enabling  him  in  this  behalf,  Hath  directed,  limited 
and  appointed,  and  by  this  deed  or  instrument  in 
writing,  sealed  and  delivered  by  him  in  the  pre- 
sence of,  and  attested  by,  two  credible  witnesses, 
Doth  direct,  limit,  and  appoint,  that  the  mes- 
suages or  tenements,  piece  or  parcel  of  ground 
and  hereditaments,  hereinafter  described,  and 
intended  to  be  hereby  granted  and  released,  with 
the  appurtenances,  shall  henceforth  remain,  con- 
tinue, and  be^  [to  the  use  of  the  said  Peter 
Penny,  his  heirs  and  assigns  for  ever.]  Stnir  ^ 
Inlrennttf  furt^  SKftnessetjft,  that  in  further  pur- 
suance of  the  said  recited  contract,  and  for  the  con- 
sideration aforesaid,  and  also  in  consideration  of 
the  sum  of  five  shillings  of  lawfiil  money  of  Great 
Britain,  to  the  said  Michael  Munn  and  Nathaniel 
Nore  in  hand  paid  by  the  said  Peter  Penny,  at  or 
before  the  sealing  and  delivery  of  these  pres^its, 

'  [Where  the  limitations  in  the  subsequent  operative  part 
of  the  deed  are  to  uses  in  bar  of  dower,  substitute  for  the  part 
in  brackets,  the  fuUowing :  **  to  the  uses  hereinafter  limited  and 
declared  of  and  concerning  the  same.*'] 
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the  receipt  whereof  is  hereby  acknowledged,  He 
the  said  Nathan  Nore,  at  the  request,  and  by  the 
direction  of  the  said  Michael  Munn  (testified  by 
his  being  a  party  to,  and  sealing  and  delivering 
these  presents),  Hath  bargained,  sold,  aliened,  and 
released,  and  by  these  presents  Doth  bargain,  sell, 
alien,  and  release,  and  the  said  Peter  Penny  Hath 
granted,  bargained,  sold,  aliened,  released,  and 
confirmed,  and  by  these  presents  Doth  grant,  bar- 
gain, sell,  alien,  release,  and  confirm  unto  the  said 
Peter  Penny,  and  his  heirs  and  assigns.  All  those 
messuages,  &c. ;  and  also  all  that  piece  or  parcel 
of  ground,  &c.;  together  with  all  houses,  out- 
houses, buildings,  bams,  stables,  yards,  gardens, 
orchards^  trees,  woods,  underwoods,  hedges,  dit- 
ches, mounds,  fences,  ways,  waters,  watercourses, 
lights,  easements,  privileges,  commodities,  advan- 
tages, emoluments,  rights,  members,  and  appur- 
tenances whatsoever,  to  the  said  messuages  or 
tenements,  piece  or  parcel  of  ground,  and  here- 
ditaments belonging,  or  in  any  wise  appertaining, 
or  at  any  time  heretofore  used  or  enjoyed  there- 
with, or  accepted,  reputed,  deemed,  taken,  or 
known  as  part,  parcel,  or  member  thereof,  or  of 
any  part  thereof;  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  yearly  and  other 
rents,  issues,  and  profits  of  all  and  singular  the 
premises;  and  also  all  the  estate,  right,  title, 
interest,  use,  trust,  property,  possession,  claim, 
and  demand  whatsoever,  both  at  law  and  in 
equity,  of  them  the  said  Michael  Munn  and 
Nathan  Nore,  and  of  each  of  them,  in,  to,  and  out 
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of  the  said  messuages  or  tenements,  piece  or  par- 
cel of  ground,  and  hereditaments,  hereby  granted 
and  released,  or  intended  so  to  be,  and  eveiy  or 
Titie-dMda.  any  part  thereof;  together  with  all  deeds,  evi- 
dences, and  writings  relating  to,  or  concerning  the 
premises  hereby  granted  and  released,  or  intended 
so  to  be,  or  any  of  them,  or  any  part  thereof^  now 
in  the  custody  or  power  of  them  the  said  Michael 
Munn  and  Nathan  Nore,  or  of  either  of  them,  or 
which  they  or  either  of  them  can  obtain  or  pro- 
cure without  suit  at  law  or  in  eqiuty :  To  Have 
Habandiuii.  aud  To  Hold  the  said  messuages  or  tenements, 
piece  or  parcel  of  ground,  and  hereditaments 
hereby  granted  and  released,  or   expressed  or 
intended  so  to  be,  and  every  part  thereof^  with 
the  appurtenances,  unto  the  said  Peter  Penny,  his 
heirs  and  assigns  for  ever,  to  the  only  proper  use 
and  behoof  of  the  said  Peter  Penny,  his  heirs  and 
assigns  for  ever.    And  the  siud  Peter  Penny  doth 
hereby  declare,  that  no  widow  whom  he  may  hap- 
pen to  leave,  shall  be  entitled  to  dower  out  of  the 
The  tnittM  said  hereditaments,  or  any  part  thereof    And  the 
^^ll^L    said  Nathan  Nore,  for  himself,  his  heirs,  exeen- 
owaacti.     ^j.g^  ^^^  administrators,  doth  hereby  covenant 

and  declare  with  and  to  the  said  Peter  Penny,  his 
heirs  and  assigns,  that  he  the  said  Nathan  Nore 
hath  not  at  any  time  heretofore  made,  done,  exe- 
cuted, committed,  or  knowingly  suffered,  or  been 
privy  to  any  act,  deed,  matter,  or  thing  whatso- 
ever, whereby,  or  by  reason  or  means  whereof  the 
messuages  or  tenements,  piece  or  parcel  of  ground, 
and  hereditaments  hereby  appointed  and  released. 
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or  expressed  or  intended  so  to  be,  or  any  part 
thereof,  are,  is,  can,  shall,  or  may  be  conveyed, 
assured,  impeached,  charged,  or  in  any  wise  in- 
cumbered.   And  the  said  Michael  Munn,  for  him-  cormni» 
self,  his  heirs,  executors,  and  administrators,  doth 
hereby  covenant,  promise,  and  agree  to  and  with 
the  said  Peter  Penny,  his  heirs  and  assigns,  in 
manner  following,  (that  is  to  say,)  That  (for  and 
notwithstanding  any  act,  deed,  matter,  or  thing 
whatsoever  made,  done,  executed,  committed,  oc- 
casioned, or  suffered  by  him  the  said  Michael 
Munn,  or  the  said  Nathan  Nore,  to  the  contrary) 
they  the  said  Michael  Munn  and  Nathan  Nore  are, 
or  one  of  them  is,  at  the  time  of  the  sealing  and 
delivery  of  these  presents,  lawfully,  and  right- 
fully seised  ot,  or  well  and  sufficiently  entitled  to 
the  messuages  or  tenements,  piece  or  parcel  of 
ground,  and  hereditaments  hereby  appointed  and 
released,  or  expressed  or  intended  so  to  be,  with  the 
appurtenances,  for  an  absolute  and  indefeasible 
estate  of  inheritance  in  fee-simple  in  possession ; 
and  that  (for  and  notwithstanding  any  such  act, 
deed,  matter,  or  thing  a^s  aforesaid)  they  the  said 
Michael  Munn  and  Nathan  Nore,  or  one  of  them, 
now,  at  the  time  of  the  sealing  and  delivery  of 
these  presents,  have  or  hath,  in  themselves  or 
himself,  good  right,  fiill  power,  and  lawftd  and 
absolute  authority,  to  appoint  and  release  the 
messuages  or  tenements,  piece  or  parcel  of  ground, 
and  hereditaments  hereby  appointed  and  released, 
or  expressed  or  intended  so  to  be,  and  every  part 
thereof,  with  the  appurtenances,  unto  the  said 
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Peter  Penny,  his  heirs  and  assigns,  in  manner 
aforesaid,  and  according  to  the  true  intent  and 
meaning  of  these  presents ;  and  also,  that  it  shall 
and  may  be  lawful  for  the  said  Peter  Penny,  his 
heirs  and  assigns,  from  time  to  time,  and  at  all 
times  hereafter,  peaceably  and  quietly  to  enter 
into  and  upon,  and  to  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  messuages  or  tene- 
ments, piece  or  parcel  of  ground,  and  heredita- 
ments hereby  appointed  and  released,  or  expressed 
or  intended  so  to  be,  and  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  and  of  eveiy 
part  thereoi^  to  and  for  his  and  their  own  use 
and  benefit,  without  any  let,  suit,  trouble,  denial, 
eviction,  ejection,  interruption,  or  disturbance  o£ 
from,  or  by  the  said  Michael  Munn,  or  his  heirs,  or 
any  other  person  or  persons  lawfully  or  equitably 
claiming,  or  to  claim,  by,  from,  through,  under,  or 
in  trust  for  him,  them,  or  any  of  them ;  and  that 
free  and  clear,  and  freely  and  clearly  acquitted, 
exonerated,  and  discharged,  or  otherwise  by  Hie 
said  Michael  Munn,  his  heirs,  executors,  and  ad- 
ministrators, well  and  sufficiently  saved,  defended, 
kept  harmless,  and  indemnified,  of,  from,  and 
against  all  estates,  titles,  troubles,  charges,  and 
incumbrances  whatsoever,  at  any  time  or  times 
heretofore,  or  to  be  at  any  time  or  times  hereafter 
had,  made,  done,  executed,  committed,  occasioned, 
or  suffered  by  the  said  Michael  Munn,  or  by  any 
other  person  or  persons  lawfully  or  equitably 
claiming  or  to  claim,  by,  from,  through,  under,  <»* 
in  trust  for  him :  And  moreover,  that  he  the  said 
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Michael  Munn,  and  his  heirs,  and  every  other 
person  having,  or  lawfiilly  or  equitably  claiming, 
or  who  shall  or  may  have,  or  lawfully  or  equitably 
daim,  any  estate,  right,  title,  or  interest,  in,  to,  or 
out  of  the  said  messuages  or  tenements,  piece  or 
parcel  of  ground,  and  hereditaments,  hereby  ap- 
pointed and  released,  or  expressed  or  intended  so 
to  be,  or  any  part  thereof,  by,  from,  through, 
under,  or  in  trust  for  him  or  them,  shall  and  wiU 
from  time  to  time,  and  at  all  or  any  time  or  times 
hereafter,  upon  every  reasonable  request,  and  at 
the  proper  costs  and  charges  in  the  law  of  the 
said  Peter  Penny,  his  heirs  or  assigns,  make,  do, 
acknowledge,  and  execute,  or  cause  and  procure 
to  be  made,  done,  acknowledged,  and  executed, 
all  such  further  and  other  lawful  and  reasonable 
acts,  deeds,  and  things,  conveyances,  and  as- 
surances in  the  law  whatsoever,  for  the  further, 
better,  more  perfectly  and  absolutely  granting, 
releasing,  conveying,  and  assuring  the  said  mes- 
suages or  tenements,  piece  or  parcel  of  ground, 
and  hereditaments  hereby  appointed  and  released, 
or  expressed  or  intended  so  to  be,  and  every  part 
thereof,  with  the  appurtenances,  unto  and  to  the 
use  of  the  said  Peter  Penny,  his  heirs  and  assigns 
for  ever,  or  otherwise  as  he  or  they  shall  direct 
or  appoint,  as  by  the  said  Peter  Penny,  his  heirs 
or  assigns,  or  any  of  them,  or  his  or  their  or  any 
of  their  counsel  in  the  law,  shall  be  reason- 
ably devised  or  advised,  and  required;  so  that 
the  person  or  persons,  who  shall  be  required  to 
make  and  execute  any  such  further  assurance  or 

VOL.  n.  B 
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assurances,  be  not  compeiled,  nor  compellable,  for 
the  making  or  doing  thereof,  to  go  or  travel  from 
his,  her,  or  their  dwelling  or  respective  dwellings, 
or  usual  place  or  places  of  residence  or  abode, 
in  witness^  &c. 


APPOINTMENT. 


BETTLEliENT    BEFORE    MARRIAGE    UNDER  A  POWER 

OF   APPOINTMENT. 

This  Indenture,  made,  &c.,  [in  pursuance,  so  far 
as  the  same  is  intended  to  operate  as  a  release,  of 
an  act  of  parliament  passed  in  the  fourth  year  of 
the  rei^  of  her  present  Majesty,  intituled,  "  An 
Act  for  rendering  a  Release  as  effectual  for  the 
conveyance  of  Freehold  Estates,  as  a  Lease  and 
Release  by  the  same  Parties,"]  Between  Francis  Pirties. 
Frederick,  of,  &c.,  of  the  first  part;  William  Frede- 
rick, of,  &c.,  (the  eldest  son  of  the  said  Francis 
Frederick),  of  the  second  part ;  Grace  GriflBth,  oi^ 
&c.,  spinster,  of  the  third  part ;  Henry  Howard, 
of,  &c.,  and  Henry  Hunt,  of,  &c.,  of  the  fourth 
part;  John  Jones,  of,  &c.,  and  James  Impey,  of,  &c., 
of  the  fifth  part ;  and  Launcelot  Lyon,  of,  &c., 
and  Luke  Lucas,  of,  &c.,  of  the  sixth  part. 

WEbsxtMf  by  indenture  of  release,  bearing  date  indentaRof 
the  day  of  and  expressed  dtoST  ^ 

to  be  made  [in  pursuance  of  the  hereinbefore 
xnentioned  act  of  parliament],  between  the  said 
^Francis  Frederick,  of  the  first  part,    the  sai4 

b2 
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William  Frederick,  of  the  second  part,  James 
Allen,  of,  &:c.,  of  the  third  part,  and  William 
Andrews,  of,  &c.,  of  the  fourth  part ;  all  that  the 
manor  of  in  the  county  of  with 

the  rights,  members,  and  appurtenances,  and  all 
that  capital  messuage,  or  mansion-house,  &:c.  &c., 
were,  and  now  stand,  settled,  limited,  and  assured. 
To  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  interest  or  interests,  ends,  intents, 
and  purposes,  and  with,  under,  and  subject  to  such 
powers,  provisoes,  limitations,  declarations,  and 
agreements,  and  in  such  sort,  manner,  and  form, 
as  the  said  Francis  Frederick  and  William  Frede- 
rick from  time  to  time,  or  at  any  time  or  times, 
by  any  deed  or  deeds,  instrument  or  instruments 
in  writing,  with  or  without  power  or  revocation 
and  new  appointment,  to  be  by  them  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses,  shall  jointly  direct* 
limit,  or  appoint ;  and  in  default  of  such  joint 
direction,  limitation,  or  appointment,  to  such  uses 
as  in  the  same  indenture  of  release  are  mentioned 
of  and  concerning  the  same  premises. 

The  intend.      Aud  whereas  a  marriage  hath   been  agreed 

6d  mar- 

riage;        upou,  aud  is  intended  to  be  shortly  had  and 
solemnized  between  the  said  William  Frederick 
and  the       aud  Gracc  Griffith ;  and  upon  the  treaty  for,  and 
foTa  mIuL  ill  consideration  of,  the  said  intended  marriage, 
"•"*•        the  said  Francis  Frederick  and  William  Frederick 
did  propose  and  agree,  that  the  said  manor,  mes- 
suages, lands>  advowson,  tenements^  and  heredita- 
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ments  hereinbefore  mentioned,  with  the  appurte- 
nances, should  be  conveyed,  limited,  and  assured 
to,  for,  and  upon  the  uses,  trusts,  intents,  and 
purposes,  and  under  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  herein- 
after  limited,  declared,  and  contained  of  and  con- 
cerning the  same. 

Note  tjbte  Intrenture  WLitm%%t(b}  That  in  pursuance  i^«  «p- 

poiotmeot. 

of  the  said  recited  proposal  and  agreement,  and 
in  consideration  of  the  said  intended  marriage, 
they  the  said  Francis  Frederick  and  William 
Frederick,  in  pursuance  of  the  power  or  authority 
to  them  given,  limited,  or  reserved  in  and  by  the 
said  indenture  of  release  as  aforesaid,  and  by 
force  and  virtue  thereof,  and  of  every  other 
power  and  authority  to  them  given  or  reserved,  in 
them  vested,  or  them  in  any  wise  enabling  in 
this  behalf.  Do  by  this  deed  or  instrument  in 
writing,  by  them  sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  credible  witnesses, 
direct,  limit,  and  appoint,  that  the  said  manor, 
messuages,  lands,  tenements,  advowson,  heredita- 
ments, and  premises  comprised  in  the  said  inden- 
ture of  release,  and  hereinbefore  described,  with 
their,  and  every  of  their  rights,  members,  and 
appurtenances,  shall  henceforth  remain,  continue, 
and  be.  To,  for,  and  upon  the  uses,  trusts,  intents, 
and  purposes,  and  under  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  hereinafter 
expressed,  declared,  and  contained  of  and  con- 
cerning the  same. 
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The  gnmt        Aiid  this  Indenture  further  witnesseth.  That  in 
furtherpursuance  of  the  said  recited  agreement,  and 
in  consideration  of  the  said  intended  marris^, 
and  of  the  sum  of  five  shillings  of  lawful  money 
of  Great  Britain  by  the  said  Henry  Howard  and 
Henry  Hunt  in  hand  paid  to  the  said  Francis 
Frederick  and  William  Frederick,  at  or  before  the 
sealing  and  delivery  of  these  presents  (the  receipt 
whereof  is  hereby  acknowledged) ;  They  the  said 
Francis  Frederick  and  William  Frederick  have, 
and  each  of  them  hath  granted,  bai^ained,  sold, 
released,  and  confirmed,  and  by  these  presents  do, 
and  each  of  them  doth  grant,  bargain,  seU,  re- 
lease, and  confirm  unto  the  said  Henry  Howard 
and  Henry  Hunt,  and  their  heirs.  All  and  every 
the  said  manor,  messuages,  lands,  tenements,  ad- 
Towson,  hereditaments,  and  premise  comprised 
in  the    said  recited  indenture    of  release,  and 
hereinbefore  described;  with  their  and  every  of 
their  rights,  members,  and  appurtenances;  and 
the  reversion  and  reversions,  remainder  and  re^ 
mainders,    yearly  and  other  rents,  issues,  and 
profits  thereof,   and  of  every  part  and   parcel 
thereof;  and  all  the  estate,  rights  title,  interest, 
trust,  property,  claim,  and  demand  whatsoever  of 
them  the  said  Francis  Frederick    and  William 
Frederick,  and  of  each  of  them,  in,  to,  and  out  of 
the  same  premises,  and  every  of  them,  and  ev^ 
or  any  part  or  parcel  thweof ; 

Habeodum.       To  Havc  aud  To  Hold  the  said  manor  and  other 
hereditaments  hereby  granted  and  released,  or 
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expressed  or  intended  so  ta  be,  with  their  and 
every  of  their  rights,  members,  and  appurte- 
nances, nnto  the  said  Henry  Howard  and  Henry 
Hnnt,  and  their  heirs  for  ever ;  nevertheless,  to, 
for,  and  upon  the  uses,  trusts,  intents,  and  pur- 
poses, and  under  and  subject  to  the  powers,  pro- 
visoes, declarations,  and  agreements  hereinafter 
limited,  expressed,  declared,  and  contained  of 
and  concerning  the  same ;  (that  is  to  say,) 

Until  the  said  intended  marriage  shall  take  unmmtf- 
effect  and  be  solemnized,  To  such  and  the  same  u^'pn-  ^ 
uses,  upon  and  for  such  and  the  same  trusts,  uu^^**' 
intents,  and  purposes,  and  under  and  subject  to 
such  and  the  same  powers,  provisoes,  declarations, 
and  limitations,  as  the  said  manor,  and  other 
hereditaments,  at  the  time  of,  or  immediately 
before  the  execution  of  these  presents,  were  or 
stood  limited,    settled,   and  assured;  and  from 
and  after  the  solemnization  of  the  said  intended  Afw  the 

•  mwriago,  to 

marriage,  the  mn  foi- 

lowiog. 

To  the  use,  intent,  and  purpose,  that  the  said  Totbein- 
William  Frederick  and  his  assigns  shall  and  may,  l^dJa 
during  the  joint  lives  of  himself  and  the  said  mm:^i^ive 
Francis  Frederick,  by  and  out  of  the  said  manor  l^ 
and  oth»  hereditaments,  have,  receive,  and  take  jo"n°iiT« 
the  yearly  rent  or  annual  sum  of  &  of  *^5  ^r'^ 

lawful  money  of  Great  Britain,  free  from  taxes,  ^'^•'• 
[except  the  tax  on  property  or  income],  and  with- 
out any  other    deduction  whatsoever,  the  said 
yearly  rent  or  annual  sum  of  £  to  be  paid 
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and  payable  to  him  the  said  William  Frederick 
and  his  assigns,  during  the  joint  lives  of  himself 
and  the  said  Francis  Frederick,  at  or  in  the  com- 
mon dining-hall  of  Lincoln's  Inn,  in  the  said 
county  of  Middlesex,  by  quarterly  payments,  on 
the  days  hereafter  mentioned;  (that  is  to  say,) 
the  twenty-fifth  day  of  December,  the  twenty- 
fifth  day  of  March,  the  twenty-fourth  day  of  June, 
and  the  twenty-ninth  day  of  September,  in  every 
year,  by  even  and  equal  portions ;  the  first  pay- 
ment thereof  to  begin  and  be  made  on  such  of 
the  same  days  of  payment  as  shall  first  happen 
after  the  solemnization  of  the  said  intended  mar- 
riage: 

And  to  the  And  to  this  further  use,  intent,  and  purpose, 
^^^fl^y  that  the  said  Grace  Griffith  (in  case  she  shall 
mtlhftV  survive  the  said  William  Frederick  her  intended 
fai^'of ^*'  husband),  and  her  assigns,  shall  and  may,  fix)m 
-  -  rti"     ^^^  3.fter  the  decease  of  the  said  William  Frede- 


her  huir*^  rick,  yearly  and    every  year,  during  the  then 
**"^'         remainder  of  her  natural  life,  have,  receive,  and 
take,  by  and  out  of  the  said  manor  and  other 
hereditaments,  the  yearly  rent,  or  annual  sum  of 
&  of  lawftil  money  of  Great  Britain,  free 

fix)m  taxes,  [except  the  tax  on  property,  or  in- 
come], and  without  any  other  deduction  whatso- 
ever, and  such  yearly  rent,  or  annual  sum  of 
£  to  be  in  full  for  the  jointure  of  the  said 

Grace  Griffith,  and  in  lieu,  bar,  and  satisfisu^on  of 
and  for  her  whole  dower  or  thirds,  at  common 
law,  or  by  or  on  account  of  custom  or  ftee  bendi. 
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which  she  can  or  may,  or  otherwise  might  or 
could  have  or  claim  in  or  out  of  all  and  every, 
or  any  of  the  freehold,  copyhold,  or  customary 
manors,  messuages,  lands,  tenements,  and  here- 
ditaments, whereof  or  whereunto  the  said  William 
Frederick  now  is,  or  at  any  time  or  times  during 
the  said  intended  coverture  shall  be  seised  or 
entitled,  for  any  estate  of  freehold,  or  copyhold  of 
inheritance,  or  to  which  dower  or  free  bench  is 
incident;  and  to  be  paid  to  the  said  Grace  Grifl&th, 
or  her  assigns,  at  or  in  the  conunon  dining-hall  of 
Lincoln's  Inn,  in  the  county  of  Middlesex,  by 
quarterly  payments,  on  the  days  hereinbefore 
mentioned;  the  first  quarterly  payment  thereof 
to  begin  and  be  made  on  such  of  the  said  days  as 
shall  first  happen  after  the  decease  of  the  said 
William  Frederick : 

And  to  and  for  this  further  use,  intent,  and  Power  of 
purpose,  that  m  case  any  quarterly  payment  or 
payments  of  either  of  the  said  yearly  rents,  or 
annual  sums  of  £  and  £  so  payable 

for  the  time  being  as  aforesaid,  or  any  part 
thereof,  shall  at  any  tune  or  times  be  in  arrear 
or  unpaid  by  the  space  of  fourteen  days  next 
over  or  after  any  of  the  said  days  whereon  the 
same  ought  to  be  paid  as  aforesaid ;  then,  and  so 
often  as  the  same  shall  happen,  it  shall  and  may 
be  lawful  for  the  person  or  persons  for  the  time 
being  entitled  to  the  yearly  rent  or  annual  sum, 
the  quarterly  payment  whereof  shall  be  so  in 
arrear  as  aforesaid,  into  and  upon  the  said  manor 
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and  other  hereditaments,  and  into  and  upon 
every,  or  any  part  or  parcel  thereof,  to  enter,  and 
distrain  for  the  same  yearly  rent  or  annual  sum ; 
and  the  distress  and  distresses,  then  and  there 
found,  to  take,  lead,  drive,  carry  away,  and  im- 
pound, and  in  pound  to  detain  and  keep  until  the 
yearly  rent  or  annual  sum  so  behind  and  unpaid, 
and  aU  arrears  thereoi^  togetha:  with  all  costs, 
charges,  and  expenses  occasioned  and  incurred  by 
taking  and  keeping  such  distress  or  distresses, 
shall  be  fuUy  paid  and  satisfied ;  and  in  default 
of  payment  thereof,  or  of  any  part  thereof  in 
due  time  after  such  distress  or  distresses  shaU  be 
taken,  to  appraise,  sell,  and  dispose  of,  or  cause  to 
be  appraised,  sold,  and  disposed  of,  such  distress 
or  distresses,  or  otherwise  to  act  therein  accxM^* 
ing  to  the  due  course  of  law,  in  like  manner  as 
in  cases  of  distress  taken  for  non-payment  of 
rent  reserved  upon  common  leases ;  to  the  intent, 
that  thereby  and  therewith,  or  otherwise,  the 
yearly  rent  or  annual  sum  so  behind  and  unpaid 
as  aforesaid,  and  all  arrears  thereof,  and  all  costs, 
charges,  and  expenses  attending  the  non-paym«it 
and  recovery  of  the  same,  shall  and  may  be  fuUy 
paid  and  satisfied : 

Power  of  And  to  and  for  this  further  use,  intent,  and 
purpose,  that  in  case  any  quarterly  payment  or 
payments  of  the  said  yearly  rents,  or  annual 
sums  of  £  and  £  or  either  of  them, 

or  any  part  thereof,  shall  at  any  time  or  times  be 
in  arrear  or  unpaid,  by  the  space  of  twenty-eight 


entry. 
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days  next  over  or  after  any  of  the  said  days 
hereinbefore  mentioned  and  appointed  for  pay- 
ment thereof;  then,  and  so  often  as  the  same 
shall  happen  (although  no  formal  or  legal  demand 
thereof  shall  be  made)  it  shall  and  may  be  lawful 
for  the  person  or  persons  for  the  time  being 
entitled  to  the  yearly  rent  or  annual  sum,  the 
quarterly  payment  whereof  shall  be  so  in  arrear, 
into  and  upon  all  and  singular  the  said  manor 
and  other  hereditaments,  or  into  and  upon  any 
part  thereof,  in  the  name  of  the  whole,  to  enter, 
and  the  same  to  have,  hold,  occupy,  possess,  and 
enjoy,  and  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  to  hare,  receive,  and 
take  to  and  for  his,  her,  or  their  own  use  and 
benefit,  until  he,  she,  or  they  shall  thereby  and 
therewith,  or  by  any  other  means,  be  fully  paid 
and  satisfied  the  yearly  rent  or  annual  sum  so 
behind  and  unpaid,  and  all  arrears  thereof,  and 
all  such  arrears  of  the  same  as  shall  grow  due 
or  incur  during  the  time  that  he,  she,  or  they 
shall,  by  virtue  of  such  entry  or  entries,  be  in 
possession  of  the  premises,  or  any  part  thereof, 
together  with  all  costs,  charges,  and  expenses 
whatsoever  attending,  or  occasioned  by,  the 
non-payment  or  recovery  of  the  same,  or  any 
part  thereof,  or  in  relation  thereto;  such  pos- 
session, when  taken,  to  be  without  impeachment  ' 
of  waste. 

And  as  for  and  concerning  the  said  manor,  Androbject 

111  .  11  ji*!  ito  the  aforo" 

messuages,  lands,  tenements,  and  hereditaments  .aid  rents. 
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diargoand    hereby  appointed  and  released,  or  expressed  or 
thruMof     intended  so  to  be,  from  and  immediately  after 
twThTn-"'   the  solemnization  of  the  said  intended  marriage 
^**^    (subject  to,  and  charged  and  chargeable  with,  the 
said  yearly  rents  or  annual  sums  of  £  and 

£  or  such  of  them  as,  according  to  events, 

shall  be  payable  for  the  time  being  as  aforesaid, 
and  to  the  remedies  and  powers  hereinbefore 
given  and  provided  for  securing  the  same  re- 
spectively), 

To  the  use  of  the  said  John  Jones  and  James 
Impey,  their  executors,  administrators,  and  as- 
signs, for  and  during,  and  unto  the  full  end  and 
term  of  two  hundred  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  without 
impeachment  of  waste ;  upon  and  for  the  trusts, 
intents,  and  purposes,  and  under  and  subject  to 
the  powers,  provisoes,  declarations,  and  agree- 
ments hereinafter  expressed,  declared,  and  con- 
tained of  and  concerning  the  same  term ;  and 
from  and  immediately  after  the  end,  expiration, 
or  sooner  determination  of  the  said  term  of  two 
hundred  years,  and  in  the  mean  time  subject 
thereto,  and  to  the  trusts  thereof 

RemaiDder  To  tho  use  of  tho  Said  Fraucis  Frederick  and 
ihtl*f!thCT^*  his  assigns,  for  and  during  the  term  of  his  natural 
for  life ;      jjjj^^  without  impcachment  of  or  for  any  manner 

of  waste;  and  from  and  immediately  after  the 
determination  of  that  estate  by  forfeiture,  or 
otherwise,  in  his  lifetime. 
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To  the  use  of  the  said  Henry  Howard  and  RcmMnder 
Henry  Hunt  and  their  heirs,  during  the  life  of  oftrutteet. 
the  said  Francis  Frederick,  in  trust  to  support  con'u^^'^* 
and  preserve  the  contingent  uses  and  estates  here-  """"  *"* 
after  limited  from  being  defeated  or  destroyed: 
and  for  that  purpose  to  make  entries  and  bring 
actions,   as  occasion  may  reqiiire;    but   never- 
theless  to  permit  and   suffer  the  said  Francis 
Frederick  and   his   assigns,  during  his  life,  to 
receive  and  take  the  rents,  issues,  and  profits 
of  the  premises,  to  and  for  his  and  their  own 
use  and  benefit ;  and  fi*om  and  inunediately  after 
his  decease. 


To  the  use  of  the  said  William  Frederick  and  Remainder 
his  assigns,  for  and  during  the  term  of  his  natural  of  the  in. 
life,  without  impeachment  of  or  for  any  manner  band  for"*^ 
of  waste;  and  from  and  immediately  after  the   **' 
determination  of  that  estate   by  forfeiture,  or 
otherwise,  in  his  lifetime. 


To  the  use  of  the  said  Henry  Howard  and  Remainder 
Henry  Hunt  and  their  heirs,  during  the  life  of  of  tr^t^rM, 
the  said  William  Frederick,  in  trust  to  preserve  wnu^*^* 
and  support  the  contingent  uses  and  estates  here-  "™"^'" 
inafter  limited  firom  being  defeated  or  destroyed ; 
and  for  that  purpose  to  make  entries  and  bring 
actions,  as  occasion  may  require :  but  neverthe- 
less to  permit  and  suflTer  the  said  William  Frede- 
rick and  his  assigns,  during  his  life,  to  receive  and 
take  the  rents,  issues,  and  profits  of  the  premises 
to  and  for  his  and  their  own  use  and  benefit ;  and 
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from  and  immediately  after  the  decease  of  the 
suryivor  of  them  the  said  Francis  Frederick  and 
William  Frederick, 


Remainder 
to  the  use 
of  trustees 
for  five 
hundred 
yews  J 


To  the  use  of  the  said  Launcelot  Lyon  and  Luke 
Lucas,  their  executors,  administrators,  and  as- 
signs, for  and  during,  and  unto  the  full  end  and 
term  of  five  hundred  years  thence  next  ensuing, 
and  fully  to  he  complete  and  ended,  without 
impeachment  of  or  for  any  manner  of  waste; 
nevertheless  upon  and  for  the  sevaiul  trusts, 
intents,  and  purposes,  and  under  and  subject  to 
the  several  powers,  provisoes,  declarations,  and 
agreements  hereinafter  expressed,  declared,  and 
contained  of  and  concerning  the  same  term ;  and 
from  and  after  the  end,  expiration,  or  sooner 
determination  of  the  said  term  of  five  hundred 
years,  and  in  the  mean  time  subject  thereto,  and 
to  the  trust  thereof, 


Remainder 
to  the  use 
of  the  first 
son  of  the 
intended 
marriage  in 
tail  male ; 


To  the  use  of  the  first  son  of  the  body  of  the 
said  William  Frederick  on  the  body  of  the  said 
Grace  Griffith,  his  intended  wife,  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing ;  and  for  default  of  sudi 
issue. 


To  the  use  of  the  second,  third,  fourth,  fifth. 


Remainder 
to  the  use 

of  the  se-     sixth,  aud  all  and  every  other  the  son  and  sons 

cond  and 
other  SODS 

riage  in  taU  body  of  thc  sdld  Gracc  Griffith,  his  intended  wife, 
*'        lawfully  to  be  begotten,  severally,  successiT^y, 


of  the  body  of  the  said  WiUiam  Frederick  on  the 
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and  in  remainder,  one  after  anotlier,  as  they  and 
every  of  them,  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respec- 
tive heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing;  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body 
issuing,  being  always  to  be  preferred,  and  to  take 
before,  the  younger  of  such  sons,  and  the  heirs 
male  of  his  and  theur  body  and  respective  bodies 
issuing ;  and  for  default  of  such  issue, 

To  the  use  of  the  first  son  of  the  body  of  the  Remainder 

said  William  Frederick  on  the  body  of  any  other  SIhefint 

wife,  lawfully  to  be  begotten,  and  the  hehi3  male  JJher^JJfe^ 

of  the  body  of  such  first  son  lawfully  issuing ;  *°  *^  "^•J 
and  for  default  of  such  issue. 

To  the  use  of  the  second,  third,  fourth,  fifth,  Remainder 

to  the  use 

sixth,  and  all  and  every  oth^  the  son  and  sons  oftheae- 
of  the  said  William  Frederick  on  the  body  of  any  ^Lr  ^na 
such  other  wife  or  wives,  lawfully  to  be  begotten,  Jf"n  ua" 
severally,  successively,  and  in  remainder,  one  after  ™*  * ' 
another,  as  they,  and  every  of  them,  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing;  the  elder  of  such  sons,  and  the 
heirs  male  of  his  body  issuing,  being  always  to 
l)e  preferred,  and  to  take  before,  the  younger  of 
such  sons,  and  the  heirs  male  of  his  and  their 
body  and  respective  bodies  issuing;  and  for  de- 
fault of  such  issue, 
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ReoBEinder 
to  the  use 
of  the 
daughten 
of  the  in- 
tended mar* 
riage,  at 
tenants  in 
common  in 
tail  generaL 


CroM  re- 
mainders 
between 
them. 


To  the  use  of  all  and  every  the  daughter  and 
daughters  of  the  said  William  Frederick  on  the 
body  of  the  said  Grace  Grifllth,  his  intended  wife, 
lawfully  to  be  begotten,  equally  to  be  divided 
between  or  amongst  them,  if  more  than  one,  share 
and  share  alike,  as  tenants  in  common,  and  not 
as  joint-tenants,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such 
daughter  and  daughters  lawfully  issuing ;  and  in 
case  there  shall  be  a  failure  of  issue  of  any  one 
or  more  of  such  daughters,  then  as  well  as  to  the 
original  share  or  shares  of,  as  the  share  or  shares 
surviving  or  accruing  to,  such  last-mentioned 
daughter  or  daughters,  or  her  or  their  issue,  to 
the  use  of  all  and  every  other  the  daughter  and 
daughters  of  the  said  William  Frederick  on  the 
body  of  the  said  Grace  Griffith  lawfully  to  be 
begotten,  to  be  divided  between  or  among  them, 
if  more  than  one,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint-tenants,  and  of  the 
several  and  respective  heirs  of  their  bodies  issu- 
ing; and  in  case  all  such  daughters,  but  one, 
shall  happen  to  die  without  issue,  or  if  there  shall 
be  but  one  such  daughter,  then  to  the  use  of 
such  one  or  only  daughter,  and  the  heirs  of  her 
body  lawfully  issuing;  and  for  default  of  such 
issue, 


Remainder  To  tho  uso  of  all  aud  ovoTy  the  daughter  and 
of  the  '''^  daughters  of  the  said  William  Frederick  on  the 
any^othw^^  body  of  auy  other  wife  or  wives,  lawfully  to  be  be- 
nko  mu!''  gotten,  equally  to  be  divided  between  or  amongst 

ner. 
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them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants,  and  of  the  several 
and  respective  heirs  of  the  body  and  bodies  of  all 
and  every  such  daughter  and  daughters  lawfully 
issuing;  and  in  case  there  shall  be  a  failure  of 
issue  of  any  one  or  more  of  such  daughters,  then 
as  well  as  to  the  original  share  or  shares  of,  as 
to  the  share  or  shares  surviving  or  accruing  to, 
such  last-mentioned  daughter  or  daughters,  or 
her  or  their  issue,  to  the  use  of  all  and  every 
other  the  daughter  and  daughters  of  the  said 
William  Frederick,  on  the  body  of  any  such  other 
wife  or  wives  lawfully  to  be  begotten,  to  be  divided 
between  or  among  them,  if  more  than  one,  share 
and  share  alike,  as  tenants  in  common,  and  not 
as  joint-tenants,  and  of  the  several  and  respective 
heirs  of  their  bodies  issuing ;  and  in  case  all  such 
daughters,  but  one,  shall  happen  to  die  without 
issue,  or  if  there  shall  be  but  one  such  daughter, 
then  to  the  use  of  such  one  or  only  daughter, 
and  of  the  heirs  of  her  body  lawfully  issuing; 
and  for  defiEiult  of  such  issue. 

To  the  use  of  the  said  Francis  Frederick,  his 
heirs  and  assigns  for  ever. 

And  as  to,  for,  and  concerning  the  said  term  of  Tmtu  de- 

dared  of 

two  hundred  years  hereinbefore  limited  in  use  to  the  term  of 

200  yean ; 

the  said  John  Jones  and  James  Impey,  their  exe- 
cutors, administrators,  and  assigns  as  aforesaid,  it 
is  hereby  agreed  and  declared  between  and  by  the 
said  parties  hereto,  that  the  same  is  so  limited  to 

VOL.  II.  9 
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them  upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  under  and  subject  to  the  powers,  pro- 
visoes, declarations,  and  agreements  hereinafter 
expressed,  declared,  and  contained  of  and  con- 
cerning the  same ;  (that  is  to  say,) 

jn  tni»t  in  Upou  trust,  iu  case,  and  so  often  as,  any  quar- 
place  for  tevlj  paymcut  or  payments  of  the  said  yearly 
curing  the    rents  or  annual  sums  of  £  and  £  so 

chaine.  payable  respectively  for  the  time  being  as  afore- 
said, or  either  of  them,  or  any  part  thereof  respec- 
tively, shaU  be  behind  and  unpaid  by  the  space  of 
forty  days  next  over,  or  after,  any  of  the  said 
days  hereinbefore  appointed  for  payment  of  the 
same  respectively  (although  no  formal  or  l^al 
demand  thereof  shaU  be  made);  then,  and  so 
often  as  the  same  shall  happen,  that  they  the  said 
John  Jones  and  James  Impey,  or  the  survivor  of 
them,  or  the  executors,  administrators,  or  assigns 
of  such  survivor,  shall  and  do  from  time  to  time, 
by  and  out  of  the  rents,  issues,  and  profits  of  the 
said  manor  and  other  hereditaments  comprised  in 
the  said  term  of  two  hundred  years,  or  by  de- 
mising, leasing,  selling,  or  mortgaging  the  same 
premises,  or  any  of  them,  or  any  part  thereof,  for 
all,  or  any  part  of,  the  same  term,  or  by  bringing 
actions  against  the  tenants  or  occupiers  of  the 
same  premises,  or  any  of  them,  for  the  rents  then 
in  arrear,  or  by  such  other  ways  or  means  as  to 
them  or  him  shall  seem  meet,  raise  and  levy  such 
sum  and  sums  of  money  as  shall  be  sufficient 
from  time  to  time  to  pay  and  satisfy  such  arrears 
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of  the  said  yearly  rents  or  annual  sums  of  £ 
and  £  or  either  of  them^  or  so  much  thereof 

as  shall  from  time  to  time  happen  to  be  in  arrear 
and  unpaid ;  together  with  aU  loss,  costs,  charges, 
damages,  and  expenses,  which  the  said  John  Jones 
and  James  Impey,  or  the  siurivor  of  them,  or  the 
executors,  administrators,  or  assigns  of  such  sur* 
yivor,  and  the  person  or  persons  for  the  time  being 
respectively  entitled  to  such  arrears  as  aforesaid, 
shall  sustain,  expend,  or  be  put  unto,  for  or  by 
reason  of  the  non-payment  of  the  same  yearly 
rents  or  annual  sums  of  £  and  £  or 

either  of  them,  or  any  part  thereof  at  the  days 
and  tunes,  and  in  manner  before  appointed  for 
the  payment  thereof  rddpectively ;  and  shall  and 
do  pay,  apply,  and  dispose  of  the  same  monies 
accordingly. 


And  upon  further  trust,  in  case  the  said  William  ^°^ » 

^  tnut,  in 

Frederick  shall  die  in  the  lifetime  of  the  said  <»»  the  in- 

tended  has- 

Francis  Frederick,  and  there  shall  be  one  or  more  band  ihaii 
child  or  children  of  the  said  WiUiam  Frederick,  fiith^'i 
on  the  body  of  the  said  Grace  Griffith  to  be  be-  nLTonej 
gotten,  bom  in  his  lifetime,  or  in  due  time  after  i^ten- 
his  decease,  then,  and  in  such  case,  that  the  said  chud^n^f 


John  Jones  and  James  Impey,  or  the  survivor  of 
them,  or  the  executors,  administrators,  or  assigns 
of  such  survivor,  shall  and  do,  during  the  then 
remainder  of  the  life  of  the  said  Francis  Frede- 
rick (subject  and  without  prejudice  to  the  raising 
and  paying  the  said  yearly  rent  or  annual  sum 
of  £  and  to  the  remedies  and  powers  for 

s2 


the  mar- 
riage. 
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recovering  the  same  as  aforesaid),  by  and  out  of 
the  annual  rents  and  profits  of  the  said  manor 
and  other  hereditaments  comprised  in  the  said 
term  of  two  hundred  years,  levy  and  raise  for  the 
maintenance,  support,  and  education  of  such  child 
or  children,  the  yearly  sum  or  sums  of  money 
hereinafter  mentioned ;  (that  is  to  say,)  in  case 
there  shall  be  but  one  such  child,  then  the  yearly 
sum  of  one  hundred  pounds ;  and  in  case  there 
shall  be  two  such  children,  and  no  more,  then  the 
yearly  sum  of  one  hundred  and  fifty  pounds, 
to  be  equally  divided  between  them,  share  and 
dhare  alike ;  and  in  case  there  shall  be  three  or 
more  such  children,  then  the  yearly  sum  of  two 
hundred  pounds,  to  be  dually  divided  among 
them,  share  and  share  alike ;  and  shall  and  do,  at 
their  or  his  discretion,  either  themselves  pay  and 
apply  such  sum  or  sums  for  the  maintenance, 
support,  and  education  of  such  child  or  children 
accordingly,  or  shall  and  do  (if  they  the  said 
trustees  or  trustee  for  the  time  being  shall  think 
proper)  pay  such  sum  or  smns  of  money  or  any 
part  or  parts  thereof  to  the  guardian  or  guardians 
for  the  time  being  of  such  child  or  children,  to  be 
by  such  guardian  or  guardians  applied  for  or 
towards  the  maintenance,  support,  and  education 
of  such  child  or  children  respectively ;  and  it  is 
hereby  agreed  and  declared,  that  such  respective 
sums  for  maintenance  as  aforesaid  shall  be  paid 
by  quarterly  payments  on  the  days  of  payment 
hereinbefore  mentioned,  in  every  year,  by  equal 
portions ;  the  first  payment  thereof  to  h&ffXL  and 
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be  made  on  such  of  the  said  days,  as  shall  first 
happen  after  the  decease  of  the  said  William 
Frederick,  dying  in  the  lifetime  of  the  said  Francis 
Frederick  as  aforesaid. 


Provided  always,  that  in  case  any  of  the  said  f^"*^*^"*'" 
children,  who  shall  become  entitled  to  the  pro- 
vision for  maintenance  as  last  hereinbefore  men- 
tioned, shall  afterwards  die  in  the  lifetime  of  the 
said  Francis  Frederick,  then  the  share  of  each 
such  child  so  dying  of  and  in  such  provision  of 
maintenance  as  aforesaid,  shall  devolve  upon,  and 
vest  in  the  survivors  or  survivor  of  them,  in  aug- 
mentation of,  and  in  addition  to,  his,  her,  or  their 
original  share  or  shares  thereof,  as  aforesaid ;  but 
so  that  the  provision  of  maintenance  for  no  one 
such  child  shall  exceed  the  yearly  sum  of  one 
hundred  pounds,  nor  for  two  such  children  the 
yearly  sum  of  one  hundred  and  fifty  pounds 
between  them. 

And  upon  ftirther  trust,  that  they  the  said  ^"^j*^^^^ 
John  Jones  and  James  Impey,  and  the  survivor  }*«»«» »«« 

'■    *^  10  remain- 

of  them,  and  the  executors,  administrators,  and  <»«'  ^  ^ 

oeive  the 

assigns  of  such  sm^vor,  shall  and  do  permit  and  ovcrpim  of 

the  renta. 

sufier  the  person  or  persons,  to  whom  the  next  or 
immediate  reversion  or  remainder  expectant  upon 
the  determination  of  the  said  term  of  two  hun- 
dred years,  of  and  in  the  premises  therein  com- 
prised, shall,  for  the  time  being,  belong,  to  receive 
and  take  the  rents  and  profits,  or  the  surplus  of 
the  rents  and  profits,  which  shall  remain  after. 
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and  not  be  applied  in  or  towards  the  execution 
and  performance  of  the  trusts  hereby  declared  of 
the  same  term  of  two  hundred  years. 

SiTtem  Provided  also,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  parties  hereto, 
that  when  the  trusts  hereinbefore  declared  of  and 
concerning  the  said  term  of  two  hundred  years 
shall  have  been  executed  and  performed  or  satis- 
fied, or  shall  have  become  unnecessary  or  incapable 
of  taking  eflTect,  and  the  costs  and  charges  (if  any) 
of  the  trustees  of  the  same  term,  their  executors, 
administrators,  and  assigns,  in  and  about  the  execu- 
tion and  performance  of  the  same  trusts,  shall  have 
been  fully  paid  and  satisfied  (and  which  they  are 
hereby  respectively  authorized  and  empowered  to 
levy  and  raise  by  all  or  any  of  the  ways  and  means 
aforesaid,  and  to  retain  accordingly) ;  then,  and 
immediately  thenceforth,  the  said  term  of  two 
hundred  years  of  and  in  the  premises  therein 
comprised,  or  so  much  thereof  as  shall  remain 
unsold  and  undisposed  of  for  the  purposes  afore- 
said shall  cease,  determine,  and  be  absolutely 
void. 


Truit  de-         And  as,  to,  for,  and  concerning  the  said  term  of 
the  term  of  fivc  hundrcd  years,  hereinbefore  limited  in  use  to 

liTe  han- 

drodjean.  tho  Said  Launcclot  Lyon  and  Luke  Lucas,  their 
executors,  administrators,  and  assigns  as  aforesaid, 
it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto,  that  the  same  is  so  limited 
to  them  upon  and  for  the  trusts,  intents,  and 
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purposes,  and  under  and  subject  to  the  powers, 
provisoes,  declarations  and  agreements,  herein- 
after expressed,  declared,  and  contained  of  and 
concerning  the  same  term ;  (that  is  to  say,) 

Upon  trust,  in  case  there  should  be  any  child  or  in  tnwt  for 

raising  poi> 

children  of  the  said  William  Frederick  on  the  tionifor 
body  of  the  said  Grace  GriflBth,  his  intended  wife,  cwidren 
or  any  other  wife  or  wives,  to  be  begotten,  other  Joded  oT 
than,  or  not  being  an  eldest  or  only  son,  for  the  ^r^^ 
time  being  entitled,  under  the  limitations  herein- 
before contained,  to  the  said  manor  and  other 
hereditaments,  for  an  estate  tail  in  possession,  or 
in  remainder  immediately  expectant  upon  the 
decease  of  the  survivor  of  the  said  William 
Frederick  and  Francis  Frederick ;  then,  that  they 
the  said  Launcelot  Lyon  and  Luke  Lucas,  or  the 
survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  shall  and  do,  either  in 
the  lifetime  of  the  said  William  Frederick,  with 
his  consent  in  writing,  or  else  not  till  after  his 
decease  (but  subject  and  without  prejudice  to 
the  life  estate  of  the  said  Francis  Frederick,  and 
to  the  raising  and  paying  the  said  yearly  rent- 
charge  or  sum  of  £  hereinbefore  limited 
in  use  to  the  said  Grace  Griffith  for  her  life,  and 
to  such  remedies  for  recovering  the  same  as 
aforesaid),  by  demise,  sale,  or  mortgage,  of  the 
said  manor  and  other  hereditaments  comprised  in 
the  same  term  of  five  hundred  years,  or  of  a 
competent  part  thereof,  for  all  or  any  part  of  the 
same  term,  or  by  and  out  of  the  annual  rents, 
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issues,  and  profits  thereof,  or  by  bringing  actions 
against  the  tenants  or  occupiers  of  the  same 
premises,  or  any  of  them,  for  the  rents  then  in 
arrear,  or  by  all  or  any  of  the  said  ways  or 
means,  or  by  such  other  ways  or  means  as  they 
the  said  Launcelot  Lyon  and  Luke  Lucas,  or  the 
survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  shall  think  fit,  raise, 
and  levy,  or  borrow  and  take  up  at  interest,  for 
the  portion  or  portions  of  such  child  or  children, 
whether  by  the  said  Grace  Griffith  or  any  other 
wife  or  wives,  other  than,  or  not  being  any  of 
them  an  eldest  or  only  son  for  the  time  being 
entitled  as  aforesaid,  the  sum  or  sums  of  money 
K  bat  one    hereinafter  mentioned;  (that  is  to  say,)  if  there 

joanger 

child,  or  shall  be  but  one  such  child,  not  being  an  eldest 
£3000,  to  or  only  son  entitled  as  aforesaid,  the  sum  of  three 
oordi^  to'  thousand  pounds  of  lawftd  money  of  Great  Britain, 
Lra?^the  as  and  for  the  portion  of  such  one  child,  and  to  be 
paid  and  payable  to,  and  to  become  vested  in, 
such  one  child,  at  or  upon  such  age,  day,  or  time, 
as  the  said  William  Frederick,  by  any  deed  or 
writing,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  sealed  and  delivered  by 
him  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils 
thereto,  shall  direct  or  appoint;  and  in  defiiult 
of  such  direction  or  appointment,  to  be  an  interest 
vested  in  such  child,  being  a  younger  son,  at  his 
age  of  twenty-one  years,  or,  being  a  daughter,  at 
her  age  of  twenty-one  years,  or  day  of  marriage 


buibuid. 
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(which  shall  first  happen) ;  and  to  be  paid  to  him 
or  her  at  or  upon  such  age  or  time  accordingly,  if 
the  same  shall  happen  after  the  decease  of  the  said 
William  Frederick ;  but  if  the  same  shall  happen 
in  his  life-time,  then  the  same  shall  be  paid  imme- 
diately  after  his  decease,  unless  he  shall  signify 
his  consent  in  writing,  under  his  hand  and  seal, 
that  the  same  shall  be  raised  and  paid  in  his 
lifetime ;  and  if  there  shall  be  two  or  more  such  if  two  or 
children,  other  than,  or  not  being  any  of  them  an  £5)000. 
eldest  or  only  son  entitled  as  aforesaid,  then  the 
sum  of  five  thousand  pounds  of  lawful  money  of 
Great  Britam,  for  the  portions  of  such  two  or  more 
children ;  the  said  sum  of  five  thousand  pounds  to 
be  shared  and  divided  between  or  among  such  chil- 
dren, not  being  an  eldest  or  only  son  entitled  as 
aforesaid,  in  such  parts  or  proportions,  and  to  vest 
in,  and  be  paid  to,  such  children  respectively,  at 
or  upon  such  ages,  days,  or  times,  and  to  be  sub- 
ject to  such  charges,  provisoes,  and  limitations  for 
the  benefit  of  some  or  one  of  the  said  children, 
and  in  such  manner,  as  the  said  William  Frederick 
by  any  deed  or  deeds,  instrument  or  instruments, 
in  writing,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  him  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils 
thereto,  shall  direct  or  appoint ;  and  in  default  of 
such  direction  or  appointment,  to  be  equally 
divided  between  or  among  such  children,  other 
than,  or  not  being  any  of  them  an  eldest  or  only 
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son  entitled  as  aforesaid,  share  and  share  alike ; 
the  share  or  respective  shares  of  such  of  the  said 
children  as  shall  be  a  younger  son  or  sons,  to 
become  a  vested  interest  or  vested  intai'ests  in  him 
or  them  respectively,  at  his  or  their  age  or  respec- 
tive ages  of  twenty-one  years ;  and  the  share  or 
shares  of  such  of  them  as  shall  be  a  daughter  or 
daughters,  to  become  a  vested  interest  or  vested 
interests  in  her  or  them  respectively,  at  her  or 
then*  age  or  respective  ages  of  twenty-one  years, 
or  day  or  respective  days  of  her  or  their  marriage 
or  respective  marriages  (which  shall  first  happen), 
and  to  be  paid  and  payable  at  or  upon  the  same 
ages,  days,  or  times  accordingly,  in  case  the  same 
shall  happen  after  the  decease  of  the  said  William 
Frederick ;  but  in  case  the  same  shall  respectively 
happen  in  the  lifetime  of  the  said  WUliam  Frede- 
rick, then  the  same  shall  be  paid  immediately 
after  his  decease,  unless  he  shall  signify  such 
consent  as  aforesaid,  that  the  same  or  any  of  them 
shall  be  raised  and  paid  in  his  lifetime. 


No  nioilr 
gage  or  nle 
to  be  made 
in  the  life- 
time of  the 
father. 


Provided  always,  that  no  sale  or  mortgage,  for 
raising  such  portion  or  portions  as  hereinbefore 
mentioned,  of  the  said  manor  and  other  heredita- 
ments, or  any  of  them,  or  any  part  thereof  shall 
be  made  in  the  lifetime  of  the  said  Francis  Fre- 
derick, unless  with  his  consent  and  approbation, 
testified  in  writing  under  his  hand  and  seal. 


Provision  in      Providcd  alway s,  and  it  is  hereby  agreed  and 
partial  ap-    dcclared  between  and  by  the  said  parties  hereto, 

pointment. 
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that  in  case  any  appointment  shall  be  made  in 
pursuance  of  the  powers  aforesaid,  or  either  of 
them,  which  shall  only  extend  to  a  part  or  parts 
of  the  sum  or  sums  of  money  hereby  intended 
for  the  portion  or  portions  of  such  child  or 
children,  other  than  or  not  being  an  eldest  or 
only  son  entitled  as  aforesaid,  such  appointment 
shall  be  valid  and  eflTectual,  notwithstanding  the 
non-appointment  of  the  remaining  part  or  parts 
of  such  portion  or  portions ;  but  in  that  case, 
any  child  entitled  to  a  portion  or  share  under 
such  appointment,  shall  be  entitled  to  no  further 
share  of  and  in  the  remaining  or  unappointed 
part  or  parts  of  the  monies  hereby  intended  for 
portions  as  aforesaid,  until  he  or  she  shall  have 
brought  his  or  her  appointed  share  into  hotchpot, 
and  shall  have  accounted  for  the  same  accord- 
ingly; unless  the  said  William  Frederick  shall 
declare  a  contrary  intention  in  writing. 

And  upon  further  trust,  that  they  the  said  Provitioii 
Launcelot  Lyon  and  Luke  Lucas,  and  the  survi-  teimooe. 
Tor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  shall  and  do  in  the 
mean  time  from  and  after  the  decease  of  the  said 
William  Frederick,  and  until  the  portion  or  por- 
tions hereby  intended  for  daughters  and  younger 
sons  as  aforesaid,  shall  respectively  become  pay- 
able as  aforesaid,  (but  subject  and  without  pre- 
judice as  aforesaid),  by  and  out  of  the  annual 
rents  and  profits  of  the  said  manor  and  other 
hereditaments  comprised  in  the  said  term  of  five 
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hundred  years,  levy  and  raise,  for  the  mainte- 
nance and  education  of  such  child  or  children, 
not  being  any  of  them  an  eldest  or  only  son,  such 
yearly  sum  and  sums  of  money  as  hereinafter 
mentioned ;  (that  is  to  say,)  until  such  child  or 
children  shall  respectively  attain  the  age  of 
twelve  years,  such  yearly  sum  for  each  of  them 
as  will  be  equivalent  to  the  interest  of  the  por- 
tion hereby  intended  for  him  or  her  as  aforesaid, 
after  the  rate  of  two  pounds  for  every  one  hun- 
dred pounds  by  the  year ;  and  from  and  afta*  the 
age  of  twelve  years,  and  until  such  portion  or 
respective  portions  shall  become  payable,  sudi 
yearly  sum  for  each  such  child  as  will  be  equiva- 
lent to  the  interest  of  the  portion  hereby  intended 
for  him  or  her  as  aforesaid,  after  the  rate  of  four 
pounds  for  every  one  hundred  pounds  by  the 
year ;  and  also  shaU  and  do,  at  their  or  his  dis- 
cretion, either  themselves  pay  and  apply  such 
sums  for  the  maintenance  and  education  of  such 
child  or  children  accordingly,  or  shall  and  do  (if 
they  the  said  trustees  or  trustee  for  the  time 
being  shall  think  proper)  pay  the  said  several 
sums  of  money  or  any  part  or  parts  thereof  to  the 
guardian  or  guardians  for  the  time  being  of  such 
child  or  children,  to  be  by  such  guardian  or 
guardians  applied  for  or  towards  the  maintenance 
and  education  of  such  child  or  children  respec- 
tively; and  it  is  hereby  agreed  and  declared, 
that  such  respective  sums  for  maintenance  as 
aforesaid,  shall  be  paid  by  quarterly  payments  on 
the  days  of  payment  hereinbefore  mentioned,  in 
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every  year,  by  equal  portions ;  the  first  payment 
thereof  to  begin  and  be  made  on  such  of  the 
said  days  as  shall  first  happen  after  the  decease 
of  the  said  William  Frederick. 

Provided  always,  and  it  is  hereby  agreed  and  f "'^^^ 
declared  between  and  by  the  said  parties  hereto, 
that  if  there  shaU  be  more  than  one  such  child, 
for  whom  portions  are  hereby  provided  as  afore- 
said, and  any  of  them  being  a  younger  son  or 
sons,  shall  depart  this  hfe,  or  become  an  eldest  or 
only  son,  under  the  age  of  twenty-one  years,  or, 
being  a  daughter  or  daughters,  shall  depart  this 
life  under  that  age,  without  being  or  having  been 
married ;  then,  and  in  such  case,  and  in  de&ult 
of,  and  subject  to  any  such  appointment  as  afore- 
said, the  portion  hereby  intended  to  be  provided 
for  each  such  daughter,  and  for  each  such  son  so 
dying,  or  becoming  an  eldest  or  only  son,  or  so 
much,  and  such  part  thereof,  as  shall  not  be 
sooner  advanced  for  any  younger  son  or  sons  as 
hereinafter  mentioned,  shall  accrue  and  belong  to 
the  survivor  or  survivors,  and  other  or  others  of 
such  children  (not  being  an  eldest  or  only  son, 
entitled  as  aforesaid),  and  shall  vest  in  and  be 
paid  to  him,  her,  or  them  (if  more  than  one),  in 
equal  parts  and  shares,  at  or  upon  such  and  the 
same  ages,  days,  and  times  respectively,  and  in 
such  and  the  same  manner,  as  is  hereinbefore 
declared,  touching  or  concerning  his,  her,  or  their 
original  portion  or  portions,  or  as  near  thereto  as 
circumstances  will  peimit;  and  such  benefit  of 
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survivorship  and  accruer  shall  extend  as  well  to 
the  surviving  or  accruing,  as  to  the  original  por- 
tion  or  portions ;  but  so  nevertheless,  that  no  one 
child  shall  by  survivorship  or  otherwise  have  or 
be  entitled  to  more  than  the  sum  of  £  for 

his  or  her  portion. 

Power  to         Provided  always,  and  it  is  hereby  agreed  and 
for  the  ad-    doclarcd  between  and  by  the  said  parties  hereto, 

vancement  ./  * 

ofyouDger  that  it  shall  and  may  be  lawful  for  the  said 
Launcelot  Lyon  and  Luke  Lucas,  or  the  survivor 
of  them,  or  the  executors,  administrators,  or 
assigns  of  such  survivor,  at  any  time  or  times 
during  the  life  of  the  said  William  Frederick, 
with  his  consent  and  approbation  signified  by 
some  deed  or  deeds,  writing  or  writings,  to  be 
sealed  and  delivered  by  him  in  the  presence  of, 
and  to  be  attested  by,  two  or  more  credible  wit- 
nesses, and  at  any  time  or  times  after  his  decease, 
at  the  discretion  and  of  the  proper  authority  of 
the  said  Launcelot  Lyon  and  Luke  Lucas,  or  the 
survivor  of  them,  or  the  executors,  administra- 
tors, or  assigns  of  such  survivor,  to  raise  and 
levy,  by  all  or  any  of  the  aforesaid  ways  or  means 
(but  subject  nevertheless,  and  without  prejudice 
aa  aforesaid),  any  sum  or  sums  of  money,  in  part 
of  the  portion  or  portions  hereby  intended  for 
such  of  the  said  children  as  shall  be  a  younger 
son  or  sons,  and  shall  and  do,  with  the  consent  in 
writing  of  the  said  William  Frederick  during  his 
life,  and  after  his  decease  at  their  or  his  discre- 
tion, pay  and  apply  the  monies  so  to  be  raised  for 
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the  purpose  of  placing  or  putting  such  younger 
son  or  sons,  for  whom,  or  in  part  of  whose  then 
presumptive  portion  or  portions  such  sum  or  sums 
of  money  shall  be  raised,  in  or  to  any  business, 
profession,  or  employment,  or  otherwise  for  his 
or  their  benefit  or  advancement  in  the  world, 
notwithstanding  his  or  their  portion  or  portions 
shall  not  then  have  become  payable  as  aforesaid ; 
so  nevertheless,  that  such  sum  or  sums  of  money, 
so  to  be  raised  as  last  mentioned,  shall  not 
exceed  one-half  part  of  the  presumptive  portion 
or  portions  of  such  son  or  sons  respectively ;  and 
so  nevertheless,  that  such  sum  or  sums  shall  be 
considered  and  taken  as  a  part  of  the  portion  or 
portions  hereby  provided  for  such  son  or  sons, 
for  whose  benefit  such  sum  or  sums  shall  be 
raised  as  aforesaid. 

And  upon  this  further  trust,  that  they  the  said  The  penonB 
Launcelot  Lyon  and  Luke  Lucas,  and  the  survivor  m^ud^ To 
of  them,  and  the  executors,  administrators,  and  I^iu^sof*" 
assigns  of  such  survivor,  shall  and  do  permit  and  *  *  ^^^ 
suffer  the  person  or  persons,  to  whom  the  next  or 
immediate  reversion  or  remainder  expectant  upon 
the  determination  of  the  said  term  of  five  hun- 
dred  years  of  and  in  the  premises  therein  com- 
prised, shall  for  the  time  being  belong,  to  receive 
the  rents  and  profits,  or  the  surplus  of  the  rents 
and  profits,  which  shall  remain  after,  and  not  be 
applied  in,  or  towards,  the  execution  and  per- 
formance of  the  trusts  hereby  declared  of  the  said 
term  of  five  hundred  years* 
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Money  ad-        Providcd  al ways,  and  it  is  hereby  further  agreed 
tbehusiNuid  and  declared  between  and  by  the  said  parties 

in  hit  life-       -  »f  r 

time,  to  be    hereto,  that  in  case  the  said  William  Frederick 

M  pwt  of     shall  in  his  lifetime  give  or  advance  any  smn  or 

e  portiont.  g^^j^  ^f  moncy  for  or  towards  the  preferment  or 

advancement  of  any  of  the  said  children,  being 
a  younger  son  or  sons,  in  the  way  o^  or  for  the 
placing  him  or  them  in  any  profession,  business, 
or  employment,  or,  being  a  daughter  or  daughters, 
in  marriage:  then,  and  in  such  case,  if  any  such 
sum  or  sums  of  money  so  to  be  advanced  shall 
be  equal  to,  or  exceed,  the  portion  or  portions 
hereinbefore  intended  to  be  provided  for  such 
child  or  children  respectively,  such  advanced  sum 
or  sums  shall  be  accounted  in  full  for  the  portion 
or  portions  so  as  aforesaid  intended  to  be  imx>- 
vided  for  such  child  or  children  respectively ;  but 
if  such  advanced  sum  or  sums  shall  be  less  than 
the  portion  or  portions  hereinbefore  inteuded  to 
be  provided  for  such  child  or  children  respec- 
tively, then  such  advanced  sum  or  sums  shall  be 
accounted  as  part  of  the  portion  or  portions  so  as 
aforesaid  provided  or  intended  for  such  child  or 
children  respectively ;  unless  he,  the  said  William 
Frederick,  shall  declare  the  contrary  thereof  le^ 
spectively  by  any  writing  under  his  hand^ 

^  If  a  father  advances  a  child  under  tlib  clause,  the  effect  of 
such  advancement  is  not  clear ;  whether  the  sum  adTanced  is  to 
be  kept  on  foot  as  part  of  the  personal  estate  of  the  fiither; 
whether  the  other  children  are  to  be  entitled  to  the  whole  soio 
directed  to  be  raised  in  exclusion  of  the  child  advanced  (Folkes 
V.  Western,  9  Ves.  456) ;  or  whether  so  much  of  the  original  eum 
directed  to  be  raised  as  will  be  equal  to  the  sum  advanced,  will 
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Provided  also,  and  it  is  hereby  further  agreed  ceMr  of 
and  declared  between  and  by  the  said  parties  ^  ""* 
hereto,  that  when  the  trusts  hereinbefore  declared 
of  and  concerning  the  said  term  of  five  hundred 
years,  shall  have  been  executed  and  performed,  or 
satisfied,  or  shall  have  become  unnecessary,  or  in- 
capable of  taking  effect,  and  the  costs  and  charges 
(if  any)  of  the  trustees  of  the  same  term,  their 
executors,  administrators,  and  assigns,  in  and 
about  the  execution  and  performance  of  the  same 
trusts,,  shall  have  been  Ailly  paid  and  satisfied 
(and  which  they  are  hereby  respectively  autho- 
rised and  empowered  to  levy  and  raise  by  all  or 
any  of  the  ways  and  means  aforesaid,  and  to 
retaui  accordingly) ;  then,  and  inunediately  thence- 
forth, the  said  term  of  five  hundred  years  of  and 
in  the  premises  therem  comprised,  or  so  much 
thereof  as  shall  remain  unsold  and  undisposed  of 
for  the  purposes  aforesaid,  shall  cease,  determine 
and  be  absolutely  void. 

Provided  also,  and  it  is  hereby  further  agreed  Power  en- 
and  declared  between  and  by  the  said  parties  fntond^^ 

be  extingaished  for  the  benefit  of  the  persons  in  remainder 
(Pitfields's  case,  2  P.  W.  513)  ?  It  is,  therefore,  proper  to  add  the 
following  clause :  "  and  in  case  any  child  or  children  shall  be  so 
advanced,  as  aforesaid,  by  the  said  he  the 

said  shall  (unless  he  shall  declare  a  contrary 

intention  in  writing)  stand  in  the  place  of  the  child,  or  children, 
so  advanced  as  aforesaid,  in  respect  of  the  sum  or  sums  of  money, 
so  by  him  given  by  way  of  advancement  as  aforesaid,  and,  to  the 
extent  of  such  advancement,  shall  be  considered  as  a  purchaser 
of  the  share  or  shares  of  such  child  or  children.'* 

VOL.  II.  T 
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basbtnd  to  hereto,  that  if  the  said  Grace  Griffith  shall  die  in 
^ra^'on  U7  the  lifetime  of  the  said  William  Frederick,  then, 
\a^  ^"^  and  in  such  case,  it  shall  and  may  be  lawfiil  for 
the  said  William  Frederick,  either  before  or  aft^ 
his  marriage  with  any  woman  or  women  whom 
he  shall  thereafter  marry,  by  any  deed  or  deeds, 
instrument,  or  instruments,  in  writing,  with  or 
without  power  of  revocation  and  new  appoint- 
ment, to  be  by  him  sealed  and  delivered  in  the 
presence  of,  and  attested  by,  two  or  more  credible 
witnesses,  or  by  his  last  will  and  testament  in 
writing,  or  any  codicil  or  codicils  thereto,  (but 
subject,  neverthdess,  and  without  prejudice  to  the 
said  term  of  two  hundred  years,  and  the  trusts 
thereof  and  to  the  estate  hereby  limited  to  the 
said  Francis  Frederick  for  his  life  of  and  in  the 
aforesaid  manor  and  other  hereditaments),  to  limit 
and  appoint  unto,  or  to  the  use  o£  or  in  trust  for, 
any  woman  or  women  whom  the  said  William 
Frederick  shall,  after  the  decease  of  the  said  Grace 
Griffith,  happen  to  marry,  for  her  or  their  life 
or  respective  lives,  and  for  her  or  their  jointure 
or  respective  jointures,  and  in  bar,  or  without 
being  in  bar,  of  her  or  their  dower,  any  annual 
sum,  or  yearly  rent-charge,  or  annual  sums,  or 
yearly  rents-charge,  not  exceeding  for  any  such 
woman  the  smn  of  £  of  lawful 

money  of  Great  Britain,  free  from  taxes,  and 
without  any  other  deduction  whatsoever,  to 
be  issuing  out  of,  and  charged  and  chargeable 
upon  all  or  any  part  or  parts  of  the  said  manor 
and  other  hereditaments,  expressed  to  be  hanebj 
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appointed  and  released,  and  to  limit  and  appoint 
to  the  woman  or  women  respectively  to  or  for  the 
benefit  of  whom  such  annual  simi  or  yearly  rent- 
charge,  or  annual  sums  or  yearly  rents-charge, 
shall  be  appointed  as  aforesaid,  usual  powers  and 
remedies  for  recovering  and  enforcing  payment 
thereof  when  in  arrear,  by  distress  and  entry  upon 
and  perception  of  the  rents  and  profits  of  the 
hereditaments  which  shall  be  so  charged  with  the 
said  annual  sum  or  yearly  rent-charge,  or  annual 
sums  or  yearly  rents-charge,  and  also  to  limit  and 
appoint  the  hereditaments  which  shall  be  so 
charged  as  aforesaid  (subject  and  without  preju- 
dice as  aforesaid),  to  any  person  or  persons,  his  or 
their  executors,  administrators,  and  assigns,  for 
any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste,  upon  such  trusts,  for  better 
securing  the  payment  of  such  yearly  rent-charge, 
as  to  the  said  William  Frederick  shall  seem  meet ; 
but  so  that  upon  the  death  of  the  woman  for  the 
benefit  of  whom  any  such  term  shall  be  so  limited, 
and  the  payment  of  the  arrears  of  her  rent-charge, 
and  the  expenses  (if  any)  incurred  by  the  non- 
payment thereof,  the  term  to  be  limited  for  securing 
the  said  yearly  rent-charge,  or  so  much  of  the  same 
term  as  shall  not  be  disposed  of  under  the  trusts 
to  be  declared  for  securing  the  same  yearly  rent- 
charge,  shall  be  made  to  cease  and  determine. 

Provided  always,  and   it  is   hereby  further  Power  of 
agreed  and  declared,  that  it  shall  and  may  be  lawfiil  **""*' 
to  and  for  the  said  Francis  Frederick  and  William 

t2 
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Frederick,  firom  time  to  time  during  their  joint  lives, 
and  after  the  decease  of  either  of  them,  then  to  and 
for  the  survivor  of  them,  from  time  to  time  during 
his  life,  and  after  the  decease  of  such  survivor, 
then  to  and  for  the  guardian  or  guardians,  for  the 
time  being,  of  any  child  or  children  of  the  siud 
William  Frederick,  who,  by  virtue  of,  or  under 
the  limitations  hereinbefore  contained,  shall  be 
entitled  to  the  actual  freehold  or  inheritance  of 
the  said  hereditaments  and  premises,  from  time 
to  time,  during  the  minority  of  such  child  or 
children  respectively,  to  demise  or  lease  all  or  any 
part  or  parts  of  the  said  hereditaments  and  pre- 
mises, with  the  appurtenances,  to  any  person  or 
persons,  for  any  term  or  number  of  years,  not 
exceeding  twenty-one  years  m  possession,  and  not 
in  reversion,  or  by  way  of  future  interest ;  so  that 
there  be  reserved  and  made  payable  on  every 
such  lease,  during  the  continuance  thereof  the 
best  and  most  improved  yearly  rent  or  rents,  to 
go  along  with,  and  be  incident  to,  the  inmiediate 
reversion  of  the  premises  so  to^be  leased,  that  can 
or  may  be  reasonably  had  or  gotten  for  the  same, 
without  taking  any  fine,  premium,  or  for^^ffc,  for 
the  making  thereof;  and  so  that,  in  every  such 
lease,  there  be  contained  a  condition  of  re-entry 
on  the  non-payment  of  the  rent  or  rents  to  be 
thereon,  or  thereby,  respectively  reserved,  by  the 
space  of  twenty-one  days  next  after  the  same 
shall  become  due  and  payable ;  and  so  that  the 
lessee  or  the  respective  lessees,  to  whom  such  lease 
or  leases  shall  be  made,  seal  and  deliver  a  coun- 
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terpart  or  counterparts  of  such  lease  or  leases ;  and 
so  that  none  of  the  lessees,  to  whom  any  such 
lease  or  leases  shall  be  made,  be,  by  any  clause  or 
words  therein  contained,  authorised  to  commit 
waste,  or  exempted  from  pimishment  for  com- 
mitting waste ;  anything  herein  contained  to  the 
contrary  thereof  notwithstanding. 

ProTided  also,  and  it  is  hereby  further  agreed  cn.a«jt  of 
and  declared  between  and  by  the  said  parties  ^'^^^^^^^r- 
hereto,  that  the  said  several  trustees,  and  each 
and  every  of  them,  their  and  each  and  every  of 
their  heirs,  executors,  administrators,  and  assigns, 
shall  be  charged  and  chargeable  only  for  so 
much  money  as  they  or  he  shall  respectively 
actually  receive  by  vhi;ue  o^  or  under,  the 
trusts  aforesaid;  and  that  any  one  or  more  of 
them  shall  not  be  answerable  for  the  other  or 
others  of  them,  nor  for  the  acts,  receipts,  neglects, 
or  de&ults  of  the  other  or  others  of  them,  but 
each  of  them  for  his  own  acts,  receipts,  neglects, 
and  defaults  only ;  nor  shall  they  or  any  of  them 
be  answerable  or  accountable  for  any  person  or 
persons  who  is,  are,  or  shall  be,  the  receiver  or 
receivers  of  the  rents  and  profits  of  the  said  here- 
ditaments and  premises,  or  any  of  them,  or  any 
part  thereof;  or  in  whose  hands  the  same,  or  any 
of  the  trust-moneys,  shall  or  may  be  deposited  or 
lodged  for  safe  custody ;  nor  for  any  misfortune, 
loss,  or  damage,  which  may  happen  in  the  execution 
of  any  of  the  aforesaid  trusts,  or  in  relation  thereto, 
except  the  same  shall  happen  by  or  through  their 
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own  wUM  neglects  or  de&ults  respectively ;  and 
also  that  the  said  several  trustees,  and  each  and 
every  of  them,  their  and  each  and  every  of  thehr 
heirs,  executors,  administrators,  and  assigns,  shall 
and  may,  by  and  out  of  the  moneys  which  shall 
come  to  their  respective  hands,  by  virtue  of  the 
trusts  aforesaid,  retain  to,  and  reimburse  them* 
selves  respectively,  and  also  allow  to  their  and  his 
co-trustee  and  co-trustees,  all  loss,  costs,  damages, 
and  expenses,  which  he  or  they,  or  any  of  them, 
shall  or  may  respectively  suffer,  sustain,  expend, 
disburse,  or  be  put  unto,  or  which  shall  or  may 
be  to  him,  them,  or  any  of  them,  occasioned,  for, 
or  on  account,  or  by  reason  or  means,  of  the  trusts 
hereby  in  them  reposed,  or  the  management  and 
execution  thereof  or  otherwise  howsoever  relating 
thereto. 

coyenintt        Aud  tho  ssid  Fraucis  Frederick  and  William 

for  the  title. 

Frederick^  for  themselves,  severally  and  respec- 
tively, and  for  their  several  and  respective  heirs, 
executors,  and  administrators,  do  hereby  severally 
covenant,  promise,  and  agree  with  and  to  the  said 
Henry  Howard  and  Henry  Hunt,  their  heirs  and 
assigns,  in  manner  and  form  foUowing ;  (tiiat  is 
to  say,) 

That  (for  and  notwithstanding  any  act»  deed, 
matter,  or  thing  whatsoever  made,  done,  com- 
mitted, executed^  or  suffered,  by  him  the  said 
Francis  Frederick,  or  any  of  his  ancestors,  or  by 
the  said  William  Frederick,  to  the  contraiy,)  they 
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the  said  Francis  Frederick  and  William  Frederick 
BOW  at  the  time  of  the  sealing  and  delivery  of 
these  presents,  have  in  themselves  good  right,  full 
power,  and  lawful  and  absolute  authority,  to  limit 
and  appoint,  grant,  bargam,  sell,  release,  and 
convey  the  manor,  messuages,  lands,  advowson, 
tenements,  hereditaments,  and  premises  hereby 
limited  and  appointed,  granted  and  released,  or 
intended  so  to  be,  and  every  of  them,  and  every 
part  and  parcel  thereof,  with  their  and  every  of 
their  rights,  members,  and  appurtenances,  to  the 
uses,  and  upon  and  for  the  trusts,  intents,  and 
purposes,  and  in  manner  and  form  aforesaid, 
according  to  the  true  intent  and  meaning  of  these 
presents : 

And  likewise,  that  the  manor,  messuages, 
advowson,  lands,  tenements,  hereditaments,  and 
premises,  hereby  limited,  appointed,  granted,  and 
released,  or  intended  so  to  be,  and  every  of  them, 
and  every  part  and  parcel  thereof  with  their  and 
every  of  their  rights,  members,  and  appurtenances^ 
shall  and  lawfully  may,  from  time  to  time,  and  at 
all  times  hereafter,  remain,  continue,  and  be,  to 
the  several  uses,  upon  the  several  trusts,  and  for 
the  several  intents  and  purposes  hereinbefore 
limited,  created,  expressed,  and  declared,  of  and 
concerning  the  same,  and  shall  and  may  be 
peaceably  and  quietly  had,  held,  and  enjoyed, 
aoccHrdingly ;  without  the  let,  suit,  trouble,  denial, 
eviction,  ejection,  disturbance,  molestation^  hin- 
drance, interruption,  claim,  or  d^nand,  whatsoever 


280  Appointment. 

of,  from,  or  by  the  said  Francis  Frederick  and 
William  Frederick,  or  either  of  them,  or  their,  or 
either  of  their  heirs,  or  any  person  or  persons 
claiming,  or  to  claim  by,  from,  through,  nnder,  or 
in  trust  for  them,  or  any  of  them,  or  any  of  the 
ancestors  of  the  said  Francis  Frederick ; 

And  that  free  and  clear,  and  freely,  clearly,  and 
absolutely  acquitted,  exonerated,  and  discharged, 
or  otherwise  by  them  the  said  Francis  Frederick 
and  William  Frederick,  or  one  of  them,  their  or 
one  of  their  heirs,  executors  or  administrators, 
well  and  sufficiently  saved,  defended,  kept  harm- 
less, and  indenmified,  oi^  frt)m,  and  against  all 
estates,  titles,  troubles,  charges,  and  incumbrances 
whatsoever,  at  any  time  or  times  heretofore  or  to 
be,  at  any  time  or  times  hereafter  made,  done, 
executed,  committed,  or  suffered  by  the  said 
Francis  Frederick  and  William  Frederick,  m 
either  of  them,  or  any  of  the  ancestors  of  the 
said  Francis  Frederick ; 

And  moreover,  that  they  the  said  Francis  Fre- 
derick, and  William  Frederick,  and  their  heirs, 
and  all  and  every  other  person  or  persons,  having, 
or  lawfully  claiming,  or  who  shall  or  may  at  any 
time  or  times  hereafter  have,  or  lawfully  dainb 
any  estate,  right,  title,  interest,  inheritance,  pro- 
perty, or  demand  whatsoever,  either  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  manor,  messuages, 
lands,  advowson,  tenements,  hereditaments,  and 
premises  hereby  limited  and  appointed,  granted 
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and  released,  or  intended  so  to  be,  or  of,  in,  to,  or 
out  of  any  of  them,  or  any  part  or  parcel  thereof, 
by,  from,  under,  or  in  trust  for  them,  or  any  of 
them,  or  any  of  the  ancestors  of  the  said  Francis 
Frederick,  shall  and  will  from  time  to  time,  and 
at  all  times  hereafter,  upon  every  reasonable 
request  of  the  said  Henry  Howard  and  Henry 
Hunt,  their  heirs  or  assigns,  but  at  the  proper 
costs  and  charges  in  the  law  of  the  person  or 
persons,  for  the  time  being,  beneficially  interested 
in  the  premises,  make,  do,  acknowledge  and 
execute,  or  cause  and  procure  to  be  made,  done, 
acknowledged  and  executed,  all  and  every  such 
further  and  other  lawful  and  reasonable  act  and 
acts,  thing  and  things,  deed  and  deeds,  convey- 
ances, and  assurances  in  the  law  whatsoever,  for 
the  ftirther,  better,  more  perfectly,  and  absolutely 
granting,  releasing,  and  assuring  the  manor, 
messuages,  lands,  advowson,  tenements,  heredita- 
ments, and  premises  hereby  limited  and  ap- 
pointed, granted  and  released,  or  intended  so  to 
be,  and  every  of  them,  and  every  part  and  parcel 
thereof^  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  to  the  several  uses, 
upon  the  several  trusts,  and  for  the  several 
intents  and  purposes  and  under  and  subject  to 
the  several  powers,  provisoes,  declarations,  and 
agreements  hereinbefore  created,  expressed,  de- 
clared, and  contained  of  and  concerning  the  same, 
or  such  of  them  as  shall  then  remain  to  be  per- 
formed, and  be  capable  of  taking  effect ;  as  by 
them  the  said  Henry  Howard  and  Henry  Hunt,  or 
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the  survivor  of  them,  his  heirs  or  assigns 
of  them,  theu*  or  any  of  their  comisel  in 
shall  he  reasonably  advised,  or  devised, 
quired.    In  witness,  &c. 


The  /ottomng  Form  qf  an  Appointment,  by  rtfer^ 
ence  to  the  uses  qf  a  subsisting  settlement j  with 
the  addition  qf  nem  uses^  and  a  provision  /or 
making  the  new  uses  subject  to  Ike  powers  created 
by  r^erence^  wa^  prepared  by  the  Author's  Jriend, 
Lefois  Duval^  Esq.y  and  is  published  by  his  per- 
mission^  and  at  the  Author's  request. 

This  Indenture,  &c.  1822. 

Between  Henry  Thompson,  of,  &c.  Esq^  and  Wil- 
liam John  Thompson,  of  &c.,  aforesaid,  Esq.,  (the 
eldest  surviving  son  and  heir-apparent  of  the 
said  Henry  Thompson),  of  the  first  part ;  GecHrge 
Thompson,  of  &c.,  Esq.,  (the  second  surviving  son 
of  the  said  Henry  Thompson),  of  the  second  part ; 
G.  C.  Wilson,  of  &c.,  spinster,  (the  only  child  of 
Charles  Edmund  Wilson,  of  &c.  aforesaid,  Esq.), 
of  the  third  part ;  and  Edward  Richards,  of  &c., 
Esq.,  and  Henry  John  Jackson,  of  &c.,  Esq., 
Andrew  B.  Dixon  and  A.  R.  Dixon,  both  of  &&, 
Esq.,  of  the  fourth  part : 
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Whereas  by  an  indenture  of  lease  and  an  in- 
denture of  appointment  and  release,  bearing  date 
respectively  on  or  about  the  Ist  and  2d  days  of 
June,  1821,  the  appointment  and  release  being 
made,  or  expressed  to  be  made,  between  the  said 
Henry  Thompson  of  the  first  part,  the  said  W.  J. 
Thompson  of  the  second  part,  Heniy  Salter,  Esq., 
and  William  Baxter,  Esq.  of  the  third  part,  and 
the  Rev.  George  Roberts,  Clerk,  and  the  Rev. 
Henry  Maxwell,  Clerk,  of  the  fourth  part,  All 
that  the  castle  of  C.  in  the  county  of  D. ;  And 
all  that  the  manor  or  lordship,  or  reputed  manor 
or  lordship,  of  C.  in  the  county  of  D. ;  And  all  that 
the  borough  of  C.  and  all  royalties,  franchises, 
and  othar  hereditaments  to  the  said  castle,  manor, 
and  borough  respectively  belonging,  or  situate 
within  the  said  castle,  manor,  or  borough,  or 
within  the  parish  of  C.  aforesaid,  or  the  precincts 
or  liberties  thereoi^  whereof  or  wherein  the  said 
Henry  Thompson  and  W.  J.  Thompson,  or  either 
of  them,  were  or  was  at  the  time  of  the  date  and 
execution  of  a  certain  indenture  of  bargain  and 
sale  therein  referred  to,  bearing  date,  &c.  seised  of 
any  estate  tail,  at  law,  or  in  equity.  And  all,  &c. 
Ihere  describe  the  parcels']  with  their  and  every  of 
then*  rights,  royalties,  members,  and  appurte- 
nances, were  appointed,  conveyed,  or  otherwise 
assured  (subject,  as  to  the  whole,  or  some  part  or 
parts  of  the  same  premises,  to  a  yearly  rent-charge 
of  £600  devised  or  limited  by  the  will  of  Henry 
Thompson,  Esq.,  deceased,  the  father  of  the  said 
Henry  Thompson    (party  hereto),   to   Margaret 
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Thompson,  now  the  widow  and  relict  of  the  said 
Henry  Thompson  deceased,  for  her  life,  and  also  to 
a  yearly  rent-charge  of  £800  theretofore  created  by 
the  said  Henry  Thompson  (party  hereto)  for  Fran- 
ces Thompson  his  wife,  during  her  life,  and  to  a 
yearly  rent-charge  of  £1000  created  by  the  said 
Henry  Thompson  (party  hereto),  on  the  marriage 
of  Edward  Thompson,  his  third  surviving  son,  for 
the  honourable  J.  Thompson,  now  the  wife  of  the 
said  Edward  Thompson,  for  her  life,  and  to  the 
powers  and  remedies,  and  terms  of  years,  limited 
or  created  for  securing  or  enfordng  the  payment 
of  the  same  yearly  rent-charges  respectively,)  To 
the  uses,  upon  the  trusts,  and  for  the  ends,  in- 
tents, and  purposes,  and  under,  and  subject,  to 
the  powers,  provisoes,  limitations,  declarations 
and  agreements  m  the  said  indenture  of  appoint- 
ment and  release  limited,  expressed,  and  declared 
of  and  concerning  the  same,  and  in  part  herein* 
after  mentioned ;  (that  is  to  say,)  As  to,  for,  and 
concerning  the  said  manor  or  lordship,  or  reputed 
manor  or  lordship,  of  C.  with  its  rights,  royalties, 
members,  and  appurtenances  in  the  said  county 
of  D.,  And  all  that,  &c. 

To  the  use  of  the  said  Heniy  Thompson  (party 
hereto),  his  heirs  and  assigns  for  ever ;  And,  as, 
to,  for,  and  concerning,  all  other  the  said  manors 
or  lordships,  or  reputed  manors  or  lordships, 
boroughs,  castles,  advowsons,  messuages,  lands, 
tenements,  hereditaments,  and  premises  not  there- 
inbefore limited  in  use  to  the  said  Henry  Thojnp- 
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son  and  his  heirs,  and  every  part  of  the  same, 
with  their  rights,  royalties,  members,  and  appur- 
tenances, To  the  use  of  such  person  or  persons, 
for  such  estate  or  estates,  and  for  such  interest 
or  interests,  by  way  of  annuity,  rent-charge,  or 
otherwise,  and  in  such  parts,  shares,  and  propor- 
tions, and  upon  such  trusts,  and  for  such  intents 
and  purposes,  and  charged  and  chargeable  in  such 
manner,  and  either  absolutely  or  conditionally, 
and  subject  to  such  powers  of  revocation  and  new 
appointment,  and  other  powers,  provisoes,  condi- 

• 

tions,  restrictions,  limitations,  declarations  and 
agreements,  as  the  said  Henry  Thompson  (party 
hereto),  and  W.  J.  Thompson,  jointly  should  at 
any  time  or  times,  and  from  time  to  time,  by  any 
deed  or  deeds  to  be  sealed  and  delivered  by  them 
in  the  presence  of  one,  two,  or  more  credible 
witness  or  witnesses,  and  attested  by  the  same 
witness  or  witnesses,  direct,  limit,  or  appoint; 
and  in  default  of  such  direction,  limitation,  or 
appointment,  and  in  the  mean  time,  and  from 
time  to  time,  subject  to  such  uses,  estates,  trusts, 
charges,  and  interests,  as  should  have  been  di- 
rected, limited,  or  appointed  by  the  said  Henry 
Thompson  (party  hereto),  and  W.  J.  Thompson 
jointly  as  aforesaid.  To  the  use,  intent,  and  pur- 
I)ose  that  Frances  Thompson,  the  wife  of  the  said 
Henry  Thompson  (party  hereto),  in  case  she  should 
survive  the  said  Henry  Thompson  (party  hereto), 
should,  after  the  decease  of  the  said  Henry  Thomp- 
son (party  hereto),  and  thenceforth  during  her 
natural  life,  receive,  take,  and  enjoy,  one  annual 
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sum,  or  yearly  rent-charge  of  £700,  to  be  issuing 
and  payable  out  of,  and  charged  and  chargeable 
upon,  all  and  singular  the  said  manors  or  lord- 
ships, or  reputed  manors  or  lordships,  and  other 
hereditaments,  with  their  appurtenances,  except 
the  said  hereditaments  limited  in  fee-simple  to 
the  said  Henry  Thompson  (party  hereto),  and  to 
be  payable  as  in  the  said  indenture  of  appoint- 
ment and  release  is  mentioned,  with  the  usual 
powers  and  remedies  of  distress  and  entry,  and 
retention  of  the  possession  and  perception  of  the 
rents  and  profits  of  the  same  premises,  for  enforc- 
ing the  payment  of  the  same  annual  sum  or  yearly 
rent-charge  of  £700,  when  in  arrear ;  And  sub- 
ject thereto,  and  also  subject  and  without  pre- 
judice to  the  term  of  500  years  thereinafter 
limited,  and  the  trusts  thereof  To  the  use  of 
the  said  Henry  Thompson  (party  hereto),  and  his 
assigns  for  his  life,  without  impeachment  of 
waste ;  with  remamder  to  the  use  of  the  said  H. 
Salter  and  W.  Baxter,  and  their  heirs  during  the 
natural  life  of  the  said  Henry  Thompson  (party 
hereto).  Upon  Trust  to  support  the  contingent 
remainders;  with  remamder  to  the  use  of  the 
said  Greorge  Roberts  and  H.  Maxwell,  their  execu- 
tors, administrators,  and  assigns,  for  the  term  of 
500  years,  without  impeachment  of  waste.  Upon 
the  Trusts,  and  for  the  ends,  intents,  and  purposes^ 
thereinafter  declared  concerning  the  same ;  with 
remainder  to  the  use  of  the  said  William  John 
Thompson  and  his  assigns  for  his  life,  without  im- 
peachment of  waste ;  with  remainder  to  the  use  of 


Appointment.  287 

the  said  H.  Salter  and  W.  Baxter  and  their  heirs 
during  the  life  of  the  said  W.  J.  Thompson,  Upon 
Trust  to  support  the  contingent  remainders ;  with 
remainder  to  the  use  of  the  first  and  every  other 
son  of  the  said  W.  J.  Thompson  severally,  and  suc- 
cessively according  to  their  respective  seniorities 
in  tail  male ;  with  remainder  to  the  use  of  the 
said  George  Thompson  and  his  assigns  for  his  life, 
without  impeachment  of  waste;  with  remainder 
to  the  use  of  the  said  Henry  Salter  and  W.  Baxter, 
and  their  heirs  during  the  life  of  the  said  George 
Thompson,  Upon  Trust  to  support  the  contingent 
remainders ;  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  said  George 
Thompson  severally  and  successively,  according 
to  their  respective  seniorities,  in  tail  male ;  with 
remainder  to  the  use  of  the  said  Edward  Thomp- 
son and  his  assigns  during  his  life,  without  im- 
peachment of  waste ;  with  several  remainders 
over ;  and  with  the  ultimate  limitation  to  the  said 
Henry  Thompson  (party  hereto),  in  fee-simple: 
And  in  the  said  indenture  of  appointment  and 
release  was  contained  (among  other  provisoes, 
agreements,  and  declarations)  a  proviso,  agree- 
ment, and  declaration,  that  it  should  he  lawful 
for  the  said  W.  J.  Thompson,  George  Thompson, 
and  Edward  Thompson,  respectively,  when  hy 
▼irtue  of  the  limitations  thereinbefore  contained, 
they  respectively  should  be  in  the  actual  posses- 
sion, or  entitled  to  the  receipt  of  the  rents  and 
profits  of,  the  said  manors  or  lordships,  or  reputed 
manors  or  lordships,  and  other  hereditaments,  or 
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any  part  thereof^  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  with  or  without  power 
of  revocation,  to  be  executed  and  attested  as 
therein  mentioned,  or  by  their  respective  last  wills 
and  testaments  in  writing,  or  any  codidl  or  codicils 
thereto,  to  be  signed,  and  published,  and  attested 
as  therein  mentioned,  to  limit  or  appoint  to,  or  to 
the  use  of,  or  in  trust  for,  any  woman  or  women, 
whom  they  respectively,  and  each  of  them,  from 
time  to  time  should  marry,  for  the  life  or  lives  of 
such  woman  or  women,  for  her  or  their  jointure  or 
jointures,  and  in  bar,  or  without  being  in  bar,  of 
her  or  their  dower,  or  thirds  at  common  law,  or  by 
custom,  any  annual  sum  or  sums,  yearly  rent- 
charge,  or  rent*charges,  not  exceeding,  in  the 
whole,  the  clear  yearly  sum  of  £1500,  for  any 
one  wife,  and  to  be  issuing  out  o^  and  charged 
and  chargeable  upon,  all  or  any  part  or  parts  of 
the  said  manors  or  lordships,  or  reputed  manors 
or  lordships,  and  other  hereditaments,  and  with 
such  powers  and  remedies  by  distress,  and  entry 
upon,  and  retention  of  the  possession  and  per- 
ception of  the  rents  and  profits  of,  the  same 
hereditaments,  and  such  term  or  terms  of  years 
therein  for  better  securing  the  due  payment  thereof 
respectively,  as  the  person  or  persons  making  such 
appointment  or  appointments  should  think  fit: 
and  such  appointment  or  appointments  to  take 
effect  immediately,  or  at  any  time  after  the  deter- 
mination of  the  estate  of  the  person  or  persons 
respectively  making  such  limitations  or  appoint- 
ments, and  such  limitations  or  appointments  to 
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be  made  either  before  or  after  such  intermarriage 
or  intermarriages,  as  to  the  person  or  persons 
respectively,  who  should  make  such  limitations 
or  appointments,  should  seem  meet ;  And  in  the 
said  indenture  of  appointment  and  release  was 
also  contained  a  proviso,  agreement,  and  declara- 
tion, that  it  should  be  lawful  for  the  said  Henry 
Thompson  (party  hereto),  by  any  deed  or  deeds, 
instrument  or  instruments,  in  writing,  with  or 
without  power  of  revocation,  to  be  executed  and 
attested  as  therein  mentioned,  or  by  his  last  will 
and  testament  in  writing,  or  any  codicil  or  codicils 
thereto,  to  be  signed  and  published  and  attested 
as  therein  mentioned,  to  limit  or  appoint  to,  or  to 
the  use  of,  or  in  trust  for,  any  woman  or  women 
with  whom  the  said  George  Thompson  might  from 
time  to  time  marry,  or  to  his  surviving  wife,  for 
the  life  or  lives  of  such  woman  or  women,  for  her 
or  their  jointure  or  jointures,  and  in  bar,  or  with- 
out  being  in  bar,  of  her  or  theu*  dower,  or  thu'ds 
at  common  law,  or  by  custom,  any  annual  sum  or 
sums,  yearly  rent-charge  or  rent-charges,  not 
exceeding,  in  the  whole,  the  clear  yearly  simx  of 
£800,  to  be  issuing  out  of,  and  charged  and 
chargeable  upon,  all,  or  any  part  or  parts  of,  the 
said  manors  or  lordships,  or  reputed  manors  or 
lordships,  and  other  hereditaments,  with  their 
rights,  royalties,  members,  and  appurtenances, 
with  such  powers  and  remedies  by  distress  and 
entry  upon,  and  retention  of  the  possession  and 
perception  of  the  rents  and  profits  of,  the  same 
hereditaments,  and  such  term  or  terms  of  years 
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therein,  for  better  securing  the  due  payment 
thereof  respectively,  as  the  said  H.  Thompson 
(party  hereto)  should  think  fit,  and  such  i^point- 
ment  or  appointments  to  take  effect  fix>m,  and 
immediately  or  at  any  time  after,  the  death  of  the 
said  George  Thompson,  and  whether  he  should  or 
should  not  become  tenant  for  life  in  possession; 
but  the  said  annual  sum  of  £800  a  year,  or  so 
much  thereof  as  might  be  appointed,  should  be^ 
and  should  be  deemed,  a  part  satisfisu^on  of  the 
annual  sum  which  might  be  appointed  by  the 
said  George  Thompson  under  his  power  therein- 
before contained ;  And  such  limitation  or  appoint- 
ment to  be  made  either  before  or  after  sndi 
I 

intermarriage  or  intermarriages,  and  either  before 
or  after  the  person  of  the  woman,  who  was  to  be 
the  jointress,  should  be  ascertained,  as  to  the  said 
Henry  Thompson  (party  hereto)  should  seem  meet; 
And  in  the  said  indenture  of  appointment  and 
release,  are  contained  certain  powers  of  leasing, 
and  of  sale  and  exchange,  with  usual  provisions 
for  investing  the  monies  to  arise  fi^m  sale,  or  to  be 
received  for  equality  of  exchange,  in  the  purchase 
of  other  estates,  to  be  settled  to  the  same  uses^ 
and  for  investing  the  same  monies,  in  the  mean 
time,  upon  government  or  real  securities.  And 
whereas,  a  marriage  hath  been  agreed  upon,  and 
is  intended  to  be  shortly  had  and  solemnised, 
between  the  said  George  Thompson  and  the  said 
G.  C.  Wilson ;  And  whereas,  upon  the  treaty  for 
the  said  intended  marriage,  it  was  agreed  (among 
other  things)  that  the  said   Henry  Thompscm 
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(party  hereto)  and  W.  J.  Thompson  should,  in 
exercise  of  the  power  of  appointment  limited  to 
them  jointly  as  hereinbefore  is  mentioned,  limit 
and  appoint  to  the  said  G.  C.  Wilson,  and  her 
assigns,  during  her  life,  by  way  of  jointure,  and 
in  bar  of  dower,  in  case  the  said  intended  marriage 
should  take  effect,  and  she  should  survive  the 
said  George  Thompson,  an  annual  sum  or  yearly 
rent-charge  of  £800 ;  and  also  limit  and  appoint 
to  the  said  G.  C.  Wilson,  and  her  assigns,  during 
her  life,  in  case  the  said  intended  marriage  should 
take  effect,  and  she  should  survive  the  said  (reorge 
Thompson,  a  further  annual  sum  or  yearly  rent- 
charge  of  £700,  to  take  effect  in  the  event  herein- 
aft^  in  that  behalf  specified,  and  the  same  annual 
sums,  or  yearly  rent  charges,  respectively  to  be 
payable  at  the  times  and  in  the  manner  hereinafter 
mentioned  and  appointed  for  the  payment  of  the 
same  respectively,  and  with  such  powers  and 
remedies  and  term  of  years,  for  enforcing  or  pro- 
viding for  the  payment  of  the  same  respectively, 
as  are  hereinafter  mentioned  and  contained. 

Now  this  indenture  witnesseth,  that  for  effec- 
tuating the  said  agreement,  and  in  consideration 
of  the  said  intended  marriage,  and  in  pursuance 
and  execution  of  the  power  or  authority  to  the 
said  Henry  Thompson  (party  hereto)  and  W.  J. 
Thompson  limited  or  reserved  in  or  by  the  said 
in  part  recited  indenture  of  appointment  and  re- 
lease as  hereinbefore  is  mentioned,  and  of  every, 
or  any  other  power  or  authority  in  any  wise 

u2 
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enabling  them  in  this  behalf,  they  the  said  Henry 
Thompson  (party  hereto),  and  W.  J.  Thompson 
(with  the  privity  and  approbation  of  the  said 
George  Thompson  and  G.  C.  Wilson,  testified  by 
their  respectively  being  parties  to,  and  sealing 
and  delivering  these  presents),  do,  by  this  present 
deed,  by  them,  the  said  Henry  Thompson  (party 
hereto),  and  W.  J.  Thompson,  sealed  and  delivered 
in  the  presence  of,  and  attested  by,  the  two  ere- 
dible  persons  whose  names  are  intended  to  be 
hereupon  indorsed,  as  witnesses  to  the  sealing 
and  delivery  of  these  presents  by  them,  the  said 
Henry  Thompson  (party  hereto),  and  W.  J.  Thomp- 
son, direct,  limit,  and  appoint,  That  firom  and 
immediately  after  the  solemnisation  of  the  said 
intended  marriage  between  the  said  George 
Thompson  and  G.  C.  Wilson,  All  and  singular 
the  said  manors  or  lordships,  or  reputed  manors 
or  lordships,  boroughs,  castles,  advowsons,  mes- 
suages, lands,  tenements,  hereditaments,  and  pre- 
mises, by  the  said  in  part  recited  indenture  of 
appointment  and  release  limited.  To  the  uses  and 
in  manner  hereinbefore  mentioned,  (except  the 
said  hereditaments  limited  to  the  use  of  the  said 
Henry  Thompson,  party  hereto,  in  fee-simple), 
shall  (subject  and  without  prejudice  to  the  said 
several  yearly  rent-charges  of  £600,  £800,  and 
£1000  respectively,  and  the  powers,  and  remedies, 
and  terms  of  years,  for  securing  the  payment  of 
the  same  respectively),  go,  remain,  and  be  to  the 
uses,  upon  and  for  the  trusts,  intents,  and  pur* 
poses,  and  with,  under,  and  subject  to,  the  powers. 
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provisoes,  agreements,  and  declarations,  herein- 
after expressed  and  dedared  or  referred  to,  of  or 
concerning  the  same ;  (that  is  to  say,)  To  the  use, 
intent,  and  purpose,  that  the  said  6.  C.  Wilson 
and  her  assigns,  shall  and  may,  in  case  she  shall 
survive  the  said  (Jeorge  Thompson,  have,  receive, 
and  take,  during  the  term  of  her  natural  life,  for 
her  jointure,  and  in  lieu,  bar,  and  satisfaction,  of 
the  dower  or  thirds,  and  free  bench  at  common 
law,  or  by  custom  or  otherwise,  which  she  might 
otherwise  have,  claun,  or  demand,  in,  to,  or  out 
of,  all  or  any  lands  or  hereditaments  in  England 
or  elsewhere,  of  which  he  the  said  George  Thomp- 
son now  is,  or  shall,  during  the  said  intended 
coverture,  be  seised  for  any  estate  of  inheritance, 
or  for  any  other  estate  to  which  dower  or  free 
bench  is  incident,  one  annual  sum,  or  yearly  rent- 
charge  of  £800  of  lawful  money  of  Great  Britain, 
to  be  chargeable  upon,  and  yearly  issuing  and 
payable  out  o1^  the  said  manors  or  lordships,  or 
reputed  manors  or  lordships,  hereditaments  and 
premises  hereby  limited  and  appointed,  and  to  be 
paid  quarterly,  at  or  in  the  common  dining  hall 
of  Lincoln's  Inn,  in  the  county  of  Middlesex,  by 
equal  quarterly  payments  on  the  four  most  usual 
days  of  payment  in  the  year ;  that  is  to  say,  the 
25th  day  of  March,  the  24th  day  of  June,  the  29th 
day  of  September,  and  the  25th  day  of  December 
in  every  year,  without  any  deduction  or  abate- 
ment whatsoever,  on  account  or  in  respect  of  any 
taxes,  charges,  impositions,  or  assessments,  already 
taxed,  charged,  assessed,  or  Imposed,  or  hereafter  to 
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be  taxed,  charged,  assessed,  or  imposed,  on  the  said 
manors  or  lordships,  or  reputed  manors  or  lord- 
ships, hereditaments  and  premises,  or  on  the  said 
annual  sum  or  yearly  rent-charge  of  £800,  or  tbe 
said  G.  C.  Wilson  or  her  assigns,  inrespect  thereof 
by  authority  of  parliament  or  othervnse  howso- 
ever ;  and  the  first  quarterly  payment  thereof  to 
be  made  on  such  of  the  said  days  of  payment,  as 
shall  happen  next  after  the  decease  of  the  said 
George  Thompson :  And  to  and  for  this  further 
use,  intent,  and  purpose,  that  in  case,  when,  and 
as  often,  as  the  said  annual  sum,  or  yearly  rent- 
charge  of  £800  hereinbefore  limited,  or  any  part 
thereof,  shall,  at  any  time  or  times,  be  tmpaid  by 
the  space  of  twenty-one  days  next  after  any  of 
the  days  hereby  appointed  for  the  payment  thereof 
as  aforesaid,  then,  and  so  often,  it  shall  be  lawful 
to  and  for  the  said  G.  C.  Wilson  and  her  assigns, 
during  the  term  of  her  natural  life,  to  enter  into, 
and  distrain  upon,  the  said  manors,  &c.  hereby 
limited  and  appointed,  or  any  part  thereof  and 
to  dispose  of  the  distress  or  distresses,  then  and 
there  found  according  to  law,  To  the  intmt, 
that  thereby,  or  otherwise,  the  said  annual  sum 
or  yearly  rent-diarge  of  £800  hereby  limited,  and 
every  part  thereof  so  in  arrear  and  unpaid,  and 
all  costs,  charges,  and  expences,  occasioned  by 
reason  of  the  non-payment  thereof  shall  be  fiiUy 
paid  and  satisfied ;  And  to  and  for  this  further 
use,  intent,  and  purpose,  that  in  case  the  said 
annual  sum,  or  yearly  rent^harge  of  £800  hereby 
limited,  or  any  part  thereof,  shall,  at  any  time  or 
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times,  be  unpaid  by  the  space  of  forty  days  next 
after  any  of  the  said  days  appointed  for  the  pay- 
ment thereof  Then  and  so  often  (although  there 
shall  not  have  been  any  legal  demand  made 
thereof),  it  shall  be  lawful  for  the  said  6.  C. 
Wilson  and  her  assigns,  during  the  term  of  her 
natural  life,  to  enter  into  and  upon,  and  hold  the 
said  manors  or  lordships,  or  reputed  manors  or 
lordships,  hereditaments  and  premises  hereby 
limited  and  appointed,  or  any  part  thereol^  and 
to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  to  her  and  their  own  use,  until  she  or 
they  *bhall  thereby,  therewith,  or  otherwise,  be 
fiilly  paid  and  satisfied  the  said  annual  sum,  or 
yearly  rent-charge  of  £800  hereby  limited,  and 
the  arrears  thereof,  due  at  the  time  of  such  entry, 
or  afterwards  to  become  due  during  her  or  their 
being  in  possession  of  the  same  premises ;  Toge- 
ther with  all  costs,  charges,  and  expenses,  which 
she  or  they  shall  sustain  by  reason  of  the  non- 
payment thereof;  and  such  possession,  when 
taken,  to  be  without  impeadunent  of  waste. 

And  to  and  for  this  fiirther  use,  intent,  and 
purpose,  that  if  the  said  Henry  Thompson  (party 
hereto)  and  W.  J.  Thompson  shall  both  die  during 
the  joint  lives  of  the  said  (jeorge  Thompson  and 
G.  C.  Wilson,  and  there  shall  also  happen,  during 
the  joint  lives  of  the  said  G.  Thompson  and 
G.  C.  Wilson,  a  default  or  fiEulure  of  issue  male  of 
the  body  of  the  said  W.  J.  Thompson,  and  the 
said  Gr.  C.  Wilson  shall  survive  the  said  (reorge 
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Thompson,  then  and  in  such  case,  she  the  said 
6.  C.  Wilson  and  her  assigns  shall  and  may,  from 
and  immediately  after  the  decease  of  the  said 
George  Thompson,  receive  and  take,  daring  the 
term  of  her  natural  life  (in  addition  to  the  said 
annual  sum  or  yearly  rent-charge  of  £800  herein- 
before limited),  one  annual  sum  or  yearly  rent- 
charge  of  £700  of  lawful  money  of  Great  Britain, 
to  be  chargeable  upon,  and  yearly  issuing,  and 
payable  out  of,  all  and  singular  the  said  manorB 
or  lordships,  &c.  hereinbefore  limited  and  ap- 
pointed, or  intended  so  to  be,  and  to  be  paid 
quarterly  on  or  at  the  days  or  times,  and  without 
deduction  for  present  or  future  taxes,  chai^ges, 
impositions,  or  assessments,  in  such  manner  as 
is,  hereinbefore  mentioned  and  appointed  for 
the  payment  of  the  said  annual  sum  or  yearly 
rent-charge  of  £800  hereinbefore  limited;  And 
the  first  quarterly  payment  of  the  said  annual 
sum  or  yearly  rent-charge  of  £700,  to  be  made 
on  such  of  the  said  quarterly  days  of  payment 
hereinbefore  appointed  for  the  payment  of  the 
said  annual  sum  or  yearly  rent-charge  of  £800, 
as  shall  happen  next  after  the  decease  of  the  said 
G.  Thompson ;  And  to  and  for  this  further  use, 
intent,  and  purpose,  that  in  case  the  said  annual 
sum  or  yearly  rent-charge  of  £700,  or  any  part 
thereof,  shall  be  unpaid  by  the  space  of  twenty- 
one  days  next  after  any  of  the  days  appointed 
for  the  payment  thereof  as  aforesaid,  then,  and 
so  often  as  the  same  shall  happen,  she  the  said 
G.  C.  Wilson  and  her  assigns  shall  and  may,  for 
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the  recovery  thereof,  and  of  all  costs  and  damages 
occasioned  by  the  non-payment  thereof,  have 
and  enjoy  such  and  the  like  power  of  distrainmg 
upon  all,  or  any  of,  the  aforesaid  manors^  &c. 
and  other  hereditaments  hereby  charged  with  the 
payment  of  the  same ;  And  also  in  case  the  said 
annual  sum  or  yearly  rent-charge  of  £700  or  any 
part  thereof^  shall  be  in  arrear  or  unpaid  by  the 
space  of  forty  days  next  after  any  of  the  days 
appointed  for  payment  of  the  same,  the  said 
G.  C.  Wilson  and  her  assigns  shall  and  may,  for 
compelling  payment  and  obtaining  satisfaction  for 
the  same,  together  with  such  costs  and  damages 
as  aforesaid,  have  and  enjoy  such  and  the  like 
powers  of  entering  upon,  and  retaining  the  pos- 
session, and  receiving  and  taking  the  rents,  issues, 
and  profits  o^  all  or  any  of  the  said  manors,  &c. 
charged  with  the  payment  thereof,  as  hereinbefore 
is  or  are  limited  to  and  for  her  the  said  G.  C* 
Wilson  and  her  assigns  for  enabling  her  and 
them  to  recover  payment  and  obtain  satisfaction 
of  and  for  the  said  annual  sum  or  yearly  rent- 
charge  of  £800  hereinbefore  limited :  and  (subject 
and  charged  as  hereinbefore  is  mentioned)  To  the 
use  of  the  said  (the  parties  of  the  third  part)  their 
executors,  administrators,  and  assigns,  for  and 
during  the  term  of  two  hundred  years,  to  be  com- 
puted from  the  death  of  the  said  G.  Thompson, 
and  thenceforth  next  ensuing  and  fully  to  be  com- 
plete and  ended,  without  impeachment  o^  or  for, 
any  manner  of  waste.  Upon  the  trust,  and  for  the 
intents  and  purposes,  and  with,  under,  and  subject 
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to  the  powers,  proviaoes,  agreements,  and  deda- 
rations  hereinafter  expressed  and  contained  con- 
cerning the  same ;  and  £rom  and  after  the  expira- 
tion or  sooner  determination  of  the  said  term  of 
two  hdndlred  years,  and  in  the  mean  tune  subject 
thereto,  and  to  the  trusts  thereof  To  the  uses, 
upon  and  for  the  trusts,  intents,  and  pnipo6es» 
and  with,  under,  and  subject  to  the  powers,  pn>- 
Yisoies,  agreements,  and  declarations,  to,  upon,  for, 
with,  under,  and  subject  to  which,  the  same  pre- 
mises, were  and  stood  limited  and  settled,  by 
Yirtne  of  or  under  the  hereinbefore  in  part  recited 
ind^iture  of  appointment  and  release  immediately 
before  the  sealing  and  delivery  of  these  presents, 
including  the  aforesaid  power  of  joint  appointm^it 
by  the  same  indenture  limited  to  the  said  Henry 
Thompson  (party  hereto)  and  W.  J.  Thompson, 
and  intended  to  be  hereby  exercised  as  aforesaid : 
save  and  except  that  the  powers  of  jointuring  by 
the  said  indenture  of  appointment  and  release 
limited  to  the  said  George  Thompson  and  Heniy 
Thompson  (party  hereto)  respectively,  as  hei!ein- 
before  is  mentioned,  and  hereby  limited  by  refer- 
ence as  afofesaid,  6hall  not  be  exerdseable  in 
fiEiiVOur  of  the  said  6.  C.  Wilson ; 

And  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that  the  said 
manors,  &c.  and  other  hereditaments,  hereinbefore 
appointed,  or  expressed  and  intended  so  to  be,  are 
hereby  limited  to  the  said 
their  executors,  administrators,  and  assigns,  tot 
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the  said  term  of  two  hundred  years,  upon  trust  for 
the  further  and  better  securing  the  payment  of  the 
said  several  sums,  or  yearly  rent-charges  of  £800 
and  £700  herembefore  respectively  limited  as 
aforesaid,  at  the  days  and  times  and  in  the  man- 
ner hereinbefore  mentioned  and  appointed  for 
payment  thereof  respectively,  without  any  deduc- 
tion or  abatement  as  aforesaid ;  for  which  end  it 
is  hereby  agreed  and  declared  between  and  by  the 
said  parties  to  these  presents,  that  the  said 

their  executors,  administrators,  and 
assigns,  shall  and  do  permit  and  suffer  the  person 
and  persons  to  whom  the  immediate  reversion  or 
remainder  of  the  said  manors  or  lordships,  &c. 
comprised  in  the  said  term  of  two  hundred  years, 
expectant  upon  the  determination  thereof,  shall 
for  the  time  being  belong,  according  to  the  limi- 
tations aforesaid,  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  same  premises,  until 
default  shall  happen  to  be  made  of  or  in  payment 
of  the  said  annual  sums  of  £800  and  £700  here- 
inbefore respectively  limited,  or  one  of  them,  or 
some  part  thereof  respectively,  at  the  times  and 
in  the  manner  hereinbefore  appointed  for  payment 
of  the  same  respectively;  and  that  in  case  the 
same  annual  sums,  or  yearly  rent-charges  of  £800 
and  £700,  or  either  of  them,  or  any  part  thereof 
respectively,  shall  happen  to  be  behind  or  unpaid 
by  the  space  of  forty  days  next  after  any  one  of 
the  said  days,  whereon  the  same  respectively  are 
hereinbefore  directed  to  be  paid,  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  the 
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said  or  the  surviyors  or 

survivor  of  them,  or  the  executors^  administrators, 
or  assigns  of  such  survivor,  do  and  shall  from 
time  to  time  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  manors,  &c.  comprised  in  the 
said  term  of  two  hundred  years,  or  by  demising, 
leasing,  or  mortgaging  the  same  premises,  or  any 
part  thereof,  for  all  or  any  part  of  the  said  term, 
or  by  bringing  actions  against  the  tenants  or 
occupiers  of  the  same  premises  for  recovery  of 
the  rents  and  profits,  or  by  such  other  reasonable 
ways  or  means,  as  to  the  said  or  the  sur- 

vivors or  survivor  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor,  shall 
seem  meet,  levy,  raise,  and  pay  the  said  annual 
siuns  or  yearly  rent-charges  of  £800  and  £700 
hereinbefore  respectively  limited,  or  such  of  them 
as  shall  be  so  in  arrear,  and  all  arrears  thereof 
respectively  which  shall  be  then  due  and  unpaid, 
or  which  shall  afterwards,  during  their  continu- 
ance in  possession,  accrue  of  the  same,  and  all 
costs,  damages,  and  expenses,  which  the  said  G.  G. 
Wilson,  her  executors,  administrators,  or  assigns^ 
or  the  said  ,  or  any  of  them,  their,  <»r 

any  of  their  executors,  administrators,  or  assigns, 
or  any  of  them,  shall  be  put  unto  or  sustain  by 
reason  of  the  non-payment  thereof^  or  the  recover- 
ing or  obtaining  thereof,  or  otherwise  relating 
thereto ;  and  do  and  shall  pay  the  surplus,  if  any, 
of  the  monies  to  be  raised  by  the  ways  and  means 
aforesaid,  to  the  person  or  persons  next  in  re- 
mainder or  reversion  for  the  time  being  imme- 
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diately  expectant  upon  the  determination  of  the 
said  term  of  two  hundred  years,  according  to  the 
limitations  aforesaid. 

Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  to  these 
presents,  that  inmiediately  after  all  the  trusts 
hereinbefore  declared  of  and  concerning  the  said 
term  of  two  hundred  years  shall,  in  all  respects, 
be  fully  performed  and  satisfied,  or  shall  become 
unnecessary,  or  incapable  of  taking  efibct,  and  the 
said  ,  and  every  of  them,  their 

and  every  of  their  executors,  administrators,  and 
assigns,  shall  be  fuUy  reimbursed  and  satisfied 
all  costs,  charges,  and  expenses,  if  any,  to  be 
occasioned  by,  or  relating  to,  the  trusts  hereby 
reposed  in  them  as  aforesaid,  the  said  term  of  two 
hundred  years  shall,  subject  and  without  preju- 
dice to  any  disposition  which  shall  have  been 
made  of  the  premises  comprised  therein,  or  any 
of  them,  or  any  part  thereof,  for  the  purposes 
aforesaid,  absolutely  cease  and  determine. 

Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  to  these 
presents,  that  the  uses,  trusts,  intents,  purposes, 
powers,  provisoes,  agreements,  and  declarations, 
hereinbefore  respectively  limited  and  declared,  or 
referred  to,  of,  or  concerning  the  said  manors  or 
lordships,  or  reputed  manors  or  lordships,  here- 
ditaments, and  premises,  hereinbefore  limited  and 
appointed,  or  expressed  and  intended  so  to  be, 
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shall  respectiyely  take  effect^  in  sach  manner  in 
all  respects,  as  if  the  nses,  trosts,  intents^  purposes^ 
powers,  provisoes,  agreements  and  dedaiations, 
hereinbefore  limited  and  declared  expressly,  and 
not  by  reference  to  the  uses,  tmsts,  intents,  pur- 
poses, powers,  provisoes,  agreements  and  declara- 
tions, limited  and  declared  by  the  said  indenture 
of  appointment  and  release,  had  been  originally 
inserted  and  contained  in  the  same  indenture ;  to 
the  intent^  and  so  that»  the  said  uses^  trusts, 
intents^  purposes,  powers,  provisoes,  agreements^ 
and  declarations,  hereinbefore  limited  and  declared 
expressly,  and  not  by  reference  as  aforesaid,  shall 
or  may,  by  virtue  of  or  under  the  exercise  of 
any  of  the  powers  hereby  respectively  limited,  w 
created,  by  reference  to  the  powers  of  leasing  and 
of  sale  and  exchange  respectively  limited  or 
created  by  the  said  indentixre  of  appointment  and 
release,  be  over-reached  to  the  same  extent,  and 
in  the  same  manner,  as  if  the  said  powers  of 
leasing  and  of  sale  and  exchange  respectively,  had 
been  expressly  limited  by  this  present  indenture, 
and  been  made  to  over-reach  all  and  singular  the 
other  uses,  trusts,  intents,  purposes,  powws,  pro- 
visoes, agreements,  and  dedaiations,  herdnbefbre 
limited  and  dedared,  whether  expressly  or  by 
reference  as  aforesaid ;  and  to  the  intent,  and  so 
that,  the  trusts  and  provisoes  in  these  presents 
declared  and  contained,  by  reference  to  the  trusts 
and  provisoes  in  the  said  indenture  of  appoint* 
ment  and  release  declared  and  contained,  as  to 
the  application  of  the  monies  to  arise  from  any 
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sale  or  sales,  or  to  be  received  for  equality  of 
exchange,  under  the  said  powers  of  sale  and 
exchange,  shall  or  may  tal^e  effect  to  the  same 
extent,  and  in  the  same  manner,  as  if  the  same 
had  been  expressly  declared  and  contained  in  this 
present  indenture,  and  had  expressly  been  made 
applicable  to  all  the  other  uses,  trusts,  intents, 
purposes,  powers,  provisoes,  agreements  and  de«- 
clarations,  hereinbefore  limited  and  declared, 
whether  expressly  or  by  reference  as  aforesaid. 

Provided  always,  and  it  is  hereby  declared,  that 
the  said  trustees  hereby  nominated  and  appointed, 
and  every  of  them,  and  the  executors,  adminis^ 
trators,  and  assigns  of  them,  and  every  of  them, 
shall  be  charged  and  chargeable  respectively  only 
for  such  monies  as  they  shall  respectively  actually 
receive  by  virtue  of  the  trusts  hereby  in  them 
reposed,  notwithstanding  his  or  their,  or  any  of 
their  giving  or  signing,  or  joining  in  giving  or 
signing,  any  receipt  or  receipts  for  the  sake  of 
conformity ;  and  any  one  or  more  of  them  shall 
not  be  answerable  or  accountable  for  the  other  or 
others  of  them,  or  for  the  acts,  receipts,  neglects, 
or  de&ults  of  the  other  or  others  of  them,  but 
every  of  them  only  for  his  and  their  own  acts, 
receipts,  neglects,  or  defaults  respectively ;  and 
that  any  one  or  more  of  them  shall  not  be  answer- 
able or  accountable  for  any  banker  or  other  person, 
Tvith  whom,  or  in  whose  hands,  any  part  of  the 
said  trust  monies  shall  or  may  be  deposited  or 
lodged  for  safe  custody,  or  otherwise,  in  the  exe- 
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cution  of  the  trusts  hereinbefore  mentioned ;  and 
that  they  or  any  of  them  shall  not  be  answerable 
or  accountable  for  any  misfortune,  loss,  or  damage, 
which  may  happen  in  the  execution  of  the  afore- 
said trusts,  or  in  relation  thereto,  except  the  same 
shall  happen  by  or  through  their  own  wilful  de- 
faults respectively;  and  also  that  it  shall  and 
may  be  lawful  to  and  for  them,  the  said  trustees 
in  these  presents  named,  and  every  of  them,  their, 
and  every  of  their  executors,  administrators,  and 
assigns,  by  and  out  of  the  monies,  which  shall 
come  to  their  respective  hands  by  virtue  of  the 
trusts  aforesaid,  to  retain  to,  and  reimburse  him- 
self and  themselves  respectively,  and  also  to  allow 
to  his  and  their  co-trustee  or  co-trustees,  aU  costs, 
charges,  damages,  and  expences,  which  they  or 
any  of  them,  shall  or  may  suffer,  sustain,  or  be 
put  unto,  in,  or  about  the  execution  of  the  afore- 
said trusts,  or  in  relation  thereunto. 

And  each  of  them  the  said  Henry  Thompson 
(party  hereto)  and  W.  J.  Thompson,  so  £bu:  only 
as  relates  to  his  own  acts  and  deeds,  and  the  acts 
and  deeds  of  persons  claiming,  or  to  claim  under 
or  in  trust  for  him,  doth  for  himseU^  his  heirs, 
executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  said  > 

their  executors,  and  administrators^  by  these  pre- 
sents, in  manner  following ;  (that  is  to  say,)  that 
for  and  notwithstanding  any  act,  deed,  matter,  or 
thing  by  them  the  said  Henry  Thompson  (party 
hereto)  and  William  John  Thompson,  or  eith^  of 
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them,  made,  done,  committed  or  executed,  or 
knowingly  or  wUlingly  suffered  to  the  contrary, 
the  power  or  authority  herebefore  exercised  by 
the  said  Henry  Thompson  (party  hereto)  and  WU- 
liam  J.  Thompson,  was  well  and  effectually  created 
by  the  hereinbefore  in  part  recited  indenture  of 
appointment  and  release,  and  the  same,  at  the 
time  of  the  sealing  and  delivery  of  these  presents, 
is  in  full  force  and  in  no  wise  weakened,  extin* 
guished,  suspended,  or  become  void :  and  that  (for 
and  notwithstanding  any  such  act,  deed,  matter; 
or  thing  whatsoever  as  aforesaid)  they  the  said 
Henry  Thompson  (party  hereto)  and  W-  J.  Thomp- 
son now  have  in  themselves  good  right,  full  power, 
and  lawful  and  absolute  authority,  to  direct,  limit, 
and  appoint  the  said  manors  or  lordships,  &c.  and 
other  hereditaments  hereinbefore  limited  and  ap* 
pointed,  or  expressed  and  intended  so  to  be,  with 
the  rights,  members,  and  appurtenances,  to  the 
uses  and  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents :  and 
that  the  same  manors,  &c.  and  other  heredita- 
ments, with  their  rights,  members,  and  appur- 
tenances, shall  and  may,  from  time  to  time  and  at 
all  times  hereafter,  go  and  remam  to  the  uses 
hereinbefore  limited  and  declared,  and  be  peace- 
ably and  quietly  entered  into  and  upon,  and  be 
held,  occupied,  possessed,  and  enjoyed,  and  the 
rents,  issues,  and  profits  thereoi^  and  of  every 
part  thereof,  had,  received,  and  taken  accord- 
ingly^ without  the  lawful  let,  suit,  trouble,  denial, 
eviction,  interruption,  claim,  or  demand  whatso-* 
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ever,  of  or  by  them  the  said  H.  Thompson  (party 
hereto),  and  W*  J.  Thompson,  or  either  of  them, 
or  either  of  their  heirs,  or  of  or  by  any  other 
person  or  persons  lawfully  or  equitably  claiming, 
or  to  claim,  by,  firom,  or  under,  or  in  trust  for 
him,  them,  or  any  of  them,  other  than  })er80ii8 
claiming  under,  or  in  respect  of,  any  of  the  leases, 
or  agreements  for  leases,  under  which  the  same 
hereditaments  are  now  held  by  the  tenants  or 
occupiers  thereof,  or  under  or  in  respect  of  any 
of  the  charges  hereinbefore  mentioned,  or  referred 
to;  and  that  free  and  clear,  and  fredy  and 
clearly,  and  absolutely,  acquitted,  exonerated,  re- 
leased, and  for  ever  discharged,  or  otherwise,  by 
the  said  H.  Thompson  (party  hereto)  and  W.  J. 
Thompson,  or  one  of  them,  or  their,  or  one  of  their, 
heirs,  executors,  or  administrators  well  and  solB- 
ciently  saved,  defended,  kept  harmless,  and  indem- 
nified, of,  from,  and  against  all,  and  all  manner 
of  former  estates,  titles,  troubles,  charges,  d^ta 
and  incumbrances  whatsoever,  either  already  had^ 
made,  executed,  occasioned,  or  suffered,  or  here- 
alter  to  be  had,  made,  executed,  occasioned,  or 
suffered,  by  the  said  H.  Thompson  (party  hereto) 
and  W.  J.  Thompson,  or  either  of  them,  or  mther 
of  their  heirs,  or  by  any  person  or  persons  law- 
fully or  equitably  claiming,  or  to  chum  by,  fitmu 
or  under,  or  in  trust  for  them,  or  any  of  them 
(other  than  the  said  subsisting  leases  or  agree- 
ments for  leases  and  the  said  dbarges  herein- 
before referred  to) :  And  forther,  that  they  the 
said   H.    Thompson   (party,  hereto)  and  W.  J. 
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Thompson,  and  each  of  them,  and  their  respective 
heirs,  and  all  and  every  other  persons  or  person 
having,  or  daimiitg,  or  who  shall  or  may  have  or 
claim,  any  estate,  right,  title,  interest,  inheritance, 
U8e,.tnist,  property,  dahn,  or  demand  whatsoever, 
either  at  law  or  in  equity,  of,  in,  to,  or  out  of  the 
said  manors,  &;c.  and  other  hereditaments  herein- 
before limited  and  appointed  or  expressed  and 
intended  so  to  be,  or  any  of  them,  or  any  part 
thereof,  by,  from,  or  under,  or  m  trust  for  tiiem, 
the  said  H.  Thompson  (party  hereto)  and  W.  J. 
Thompson,  or  either  of  them,  (other  than  persons 
claiming  under,  or  in  resi>ect  of,  any  of  the  said 
leases  or  agreements  for  leases  and  charges  here- 
inbefore excepted)  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  upon  every  rea- 
sonable request  to  be  made  for  that  purpose,  by 
and  at  the  proper  costs  and  charges  in  the  law  of 
the  said  or  the  survivors  or  survivor  of 

them,  or  the  executors  or  administrators  of  such 
survivor,  or  of  any  person  or  persons  beneficially 
entitled  under  any  of  the  lunitations  hereinbefore 
contained,  make,  do,  acknowledge,  levy,  suffer, 
and  execute,  or  cause  and  procure  to  be  made, 
done,  acknowledged,  levied,  suffered,  and  executed, 
all  and  every  such  forther  and  other  lawful  and 
reasonable  acts,  deeds,  things,  devices,  convey- 
ances, and  assurances  in  the  law  whatsoever,  for 
the  further,  better,  more  perfectly,  and  absolutely, 
limiting  and  assuring  of  the  said  manors,  &c.  and 
other  hereditaments,  hereinbefore  limited  and 
appointed,  or  expressed  and  intended  so  to  be, 

x2 


?08  AppaifUmerU. 

and  every  part  thereof  with  their  appurtenances^ 
to  the  uses  hereinbefore  limited  and  declared  or 
referred  to»  of  or  concerning  the  same ;  as  by  the 
said  or  the  survivors  or  survivor  of  them, 

or  the  executors,  or  administrators^  of  such  sur- 
vivor, or  any  person  or  persons  beneficially  enti- 
tled under  any  of  the  limitations  hereinbefore 
contained,  or  their,  or  any  of  their,  counsel  in  the 
law,  shall  be  reasonably  devised  or  advised  and 
required.    In  witness,  &c. 
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ADVANCEMENT, 

what,  voL  i.  356. 

purchase  by  a  father  in  name  of  his  son,  ib, 

husband  in  name  of  his  wife,  ib> 
by  father,  whether  it  makes  him  purchaser  of  portions,  voL  ii. 
272. 

ADVERSE  POSSESSION, 

how  acquired  by  termor,  vol.  i.  30 ;  vol.  ii.  14,  24,  25. 
as  between  co-parceners,  vol.  ii.  24. 
generally,  ib, 

ADVOWSON, 

is  conveyed  by  grant,  voL  ii.  88. 
but  may  also  be  transferred  by  bargain  and  sale,  &c.,  ib. 
'  {See  Prscbdbnts.) 

AGREEMENT, 

does  not  raise  a  use  under  the  statute,  vol.  L  113,  et  seq. 
will  not  be  enforced  in  equity  in  favour  of  a  volunteer,  vol.  i. 

370. 
a  meritorious  consideration  no  ground  of  exception  to  the 
rule,  voL  i.  372, 374. 

ALIEN, 

whether  he  could  have  been  cestuique  use,  voL  u  59. 

feoffee  to  uses,  vol.^i.  85. 

trustee,  vol.  i.  307, 308. 

cestuique  trust,  vol.  i.  308,  309,  et  seq.  312,  in  not. 

as  to  share  of,  in  the  produce  of  a  sale  of  lands,  vol.  i.  312. 
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ANNUITY,  (See  Rest.) 
(personal,) 

could  not  be  conveyed  to  uses,  voL  i.  62. 

limited  to  one  and  his  heirs,  vol.  ii.  32. 

fee-simple  conditional  in,  ib. 

to  one  "  for  ever  "  passes  to  the  executors,  voL  ii.  119. 

as  to  agreement  from  the  re-purchaser  of,  vol.  ii.  139. 

how  a  re-purchase  of,  differs  from  a  redemption,  tb. 

APPOINTMENT.    (See  Powbbs.) 

under  the  usual  power  to  a  purchaser,  where  it  will  defeat 

dower  of  his  wife,  voL  i.  161 ;  voL  ii.  91. 
where  judgments  against  purchaser,  ib. 
whether  it  will  defeat  crown  debts,  voL  L  162. 
of  new  trustees,  how  properiy  made,  voL  L  425. 

power  of,  how  it  may  be  exercised,  ifr. 
is  directory  only,  A. 
how  it  differs  from  a  declaration  of  a  use,  vol.  iL  87. 
vests  the  legal  estate  in  the  appointee,  t^. 
where  the  power  must  be  referred  to,  vol.  iL  88. 
general  reference  to  all  powers  sufficient,  vol.  ii  89. 
by  will,  voL  iL  89,  90. 

by  conveyance,  valid  though  informal,  voL  iL  90,  91. 
in  what  cases  it  has  relation  to  the  conveyance  eontaaniiig 

the  power,  vol.  ii.  91. 
in  what  cases  not,  vol.  ii.  92. 

general  power  of.  cannot  tend  to  a  perpetuity,  voL  iL  94. 
secue  of  particular  power,  ib. 
(See  Precbdbnts.) 

APPORTIONMENT, 

of  an  annuity,  rent,  or  dividends,  vol.  ii.  126,  127. 

APPURTENANCES, 

what  will  pass  by  the  word,  vol.  ii.  153.  ^ 

ASSETS, 

legal  and  equitable,  voL  L  289,  290. 

ASSURANCES, 

will  be  construed  in  support  of  the  intention,  voL  iL  49. 

ATTAINDER, 

of  cestnique  trust  for  high  treason,  coosequoioe  o(  voL  L  805. 
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ATTORNEY, 

when  he  cannot  purchase  from  his  client,  vol.  i.  430. 

ATTORNMENT, 

when  formerly  necessary,  and  what  it  was,  vol.  it.  41. 
superseded  by  the  Statute  of  Uses,  voL  ii.  42,  54. 
abolished  in  the  case  of  grants  at  law,  voL  ii.  43. 

AVERMENT, 

of  a  use  when  necessary,  vol.  i*  98. 

of  a  particular  consideration  for  a  conreyance  where  it  may 
be  made,  vol.  ii.  58. 

BANKRUPTCY, 

of  trustee,  vol.  i.  391. 

whether  the  trust*«stafee  passes  to  his  assignees^  voL  i.  428. 

BARGAIN  AND  SALE, 

no  use  can  be  declared  upon,  vol.  i.  136 ;  voL  ii.  62. 

is  nothing  more  than  a  declaration  of  the  use,  vol.  i.  219. 

description  of,  vol.  ii.  53. 

directed  to  be  by  deed  indented  and  enrolled,  vol.  ii.  54,  64. 

consideration  of,  must  be  pecuniary,  vol.  ii.  56. 

but  the  money  need  not  be  paid  at  the  time,  voL  ii.  57, 

nor  the  amount  stated,  tft. 

where  a  pecuniary  consideration  may  be  averred,  vol.  ii.  58. 

the  consideration  extends  to  all  the  limitations,  ib. 

for  years  enables  bargainee  to  take  a  release  of  the  reversion 

without  entry,  vol.  ii.  56. 
words  of  transfer  strictly  applicable  to,  voL  ii.  59. 
what  other  words  may  operate  asi  ib, 
can  be  made  only  by  parties  capable  of  standing  seised  to  a 

use,  Tol.  ii.  60* 
what  may  be  conveyed  by,  voL  ii.  61. 
a  chattel  interest  already  created  cannot,  ib, 
operating  as  two  distinct  conveyances,  vol.  fii.  63. 
no  future  or  springing  use  can  be  limited  out  of  the  estate 

of  the  bargainor,  vol.  ii.  62. 
a  power  to  make  leases  cannot  be  reserved  to  a  baigainee  for 

life,  ib, 
does  not  produce  a  discontinuance,  vol.  ii.  64. 

nor  destroy  contingent  remainders,  ib, 
operation  of  it  when  made  by  a  tenant  in  tail,  ib. 
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BARGAIN  AND  SALE  (conHnued). 

what  relation  the  inrolment  bean  to  it»  ¥ol.  iju  66. 

by  executors  under  power  in  a  will,  voL  iL  69. 

by  commissioners  of  bankruptcy  under  the  Bankrupt  Act, 

(6Geo.4,cl6,)t&. 
copy  of  inrolment  of  is  evidence,  vol.  iL  71. 
for  years,  does  not  require  enrolment,  voL  iL  75. 

BARGAINEE, 

may  grant  a  rent  or  reodve  a  release  before  enrolment, 

vol.  ii.  67. 
but  cannot  convey  by  bargain  and  sale,  or  grant  leases,  before 

enrolment,  vol.  iL  68. 

BOND  DEBT, 

assignaUe  in  eqiiity,  though  not  at  law,  vol.  iL  40. 

CESTUIQUE  TRUST, 

of  a  term,  whether  be  might  convey  the  legal  estate  by  a 

feoffment  pursuant  to  1  Rich.  3,  vol.  i.  80  to  42. 
estate  of,  subject  to  incidents  of  a  legal  estate,  voL  L  280, 

282,  293,  301,  302. 
may  be  conveyed,  vol.  i.  283. 

or  devbed,  vol.  L  284. 
liable  to  executions,  vol.  L  285. 
and  to  extents,  voL  L  291. 
in  fee-simple  made  assets  by  descent,  vol.  L  289. 
exceptions,  dower,  301 ;  escheat,  302. 
term  of  equitable  assets,  voL  i.  290. 
attainder  of,  voL  i.  291,  303. 
felony,  or  outlawry  of,  voL  i.  292,  302. 
late  Statute  of  Limitations  applies  to,  vol.  L  293,  295,  in  not 
when  barred  in  case  of  constructive  trust,  vol.  L  295,  m  not 
was  barred  by  non-claim  on  afine  levied  by  astranger,  voL  L  297. 
fine  by,  vol.  L  298. 

alien,  vol.  L  308,  309,  et  seq^  312  in  not. 
outlawry  of,  voL  L  311. 
length  of  time  no  bar,  as  between  him  and  trustee,  in  the 

case  of  express  trust,  voL  i.  313, 
iecus  in  the  case  of  constructive  trust,  ib. 
who  may  be,  voL  i.  370. 
his  remedy  against  his  trustee,  voL  L  375. 

third  persons,  i6. 
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CESTUIQUE  TRUST  (conHnued). 

his  political  qualifications^  vol.  i.  375,  376,  tn  not. 

conveyances  and  asngnments  by,  vol.  i.  376,  et  seq. 

how  far  conclusive  upon  Uie 

party  in  whom  the  legal 
estate  is  vested,  ib, 

when  notice  of,  to  trustee  ne- 
cessary, voL  i.  377,'  tfi  not. 

conveyance  by,  being  an  equitable  tenant  in  tail  or  for  life, 
or  being  a  married  woman,  vol,  i.  378  to  387- 

for  life,  fine  by,  vol.  i.  388. 

recovery  by,  vol.  i.  440. 

CESTUIQUE  USE, 

empowered  by  I  Rich.  3,  c,  1,  to  alien  the  land,  vol.  L  20. 
how  far  this  power  extended  to  cestuique  usa  in  tail>  or  for 

life,  vol.  i.  22,  et  seq, 
or  to  cestuique  use  in  remainder,  vol.  i.  45. 
or  to  cestuique  use  having  a  naked  right,  ib. 
could  not  devise  under  this  statute,  voL  i.  46. 
might  have  brought  debt  for  rent,  but  could  not  avow,  ib* 
heir  of,  made  subject  to  wardship  and  payment  of  relief, 

vol.  i.  49. 
lands  of,  made  subject  to  execution,  relief,  &C.,  voL  i.  50. 
who  might  have  been, 

a  corporation,  vol.  i.  58. 
the  King  (by  matter  of  record),  ti. 
who  might  not  have  been, 

the  parishioners  of  a  particular  place,  vol*  i.  59. 
an  alien,  sembUf  ib. 
had  neither /u«  in  rtf,  nor  (xd  rem,  vol*  i.  65. 
wife  of|  not  dowable,  ib. 
husband  of,  not  entitied  to  curtesy,  ib. 
did  not  forfeit  the  land  for  treason  (before  stat  26  Hen.  8, 

c.  13,)  or  felony,  vol.  i.  66. 
might  have  been  sworn  upon  an  inquest,  ib. 
situation  of,  and  hb  feoffises,  since  27  Hen.  8,  vol.  L  117, 120. 
estate  of,  subject  to  all  the  incidents  to  which  an  estate  by 

common  law  is  liable,  vol.  i.  120. 
entitied  to  benefits  inherent  to  the  estate,  and  covenants 

running  with  the  land,  ib. 
but  not  to  collateral  rights,  ib. 
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CESTUIQUE  USE  (conHnued). 

might  take  advaDtage  of  warrantj,  vol.  i.  122 ;  voL  ii.  56. 
how  far  his  ettate  is  equivalent  to  a  poMetdon  acquired  by 
actual  entrys  vol.  ii.  55. 

CHANCERY.    (See  Court  of  CHANCsaT,  and  Equity.) 

CHARITY, 

transfer  of  funds  belonging  to,  voL  L  402. 
appointment  of  new  trustees  of  estates  or  funds  belongtog  to. 
vol.  i.  427. 

CHOSES  IN  ACTION, 

not  grantable  by  the  common  law,  voL  ii.  40. 
grantable  in  equity,  i6. 

COMMON, 

could  not  be  conveyed  to  uses,  vol.  i.  62. 

what  may  be  severed  from  the  soil  by  grant,  vol.  ii.  30. 

how  transferred  or  extinguished,  voL  ii.  31. 

sans  nombre,  »6. 

{See  TxNANCT  in  Common.) 

COMMON  LAW, 

where  feoffee  or  releasee  takes  by,  notwithstanding  limitations 
to  uses,  voL  i.  89,  et  seq.^  163,  et  seq. 

CONDITION, 

annexed  to  an  estate  should  destroy  the  whole  estate,  vol.  i. 

130. 
words  of,  vol.L  156. 

distinction  between  and  a  springing  use,  vol.  i.  158. 
with  a  double  operation,  vol.  i.  208. 
limited  period  by  law  for  breach  of,  voL  L  213. 

CONDITIONAL  FEE-SIMPLE, 
at  common  law,  vol.  L  211. 

CONDITIONAL  LIMITATIONS, 
what,  vol.  i.  155. 
words  of,  vol.  i.  156. 

CONSIDERATION.      {See  BxaOAiN  and  Salb,  and  Covkjhant 

TO  STAND  SbISBD.) 

of  tenure,  vol.  i.  9. 
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CONSIDERATION  (conHnued.) 

when  necessary  to  raise  a  use  in  the  atwence  of  express 

declaration^  yol.  i.  59. 
not  necessary  to  establish  a  deed  at  common  law,  voL  i.  67. 
meritorious^  no  aid  to  an  imperfect  trust,  voLi.  372,  374. 
what  necessary  for  a  covenant  to  stand  seised,  vol.  ii.  98. 

CONSTRUCTIVE  TRUST, 

distinction  between,  and  express  trust,  as  to  bar  of  cestuique 

trust,  voL  i.  295,  in  not  313. 
how  raised,  vol.  i.  348,  et  seq, 
how  rebutted,  vol.  i.  847. 

CONTINGENT  REMAINDERS, 

trustees  to  preserve,  when  estate  in  fee  taken  by,  vol.  i.  271. 
{See  Rbmaindbr.) 

CONTRACT.    (See  Agrbbmbnt.) 

CONVERSION, 

of  real  into  personal,  and  of  personal  into  real  estate,  vol.  i. 

322,  et  seq. 
where  there  has  been,  all  the  cestuisque  trust  must  concur 
to  effect  a  re-conversion,  vol.  i.  328. 

CONVEYANCE, 

by  way  of  use,  how  it  differs  from  and  agrees  with  a  convey- 
ance at  common  law,  vol.  i.  122,  et  seq. 

as  to  fictitious  forms  of,  vol.  i.  377. 

by  cestuique  trust  being  tenant  in  tail,  or  a  married  woman, 
voL  i.  378  0  387. 

COPYHOLD, 

whether  a  use  may  be  limited  upon  copyhold  lands,  vol.  L 

249. 
devise  by  cestuique  trust  of,  voL  L  284. 
on  escheat  or  forfeiture,  vests  not  in  the  crown  but  in  the  lord, 

voL  i.  305. 
whether  trust  of  for  an  alien  belongs  to  the  crown  or  to  the 

lord,  vol.  i.  309,  et  seq.  in  noU 

CORPORATION, 

incapable  of  standing  seised  to  a  use,  and  reason  why,  vol.  i. 
67,  87  ;  vol.  ii.  27,  61. 
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CORPORATION  (coniinued). 

may  be  trustees,  vol.  i.  389. 
should  convey  by  feoffbient,  vol.  ii.  27,  61. 
form  of  a  feoffbient  by,  vol.  ii.  105. 

as  to  oonveyance  by  a  municipal  corporation,  voL  ii.  IO69 
m  not 

CORRODY, 

is  grantable,  vol.  ii.  88. 

COSTS, 

of  conveyance  by  infant  trustee,  vol.  L  398,  415. 
of  re-conveyanoe  by  committee  of  lunatic  mortgagee,  voL  i. 
399,  415. 

COURT  OF  CHANCERY, 

assumed  exclusive  jurisdiction  over  uses,  vol.  L  5,  19. 

by  the  device  of  the  writ  of  subpoena,  voL  L  15. 
supported  as  a  trust  what  the  courts  of  common  law  rgeded 
as  a  use,  vol.  i.  32. 

COVENANT, 

running  with  the  land,  cestuique  use  entitled  to  benefit  of, 

vol.  i.  120. 
words  of,  may  create  a  grant,  voL  ii.  47. 
by  bargainee  for  a  valuable  consideration  sufficient  to  change 

the  usci  vol.  ii.  63. 
to  enter  and  hold,  as  to,  vol.  ii.  124. 
that  a  party  has  good  right  to  demise,  aa  to,  voL  iL  131. 
against  incumbrances,  as  to,  vol.  ii.  132. 
for  further  assurance  at  whose  cost  to  be  made,  voL  iL  133. 

what  obligation  it  imposes,  vol.  ii.  165. 
covenants  for  title,  where  restrictive  words  in  one  extend  to 

another,  vol.  ii.  162,  163. 
for  quiet  enjoyment,  ib, 
implied,  when  qualified  by  express,  voL  iL  164. 

COVENANT  TO  STAND  SEISED, 

is  nothing  more  than  a  declaration  of  uses,  voli  i.  219. 

to  the  use  of  the  covenantor  is  valid,  vol.  i.  136. 

what,  vol.  ii.  96. 

no  form  of  words  necessary,  ft6. 

what  may  operate  as,  v(d.  ii.  97. 
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COVENANT  TO  STAND  SEISED  (conHnued). 
consideration  of»  vol.  ii.  98. 
power  iDy  not  exercisable  as  the  limitation  of  a  use,  vol.  ii. 

100. 
covenantor  must  have  a  vested  estate,  ib, 
has  no  tortious  operation,  vol.  ii.  101. 

CROWN  DEBTS, 

whether  defeated  by  appointment,  vol.  i.  162. 

CURTESY, 

not  of  a  use  before  the  statute,  vol.  i.  66. 
estate  of  oestuique  trust  subject  to,  vol.  i.  298. 
trustee's  husband  not  entitled  to  in  equity,  vol.  i.  391. 

DEBT, 

action  of,  for  rent  might  have  been  brought  by  cestuique  use, 

vol.  i.  46. 
assignable  in  equity,  vol.  ii.  40. 

DECLARATION  OF  USES, 

was  originally  by  parol,  vol.  i.  14,  218. 

must  now  be  in  writing,  vol.  i.  219. 

on  conveyance  operating  by  transmutation  of  possession  may 
be  by  separate  instrument,  ib, 

by  deed  precedent  or  subsequent,  in  case  of  fines  or 
recoveries,  ib, 

who  may  declare  uses,  vol,  i.  221. 

by  a  party  entitled  to  partial  interest  in  the  estate,  voL  i.  226, 
227. 

in  what  cases  the  first  declaration  of  uses  shall  be  controlled 
by  a  second,  vol.  L  227,  et  seq, 

contradictory  declarations  in  the  same  instrument,  vol.  i.  286. 

no  formal  words  necessary  for,  vol.  i.  287. 

must  be  certain,  vol.  i.  288. 

no  consideration  necessary,  ib, 

when  it  breaks  the  descent,  vol.  i.  239,  and  note. 

differences  between  a  declaration  of  uses  and  an  appoint- 
ment, vol.  ii.  87. 

DECLARATION  OF  TRUSTS, 

must  be  in  writing,  vol.  i.  842. 
voluntary,  when  valid,  vol.  i.  871. 
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DE£D» 

precedent  and  subsequent  declarations  of  uses  by,  yol.  i. 

227,  0i  seq. 
will  be  construed  in  support  of  the  intention*  voL  ii«  49* 

DEEDS-(TITLE), 

who  entitled  to  custody  of,  vol.  i.  118,  119. 

DESCENT, 

of  a  use,  vol.  L  62. 

line  of,  not  broken  by  recovery,  vol.  i.  99. 

of  trust  estates,  vol.  i.  282. 

alteration  in  the  law  of,  vol.  i.  63,  283,  in  noL 

DEVISE, 

whether  the  statute  27  H,  8,  extends  to  devises  to  uses, 

vol.  i.  250. 
when  and  how  far  it  vests  legal  estate  in  trustees,  vol.  i.  254, 

256,  ei  seq»  272,  in  not 
by  cestuique  trust  of  a  copyhold,  vol.  i.  284. 
(general)  by  trustee,  when  it  passes  the  trust  estate,  vol.  i. 

42\f  et  seq. 
by  mortgagee,  when  it  passes  the  mortgaged  estate,  vol.  i. 

429,  m  not. 

DISCLAIMER, 

by  trustee,  voL  i.  426,  in  not. 

DISCONTINUANCE, 

not  worked  by  grant,  vol.  ii.  51. 
nor  by  bargain  and  sale,  vol.  ii.  64. 
nor  by  lease  and  release,  vol.  ii.  77. 
what  it  was,  vol.  ii.  51. 
now  abolished,  ib. 

DISSEISIN, 

mode  of  acquiring  a  freehold  by,  vol.  i.  30,  vol.  ii.  14, 
et  teq. 

an  estate  created  by  it  sufficient  to  support  a  fine,  vol.  ii.  15. 

an  estate  created  by  it  not  sufficient  to  support  a  recovery, 
vol.  ii.  17. 

actual,  and  at  the  election  of  the  parties,  the  difference  be- 
tween them,  vol.  ii.  18. 
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DOWER, 

not  of  a  use  before  the  statute,  vol.  i.  65. 

when  defeated  by  appointment,  vol.  i.  161,  169. 

not  foimerly  of  a  trust,  vol.  i.  SOL 

but  the  law  in  this  respect  now  altered,  ib, 

estate  of  trustee  protected  from  in  equity,  vol.  i.  891. 

in  money  to  be  laid  out  in  land,  vol.  i.  825. 

different  modes  used  by  purchasers  to  prevent  it,  vol.  i.  161, 

vol.  ii.  158. 
if  bargainee  dies  before  enrolment  his  wife  shall  hfLve  dower, 

vol.  ii.  66. 
why  part  of  the  old  dower  uses  should  be  retained  in  every 

case,  vol.  ii.  109. 
declaration  against  to  be  inserted  in  conveyance  in  every 

case  when  it  is  intended  that  dower  shall  not  attach, 

voL  ii.  110. 

ENROLMENT.    (See  Bargain  and  Sale,  and  Dowbr.) 

what  bargains  and  sales  are  directed  to  be  enrolled,  vol.  ii.  42, 54. 
statute  of  enrolments,  vol.  ii.  42,  64. 

not  intended  to  apply  to  conveyances  which  were 

complete  by  the  common  law,  vol,  ii.  44. 
does  not  extend  to  certain  cities,  &c.,  vol.  ii.  68. 
whether  now  necessary  in  any  case  of  a  grant,  vol,  ii.  46. 
has  relation  to  the  delivery  of  the  deed,  vol.  iL  66. 
but  does  not  divest  any  estate  settled  in  the  bargainee  in  the 

interifih  vol.  ii.  68. 
copy  of  made  evidence,  vol.  ii.  71. 

not  necessary  in  the  caseof  abargain  and  sale  for  years,  vol.  ii.  75. 
may  give  several  operations  to  a  deed,  vol.  ii.  145, 

ENTAIL.    (See  Estates  Tail  and  Trusts.) 

ENTRY, 

whether  a  right  of  it  was  in  feoffees  after  a  feofiment  or  fine 
by  cestuique  use  pursuant  to  1  Rich.  3,  vol.  i.  22,  et  seq. 

right  of  it  remains  in  feoffees  since  the  statute  27  H.  8.  to 
vest  a  contingent  or  future  use,  vol.  L  242. 

possession  by  operation  of  the  statute  of  uses,  how  it  dif- 
fers from  an  actual  entry,  voL  ii.  55. 

not  necessary  to  a  bargain  and  sale,  except  to  bring  trespass, 
vol.  ii.  56. 
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ENTRY  (conHnued). 

necessary  to  a  lease  at  common  law,  vol.  iL  75. 

and  to  complete  exchange  or  partition  at  common  law, 

voL  ii.  84. 
proviso  for,  what  interest  it  creates,  vol.  ii.  124. 
how  it  can  be  taken  advantage  of,  ib. 

EQUITY.    (See  Usss  and  Trusts,  and  Limitations.) 

in  constniction  of  trusts,  follows  the  law,  vol.  i.  280. 
exceptions  to  the  rule,  vol.  i.  301. 

will  relieve  in  some  cases  against  a  legal  merger,  vol.  i.  330. 
will  not  compel  the  performance  of  a  contract  or  agreement 
in  favour  of  a  volunteer,  vol.  i.  370,  et  seq. 

EQUITY  OF  REDEMPTION, 

difference  between  and  a  trust,  vol.  i.  279,  289. 
saleable  under  an  extent,  vol.  i.  291. 
forfeitable  for  treason,  t5. 
when  barred,  vol.  i.  314. 

ESCHEAT.    (See  Uses  and  Trusts.) 

doctrine  of,  vol.  i.  303,  et  aeq.  in  not* 
not  applicable  to  estate  of  cestuique  trust,  ib. 
estate  of  trustee  escheats,  vol.  i.  305. 

remedy  for  escheat  or  forfeiture  bj  trustees  provided  by  late 
statutes,  vol.  i.  306,  393. 

ESTATE, 

no  fraction  of,  permitted  in  conveyance  to  uses  which  cannot 

be  limited  in  common  law  conveyance,  voL  i.  133. 
equitable,  considered  as  leg^  in  the  construction  of  acts  of 
parliament,  vol.  i.  292. 

ESTATES  IN  FEE, 

require   the  same  words  for  their   creation    in  a  convey* 

ance  to  uses  as  in  a  conveyance  at  common  law,  vol.  i. 

122. 
words  of  limitation  necessary  for  creation  of,  in  conveyances, 

vol.  ii.  154. 

ESTATES  PER  AUTER  VIE, 
devisable,  vol.  ii.  1 18. 
when  personal  and  when  real  estate,  vol.  ii.  118, 119. 
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ESTATES  TAIL.     (See  Trusts.) 

how  created  In  conveyances  at  common  law,  127. 

in  conveyances  to  uses,  ib. 
what  words  necessary  for  the  creation  of  in  the  case  of  trusts 

executed,  vol.  i.  281. 
what  words  necessary  for  the  creation  of  in  the  case  of  trusts 
executory,  ib, 

ESTOPPEL, 

by  feoffiuent,  vol.  ii.  11. 

by  fine,  vol.  ii.  84. 

surrender  of  copyholds  cannot  operate  by  way  of,  vol.  ii.  35. 

EXCEPTION, 

may  operate  as  a  grant,  vol.  ii.  50. 

EXCHANGE, 

at  common  law,  voL  ii.  84. 

now  usually  made  by  lease  and  release,  ib, 

under  a  power  does  not  carry  implied  right  of  re-entry  on 

eviction,  ib. 
as  to  validity  of  proviso  in  an  exchange  for  shifting  the  use 
upon  eviction,  ib. 

EXECUTION^ 

of  an  use,  what  necessary  for,  vol.  i.  240. 

under  elegit  what  may  be  now  taken  in,  vol.  i.  289. 

EXECUTORY  DEVISE, 

how  agrees  with  a  shifting  use,  vol.  i.  147,  el  seq. 
(See  UsB,  Springing  or  Shifting.) 

EXECUTORY  AND  EXECUTED  TRUSTS, 
distinction  between,  vol.  i.  335,  370. 

EXTENT, 

estate  of  cestuique  trust  liable  to,  vol.  i.  291. 
equity  of  redemption  saleable  under,  ib. 

FATHER  AND  SON. 

what  shall  be  deemed  an  advancement  for  the  son,  and  not  a 
trust  for  the  father,  vol.  i.  356. 

FEE-SIMPLE, 

conditional  at  common  law,  vol.  i.  211. 

VOL.  II.  Y 
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FEE  UPON  A  FEE, 

maxim  of  the  oommon  law  against,  voLL  149. 
but  may  be  limited  by  way  of  use,  vol.  i.  150. 

FELONY, 

of  cestuique  trust,  vol.  i.  292,  802. 

trust  of  a  term  of  years  forfeitable  for,  vol.  i.  292. 

of  trustee,  voL  i.  391. 

FEME  COVERT.    (See  Married  Woman.) 

FEOFFEE  TO  USES. 

the  statute  1  Rich.  8.  did  not  take  away  his  power,  voL  L  21. 

might  have  conveyed  the  lands  for  a  valuable  consideratioo, 
and  without  notice,  vol.  i.  56. 

complete  owner  of  the  land  at  law,  vol.  i.  67. 

performed  the  feudal  duties,  and  his  estate  subject  to  dower, 
curtesy,  wardship,  relief,  &c  forfeitable  for  treason  and 
felony,  and  he  might  have  brought  actions,  &q^  ib, 

regress  of,  excluded  by  statute  of  uses,  voL  u  84. 
disclaimer  by,  comes  too  late,  voL  i.  85» 
to  his  own  use  takes  by  the  common  law,  voL  i.  89. 
distinction  when  part  of  the  use  is  limited  to  another  persoo, 

vol.  i.  92. 
has  no  interest  in  the  lands  since  the  27  H.  8,  voL  i.  117. 
momentary  seisin  of,  does  not  subject  land  to  dower  or 

curtesy,  ib» 
nor  merge  a  term  vested  in  him,  ib.  m  noU 
is  entitled  to  custody  of  the  title-deeds,  vol.  i.  1 18. 

FEOFFMENT.    (FW«  Powers.) 

by  cestuique  use,  after  1  Rich.  8,  vol.  L  22. 

for  creating  a  freehold  by  disseisin,  voL  i.  80,  89,  yoL  iL  14, 

et  9eq. 
consideration  of,  vol.  i.  59. 
by  cestuique  trust  and  his  trustee,  vol.  L  489. 
antiquity  of,  vol.  ii.  1. 
definition  of,  ih* 

charter  of,  when  introduced,  vol.  ii.  2. 
of  several  villages  in  one  county,  vol.  ii.  7. 
in  different  counties,  t(. 
feoffor  should  have  actual  possession,  vol.  ii.  9. 
may  operate  by  way  of  estoppel,  voL  ii.  1 1. 
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FEOFFMENT  (continued.) 

bars  contingeDt  remainders,  voL  ii.  12. 

cannot  bar  powers  collateral,  vol.  ii.  12,  14. 

bars  all  future  uses  and  rights,  ib. 

bars  the  feoffor  of  the  interest  in  the  lands,  and  the  benefit 
of  a  condition  broken,  vol.  ii.  13,  14. 

by  tenant  for  years,  elegit,  statute-merchant  or  staple,  copy- 
holder, disseisor,  abator,  or  intruder,  vol.  ii.  14,  &c. 

by  tenant  in  tail  in  remainder,  vol.  ii.  17. 

operations  of  it  when  made  by  a  termor,  vol.  ii.  21,  22. 

by  a  corporation,  voL  ii.  27. 

whether  in  corporeal  property  will  pass  by  it  without  the  word 
grant,  vol.  ii.  47. 

the  form  of  it,  vol.  ii.  102,  105. 

(See  Use,  Trusts,  Powers,  &c.) 

FINE, 

by  cestuique  use,  vol.  i.  27. 

consideration  of,  vol.  i.  60. 

could  not  bar  powers  collateral,  vol.  L  184. 

when  cestuique  trust  barred  by,  voL  i.  297. 

by  cestuique  trust,  vol.  i.  298,  ei  9eq. 

by  trustee,  vol.  i.  316. 

barred  contingent  remainders,  vol.  ii.  12. 

could  not  create  a  disseisin,  vol.  ii.  15. 

(See  Powers,  Use,  Trusts,  Grants,  &c.) 

FORFEITURE, 

whether  created  by  a  feofiment  by  cestuique  trust  of  a  term, 

vol.  i.  30  to  41 ;  vol.  ii.  22. 
for  high  treason,  vol.  i.  291,  302,  in  noU 
for  felony,  vol.  i.  302,  m  noU 
by  trustee,  remedy  provided  for  by  late  statutes,  vol.  i.  305, 306. 

FORMEDON, 

made  maintainable  against  pernors  of  lands  enffeoffed  to  uses, 
vol.  i.  48. 

FREEHOLD, 

how  it  may  be  acquired  by  disseisin,  vol.  i.  30,  39,  vol.  ii.  14. 
no  estate  of,  could  be  made  to  commence  in  Jutwro  by  the 

common  law,  vol.  i.  141,  vol.  ii.  7. 
eecuM  in  limitations  uses,  ih. 

y2 
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GENERAL  WORDS, 

ID  conveyance,  effect  of^  vol.  ii.  158. 

GOVERNMENT  SECURITIES, 

power  to  invest  in,  what  investment  it  authorises,  vol.  i.  435. 

GRANT, 

consideration  of,  vol.  i.  61. 

description  of,  vol.  ii.  29, 

what  things  are  allowed  to  pass  by  way  of»  vol.  ii.  30,  ei  aeq, 

by  tenant  in  tail  in  remainder,  vol.  ii.  34. 

what  things  are  not  grantable,  vol.  iL  37, 39. 

offices  of  trust  and  confidence,  voL  ii.  39. 
half-pay  of  an  officer,  &c.  %b. 
is  the  proper  conveyance  of  lands  wherever  immediate  pos^ 

session  cannot  be  given,  vol.  ii.  41,  m  noU 
made  valid  without  attornment,  vol.  iL  43. 
whether  enrolment  necessary  in  certain  cases  of,  voL  ii.  45. 
by  what  operative   words  incorporeal   property  will  pass, 

vol.  ii.  47. 
words  of  covenant  will  create  a  grant,  vol.  iL  47. 
whether  the  word  grant  is  necessary  in  any  case,  voLii.  47,48. 
may  be  by  way  of  reservation,  or  exception,  vol.  ii.  50. 
passes  only  what  the  grantor  has,  voL  ii.  51 . 
no  discontinuance  worked  by,  ih, 
warranty  not  implied  by  the  word  grant  in  conveyances  of 

freehold,  vol.  ii.  52. 
as  to  use  of  the  word  grant  in  the  creation  or  assignment  of 

a  term,  t^. 
form  of  a  grant  of  an  annuity  or  rent-charge  for  the  life  of 

the  grantor,  voL  iL  114. 

"GRANT,  BARGAIN,  AND  SELL," 

cases  in  which  these  words  bave  the  efiect  of  the  osual 
covenants  for  title,  voL  iL  52. 

GRANTEE, 

to  his  own  use  takes  by  the  common  law>  vol.  i.  89,  et  seq. 

GUARDIAN, 

renewal  of  lease  by,  vol.  i.  366. 

HABENDUM, 

may  confer  an  estate,  by  limitation  of  the  use,  to  a  person  not 
named  in  the  premises,  vol.  L  140. 


INDEX.  325 

HABENDUM  (continued). 

when  it  shall  control  the  premises,  and  so  e  converso,  vol.  ii. 
154. 

HEIRS.     (  Vide  Limitations,  Trusts,  Use,  &c.) 

the  word  not  necessary  to  create  a  fee  in  the  use  before  the 
Statute  of  Uses,  vol.  i.  68. 

secus  since  the  statute,  vol.  i.  123. 

the  word  necessary  also  to  create  an  estate-tail  in  a  convey- 
ance operating  under  the  statute,  vol.  i.  127. 

special,  of  grantor,  might  take  as  purchasers  under  a  limita- 
tion of  a  use  to  them,  vol.  i.  137. 

^ecu8  of  heirs  general,  vol.  i.  138. 

HEIRS  OF  THE  BODY, 

where  construed  in  equity  as  words  of  purchase,  vol.  i.  337, 
et  seq. 

HUSBAND, 

when  he  may  assign  his  wife's  interest  in  a  term,  vol.  i.  283. 

IMPLICATION, 

of  use  resulting  by,  vol.  i.  96. 
of  trusts  by,  vol.  i.  348,  etaeq, 
how  rebutted,  vol.  i.  105,  347,  355. 

INCORPOREAL  HEREDITAMENTS, 

of  a  grantable  quality,  vol.  ii.  30,  et  seq, 
divisible  into  two  classes,  vol.  ii.  40. 
deed  necessary  for  the  transfer  of,  vol.  ii.  41. 
may  be  conveyed  by  surrender,  lease,  and  release,  or  bargain 
and  sale,  vol.  ii.  50. 

INFANT, 

declaration  of  use  by,  vol.  i.  222. 

covenant  to  stand  seised  by,  ih. 

when  boimd  by  marriage  contracts,  vol.  i.  223. 

trustee,  conveyances  by,  vol.  i.  397,  et  seq.  in  not. 

as  to  allowance  for  maintenance  of,  vol.  i.  435,  et  seq. 

INQUEST, 

cestuique  use  might  have  been  sworn  upon,  vol.  i.  66. 

INROLMENT.     (See  Enrolment.) 
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INTENT, 

the  word  will  raue  a  lue,  voL  L  95. 

of  the  parties  may  raise  a  use  without  express  words,  ifi. 

INTERESSE  TERMINI, 

is  assignable,  vol.  ii.  35. 

INVESTMENT, 

of  trust-moneys,  what  is  a  proper  one,  toL  i.  434. 

IRISH  STATUTE  OF  USES,  vol.  i.  69. 

JOINT-TENANCY, 

when  prevented  by  words  of  modification  in  limitation  of  a 

use,  voL  L  129. 
how  it  may  take  effect  by  means  of  a  use,  voL  L  141. 

JUDGMENT, 

where  defeated  by  appointment,  voL  L  161. 

how  it  may  now  be  enforced  at  law,  and  in  equity,  vol.  i. 

162, 289. 
as  to  efficacy  of  agreement  that  it  shall  not  be  neoeasary  to 

revive,  vol.  ii.  136. 

JUS  PRECARIUM,  vol.i.  82. 

KING, 

cannot  stand  seised  to  a  use,  voL  i.  56. 

may  be  trustee,  voL  L  389. 

LEASE, 

renewal  of,  by  trustee,  guardian,  tenant  for  life,  or  partner, 

vol.  i.  366. 
renewal  of,  belonging  to  infants,  femm  coverty  or  lunatios, 

voLi.416,419,  420. 
power  to  grant  reversionary,  vol.  i.  457. 

LEASE  AND  RELEASE,  CONVEYANCE  BY,  (See  Rblbas«.) 
introduction  and  nature  of,  vol.  ii.  74,  et  seq* 
transfers  a  seisin  to  the  releasee,  vol.  iL  76. 
uses  may  be  declared  upon,  ib. 

where  the  lease  and  release  bear  date  the  same  day,  t^. 
who  may  convey  by,  voL  iL  77. 
is  an  innocent  conveyance,  ib, 
whether  there  can  be  a  resulting  use  upon,  ib.  et  $eq. 
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LEASE  AND  RELEASE,  &c.  (conimued.) 

how  far  they  operate  as  one  conveyance,  vol.  ii.  74, 80,  8L 
whether  the  lease  must  be  enrolled  in  the  case  of  a  disentail- 
ing assurance,  vol.  iL  82. 

LEGAL  ESTATE, 

when  feoffee,  &c.  takes  by  the  common  kw,  vol.  i.  89,  164, 

169. 
when  it  passes  by  devise  or  conveyance  of  trustee,  vol.  i.  421, 
428. 

LESSOR  AND  LESSEE, 

privity  between  them,  voL  ii.  78. 

LIMITATION, 

how  and  in  what  respect  the  limitation  and  creation  of  estates 

by  way  of  use  agree  with  and  differ  from  the  rules 

of  the  common  law,  voLi.  68,  122,  et  seq*;  134,  et 

seq. 
the  same  words  necessary  to  create  an  estate  in  fee-simple, 

fee-tail,  &c.  on  a  conveyance  to  uses  since  the  statute,  as 

on  a  common  law  conveyance,  vol.  i.  122,  et  seq. 
conditional,  where  it  operates  by  way  of  acceleration  of  a 

remainder,  vol.  i.  182. 
fraudulent,  of  a  use  is  void,  voL  i.  184. 
of  use,  to  feoffor  and  a  stranger  valid,  t^. 
or  to  wife  of  feoffor,  vol.  i.  185. 
void  as  a  remainder  or  condition,  may  take  effect  by  way  of 

use,  voL  i.  149,  et  seq. 
the  difference  between  that,  and  a  condition,  and  a  springing  or 

shifting  use,  vol.  i.  156. 
words  of,  vol,  i.  157. 
of  trust  estates,  voL  i.  280. 

LIMITATION  (STATUTES  OF),  vol.  i.  298,  295,  m  not. 

LIVERY  OF  SEISIN, 
what,  vol.  ii.  8. 
when  to  be  presumed,  t6. 
in  deed,  vol.  ii.  4. 
by  attorney,  vol.  ii.  5. 
cannot  be  made  without  the  consent  of  the  tenants,  vol.  ii. 

d,    Vf   41. 
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LIVERY  OF  SEISIN  {continued). 

within  view  or  in  law^  vol.  ii.  6. 
of  sereral  Tillages  in  one  county,  &c.  voL  ii.  7. 
cannot  create  an  estate  of  freehold  to  commence  mjuturof  ib. 
destroys  contingent  remainders,  vol.  ii.  12. 
superseded  in  conveyances  under  the  Statute  of  Uses,  vol.  ii. 
42,54. 

LUNATIC  TRUSTEES, 

conveyances  by,  vol.  i.  398,  et  seq. 

MAINTENANCE  OF  INFANTS, 

when  the  interest  or  capital  of  trust^and  may  be  applied  for, 
vol.  i.  435,  et  seq. 

MARRIAGE  ARTICLES, 

trusts  of  considered  executory,  voL  i.  337. 

MARRIED  WOMAN, 

declaration  of  uses  by,  voL  i.  224. 

declaration  of  uses  by  her  husband,  in  which  she  does  not 

concur^  vol.  i.  225,  226. 
when  her  interest  in  a  term  is  assignable  by  her  husband, 

vol  i.  283. 
considered  as  Kfeme  sole,  with  respect  to  property  over  which 

she  has  an  absolute  power  of  appointment,  vol.  i.  826. 
disposition  by,  vol.  i.  380,  et  eeq. 
property  settled  to  separate  use  of,  ib, 
restraint  upon  alienation  by,  ib. 
where  she  has  a  power  only,  vol.  i.  385. 
disposition  by,  of  money  to  be  laid  out  in  land,  ib. 
separate  examination  of  in  Court  of  Chancery,  yoL  i.  886, 

386. 
what  expressions  will  create  a  trust  for  separate  use  of,  vol.i. 

387. 
effect  of  disclaimer  by  husband,  vol.  i.  388. 
husband  may  be  a  trustee  for,  vol.  i.  389. 

MERGER, 

legal,  in  some  cases  relief  against  in  equity,  vol.  t.  880. 
equitable  doctrine  of,  vol.  i.  331,  et  seq. 
exception  in  favour  of  creditors,  ib. 

of  infancy,  ib. 
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MODIFICATION, 

words  of,  how  construed  in  a  deed  operating  bj  way  of  use, 
vol.  L  128,  et  seq, 

MONEY, 

agreed  or  directed  to  be  laid  out  in  land,  voLi.  324. 

whether  subject  to  dower,  vol.  i.  325. 

trust,  what  is  a  proper  investment  of,  vol.  i.  434. 

MORTGAGEE 

is  a  purchaser  pro  tanto^  vol.  i.  350. 

MORTGAGOR, 

when  barred  of  his  equity  of  redemption,  vol.  i.  314. 

NAKED  POSSESSION, 

whether  sufficient  to  make  a  feoffment  valid,  voLii.  15,  24, 25. 

NOTICE  OF  TRUST, 

when  purchaser  bound  by,  vol.  i.  348,  et  seq. 
constructive,  what,  vol.  i.  349. 

of  assignment  by  cestuique  trust,  when  necessary,  vol.  i.  377, 
in  not. 

OUTLAWRY, 

of  cestuique  trust,  vol.  i.  311. 

PAROL  AVERMENT, 

may  rebut  resulting  use,  vol.  i.  105. 

when  admissible  to  prove  a  trust,  vol.  L  354. 

PARTITION, 

at  common  law,  roL  ii.  84. 

may  be  made  by  lease  and  release,  ib, 

PERPETUITY, 

definition  of,  vol.  i.  203,  et  seq. 

the  rule  relating  to,  adopted  by  analogy  to  limitations  in  strict 

settlement,  vol.  i.  205. 
but  an  absolute  period  of  twenty-one  years  may  be  added 

to  a  life  or  lives  in  being,  vol.  i.  206. 
whether  the  rule  is  applicable  to  common  law  conditions, 

vol.  L  207. 
general  power  of  appointment  does  not  tend  to,  vol.  ii.  94. 

PERSONAL  ESTATE, 

when  considered  (in  equity)  as  converted  into  real,  voLi.  324. 
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PORTIONS, 

effect  of  advancement  by  ftilher  upon,  vol.ti.  272. 

POSSESSIO  FRATRIS, 

of  an  use,  vol.  i.  63,  292. 
of  a  trusty  vol.  i.  283. 
abolished,  voL  L  63. 


POSSESSION, 

naked,  vol.  ii.  15. 

adverse,  vol.  ii.  24. 

by  operation  of  the  Statute  of  Uses,  vol.  ii.  66,  76. 

actual,  necessary  for  the  operation  of  a  release  by  way  of 

enlargement,  vol.  ii.  74. 
this  possession  conferred   by  a  lease  operating  under   the 
Statute  of  Uses,  vol.  ii.  75. 

POSSIBILITY  OF  SEISIN.    (See  Scintilla  Juris.) 

POSSIBILITY  OF  A  TRUST, 

assignable  in  equity,  vol.  i.  283. 

POWERS,  {See  Appointmbnts,  Prbcedents,  Recoveby.) 

of  appointment,  where  an  estate  in  fee  may  be  given  under, 

and  where  not,  vol.  L  123,  in  not 
cannot  arise  upon  a  legal  estate  at  common  law,  vol.  i.  16d, 

eteeq. 
in  modern  marriage  settlements  how  they  take  effect,  voL  i. 

170. 
of  leasing,  ib. 
of  revocation,  in  voluntary  settlements,  made  firaudulent  as 

against  purchasers,  vol.  i.  171. 
whether  such  powers  are  within  the  statute  when  restrained 

by  consent  of  trustees,  vol.L  172. 
priority  of  powers  of  leasing,  jointuring,  &c  voL  L  173. 
as  to  express  declaration  on  this  subject,  vol.i.  176. 
appendant,  vol.  L  177,  «^  eeq, 
in  gross,  ib. 
collateral,  vol.i.  178. 

all  powers  are  in  some  degree  collateral,  ib, 
how  powers  appendant  or  in  gross  may  be  destroyed,  or 

partially  defeated,  or  suspended,  voL  i.  179, 181,  mi  naC 

182. 


INDEX.  331 

POWERS  (conHnued). 

effect  of  bankruptcy,  or  insolvency,  on  powers  in  gross,  vol.  i. 

180. 
powers  collateral  cannot  be  destroyed,  vol.  i.  183. 
unless  by  extinguishment  of  the  possibility  of  seisin,  ib. 
of  leasing  cannot  be  reserved  on  a  bargain  and  sale,  or 

covenant  to  stand  seised,  vol.  i.  200. 
to  grant  leases  to  commence  after  expiration  of  existing  lease, 

why  objectionable,  vol.  i.  457. 
to  limit  legal  estates,  by  way  of  use,  cannot  be  given  in  a 

bargain  and  sale,  vol.  ii.  62. 
where   they  must  be  referred  to   in   appointment   under, 

vol.  ii.  88. 
tests  of  intention  to  exercise,  vol.  ii.  89. 
general  reference  to  all  powers,  ib. 
general  power  of  appointment,  vol.  ii.  94. 
why  a  purchaser  should  have  a  power  of  appointment  in  his 

conveyance,  vol.  ii.  109. 

PRECEDENTS,  (See  Tablb  op  Contents.) 
provisoes  for  shifting  uses,  vol.  L  447,  451. 
powers  of  leasing 

in  possession  at  rack-rent, voLi.  453;  vol.iL  193,275. 
in  possession  or  reversion  at  ancient  or  accustomed 

rents,  vol.  i.  455,  458. 
for  building  or  repairing,  vol.  i.  461. 

on  waste  lands,  vol.  i.  463. 
for  mining,  voL  L  467. 
powers  to  limit  jointure  rents-charge,  voLi.  471,  473. 
powers  to  charge  for  younger  children's  portions,  vol.  i.  477, 

480 
power  of  selling  and  exchanging,  vol.  i.  485 ;  vol.  ii.  195. 
power  to  appoint  new  trustees,  vol.  i.  503 ;  vol.  iL  200. 
feofiment,  vol.  iL  102. 

by  a  corporation,  voL  ii.  105. 
grant  of  a  rent-charge,  vol.  ii.  1 15. 
an  advowson,  voL  iL  140. 
baigain  and  sale,  vol.  iL  145. 
disentailing  assurance,  ib. 
conveyance  by  release  under  the  act,  4  Vic  c  21,  you  iL 

151, 168. 
marriage  settlement,  vol.  iL  168. 
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PRECEDENTS  (continued), 

covenants  for  title  in  conveyance  of  freehold,  vol.  ii.  148, 

205,  289. 
in  grant  of  a  rent-charge,  voL  ii.  131. 
in  appointment  to  uses  of  a  settlement,  vol.  ii.  304. 
appointment  of  protector  of  a  settlement,  vol.  ii.  208. 
partition,  conveyance  for  effecting,  vol.  ii.  223. 
appointment  and  release  to  a  purchaser  in  fee,  vol.  ii.  234. 

to  ases  in  strict  settlement  upon  a  marriage, 
vol.  ii.  243. 
proviso  for  cesser  of  a  term,  vol.  ii.  262,  273,  301. 
trusts  of  portions  for  younger  children,  vol.  ii.  263. 
appointment  by  reference  to  uses  of  a  subsisting  settlement 

with  the  addition  of  new  uses,  vol.  ii.  282. 
recital  of  a  will,  vol.  ii.  115. 

of  a  warrant  of  attorney,  vol.  iu  1 16. 
of  lease  and  release,  vol.  ii.  234. 
of  deed  of  release,  vol.  ii.  234. 

PREMISES, 

the  different  powers  of  it,  and  the  habendum,  vol.  ii.  154. 

PRIVITY, 

between  mortgagor  and  mortgagee,  vol.  ii.  26. 
lessor  and  lessee,  voL  ii.  73. 

PRIZE-MONEY, 

assignable  in  equity,  vol.  ii.  40. 

PROTECTOR  OF  A  SETTLEMENT, 
appointment  of,  vol.  ii.  208. 

PURCHASER, 

where  he  takes  by  common  law,  and  where  under  the  Statute 

of  Uses,  vol.  i.  165,  et  seq. 
where  mortgagee  is,  pro  tanto,  vol.  i.  350. 
for  valuable  consideration  without  notice  not  affected  by  trust, 

vol.  i.  390. 

QUEEN, 

whether  imperial,  or  by  marriage,  cannot  stand  seised  to  a 
use,  vol.  i.  57. 

REAL  ESTATE.     (^e<f  Conversion.) 

where  considered  as  personal  estate  in  equity,  vol.  i.  325. 
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RECEIPT, 

for  purchase-money,  as  to,  vol.  ii.  118,  in  not. 

RECOVERY. 

by  cestuique  use,  vol.  i.  27. 

cestuique  trust,  vol.  i.  378,  et  seq, ;  440. 
now  abolished,  voL  i.  159. 
what  powers  or  conditions  it  would  not  have  barred,  vol.  i. 

491,  etseq. 
of  what  it  could  be  suffered,  vol.  ii.  31,  32. 
form  (Mr.  Booth's)  of  conveyance  to  tenant  to   praecipe 
keeping  alive  powers  annexed  to  life  estate,  vol.ii.  210. 

REDEMPTION,  {See  Equity  of  Redemption.) 
how  it  differs  from  a  re*purchase,  vol.  ii.  139. 

RELEASE.     {See  Lbasb  and  Rblbasb.) 

by  way  of  enlargement,  who  is  capable  of  taking,  vol.  ii.  73. 
a  secondary  conveyance,  vol.  ii.  74. 

conveyance  by,  under  stat.  4  &  5  Vic.  c.  21,  vol.  ii.  88,  85. 
whether  it  can  be  adopted  in  the  case  of  a  disen- 
tailing assurance,  vol.  ii.  83. 

REMAINDER, 

(vested)  may  be  conveyed  to  uses,  vol.i.  62,  105,  106. 

9ecus  of  contingent  remainders,  vol.  i*  106* 

difference  between  it,  and  a  reversion,  vol.  i.  139. 

contingent,  should  have  a  freehold  to  support  it,  voL  i.  141. 

what,  vol.  i.  150,  155. 

must  be  limited  so  as  to  await  the  determination  of  the  par- 
ticular estate,  voL  i.  155. 

contingent,  trustees  guilty  of  a  breach  of  trust  in  destroying 
it,  vol.  i.  439. 

contingent,  barred  by  a  feofiinent,  fine,  or  recovery,  vol.  ii.  12. 
not  barred  by  a  lease  and  release,  bargain  and 
sale,  or  grant,  ih. 

vested,  how  transferred,  vol.  ii.  34. 

contingent,  how  transferred,  t&. 

in  a  term  of  years,  vol.  ii.  35. 

REMITTER, 

what  alteration  the  doctrine  of  uses  has  made  therein,  vol.  i. 
213. 
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RENTS, 

no  resulting  use  on  original  grant  of,  vol.  i.  62. 

might  have  stood  together  with  a  use,  vol.  i.  68. 

grant  of  de  novo  within  the  statute,  vol.  i.  105. 

how  created  and  granted,  vol.  ii.  32. 

cannot  be  reserved  out  of   an  incorporeal  hereditament, 

vol.  ii.  3d. 
grant  of  a  rent-charge,  form  of,  vol.  ii.  1 15. 
per  autre  vte,  special  occupancy  of,  vol.  ii.  118. 
grantee  of  rent-charge,  his  remedies  for  recovery  of,  vol.  iL 

125. 
rent-charge  extinguished  by  purchase  of  part  of  the  land,  »&. 
as  to  apportionment  of,  voL  ii.  125,  126. 

RENTS  AND  PROFITS, 

direction  to  raise  money  out  of,  where  it  authorises  a  sale  or 
mortgage,  vol.  i.  346. 

RE-PURCHASE, 

clause  of.    {See  Annuity.) 

RESERVATION, 

may  operate  as  a  grant,  vol.  ii.  50. 

RESULTING  TRUST, 

how  it  may  be  rebutted,  voL  i.  347,  355. 

how  raised,  voL  i.  352,  et  eeq. ;  358. 

exception  to  doctrine,  in  regard  to  a  charity,  voL  i.  358, 

a  sufficient  estate  to  qualify  as  protector  of  a  settlement, 

voL  i.  359. 
for  heir-at-law  of  testator,  vol.  i.  361,  0^  eeq» 

RESULTING  USE.     (See  Usb.)     VoL  L  60,  61,  96,  99,  ef  m?.  ; 

143,  et  seq. 
may  be  rebutted  by  parol  evidence,  vol.  i.  105. 
but  cannot  be  averred  to  a  third  person,  ib. 
cannot  be  upon  a  conveyance  operating  as  a  release  of  a  right, 
vol.  i.  226. 

REVERSION, 

how  it  differs  from  a  remainder,  vol.  i.  139. 
how  granted,  vol.  ii.  34. 

REVOCATION.     (See  Powers.) 
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SCINTILLA  JURIS, 

what  it  is,  vol.  i.  107,  108,  et  $eq. 
when  destroyed,  vol.  L  152,  242. 
cannot  remain  in  bargainor  upon  a  bargain  and  sale;  voLii.  62. 

SEISIN, 

most  be  of  as  great  an  estate  as  the  use  to  be  derived  out  of 

it,  vol.  i.  107. 
possibility  of,   voL  i.  107,   108,  et  seq. ;  152,  242,  et  seq. ; 

vol.  ii.  62. 
what  sufficient  for  serving  uses,  vol.  i.  108. 
the  word  applicable  to  trust-estates,  vol.  ii.  61. 

SETTLEMENT.    (See  Pmcedents.) 

made  in  pursuance  of  executory  trusts,  what  powers  and 
limitations  are  authorised  to  be  inserted  in,  vol.  i.  840, 
etseq, 

voluntary,  when  fraudulent  as  against  purchasers, 

vol.  i.  171. 
when  imperfect,  vol.  i.  370,  et  seq. 
what  can  be  made  the  subject  of,  vol.  i.  87 1,  in  not, 
when  valid,  vol.  i.  878. 

SHIFTING  USE.    (See  Usb  and  Springing  Usb.) 

SHIP,  REGISTRY  OF, 

conclusive  evidence  of  the  equitable  as  well  as  legal  property, 
vol.  i.  858,  m  not. 

SPRINGING  USE.  (SeeVsE.)  Voli.  108,  145,  149,  150,  158. 

to  take  eflfect  after  a  general  dying  without  issue,  void, 

where  not  preceded  by  an  estate  tail  in  the  issue,  vol.  i. 

146. 
after   a  previous  limitation  of  the  fee  cannot  be  barred, 

vol.  i.  151 ;  vol.  ii.  12. 
except  by  destruction  of  the  possibility  of  seisin  (or  scmiilla 

Juris,)  voLi.  152;  voLii.  12. 
may  be  barred  by  tenant  in  tail,  vol.i.  159. 
where  limited  upon  a  prior  estate  which  is  void  will  fail  also, 

vol.  i.  159,  in  not, 
confined  to  the  limits  prescribed  for  preventing  perpetuities, 

vol.  i.  201. 
except  in  the  case  of  springing  uses  which  determine  an  estate 

tail,  »6. 
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STATUTES  CITED, 

52  Hen.  3,  c.  6,  vol.  i.  9. 

7  Edw.  1,  Stat.  2,  vol.i.  10. 

18  Edw.l,  cl,  vol.i.  9. 

8  Edw.  2,  c4,  (Irish  Act,)  vol.  i.  12. 
50  Edw.  3,  c.  6,  vol.  i.  45. 

1  Rich.  2,  c.  9,  voLi.  13,  14,  IS. 
7R!ch.2,  C.12,  vol.!.  14. 

15  Rich.  2,  c.  5,  vol.  i.  15,  51,  53. 
21  Rich.  2,  c.  3,  vol.  i.  17. 
4  Hen.  4,  c.  7,  voL  i.  17. 

2  Hen.  5,  c.  3,  vol.  i.  66. 
1 1  Hen.  6,  c.  3,  vol.  i.  18. 

1  Rich.  3,  c.  1,  vol.  i.  1,  6,  20,  27,  28,  30,  34,  42,  44,  45, 

46,  47,  65,  85. 
1  Hen.  7,  c.  1,  vol.  i.  48. 
4  Hen.  7,  c.  17,  vol.  i.  49. 

19  Hen.  7,  c.  15,  vol.  i.  45,  47,  49. 
23  Hen. 8,  c.  10,  vol.i.  51. 

26  Hen.  8,  c  13,  voL  i.  66. 

27  Hen.  8,  c  10,  (of  Uses,)  vol.  i.  1,  28,  29,  34,  53,  68,  et 

seq. ;  83,  85,  &c. 
27  Hen.  8,  c.  16,  vol.  ii.  42,  54. 
32  Hen.  8,  c  1,  vol.  i.  46, 250. 
32  Hen.  8,  c.  2,  vol.  i.  293. 

32  Hen.  8,  c.33,  vol.ii.  51. 

33  Hen.  8,  c  20,  vol.i.  291. 
13  Eliz.  c.  4,  ib. 

27  EUz.  c.  4,  vol.  i.  171,350. 
21  Jac.  1,  c.  16,  vol.  i.  293. 

10  Car.  1,  sess.  2,  c.  1,  s.  1,  (Irish  Statute  of  Uses),  vol.  i.  69. 
29  Car.  c.3,  vol.  i.  104,  219, 220,  285,  288,  289,  342;  vol.  iL 
118. 

4  Ann,  c  16,  voL  i.  220 ;  vol.  ii.  43. 
6  Ann,  c  35,  vol.  ii.  52. 

9  Ann,  c.  5,  vol.  i.  376. 

10  Ann,  c.  18,  vol.  ii.  69. 
8  Geo.  2,  c  6,  vol.  2,  52. 

11  Geo.  2,  C.19,  vol.ii.  126. 

5  Geo.  3,  c  17,  voLii.  33. 
17  Geo.  3,  c.  26,  vol.  i.  292. 
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STATUTES  CITED  (continued). 
23  Geo.  3,  c.  35,  vol.  i.  291. 
39  Geo.  3,  c  108,  vol.  i.  367. 
39  &  40  Geo.  3,  c.  88,  vol.  i.  392. 
42  Geo.  3,  c.  116,  vol.  i.  367. 
47  Geo.  3,  stat.  2,  c.  24,  vol.  i.  308,  396. 
58  Geo.  3,  c.  95,  vol.  i.  376. 

1  &  2  Geo.  4,  c.  15,  vol.  i.  402. 

6  Geo.  4,  c.  16,  voL  i.  429 ;  vol.  ii.  69. 

6  Geo.  4,  c.  50,  vol.  i.  376. 

6  Geo.  4,  c.  74,  vol.  i.  396,  406. 

7  Geo.  4,  c.  45,  vol.  i.  385. 
9  Geo.  4,  c.  78,  vol.  i.  405. 

11  Geo.  4  &  1  Will.  4,  c.  47,  vol.  i.  290,  396,  405. 

11  Geo.  4  &  1  Will.  4,  c.  60,  vol.  i.  305,  308,   393,  397 

406,  417. 
11  Geo.  4  &  1  Will.  4,  c.65,  vol.i.  418. 
1  &  2  Will.  4,  c  32,  vol.  i.  376. 

1  &  2  Will. 4,  C.56,  vol.i.  429;  vol.ii.  69,  70. 

2  Will.  4,  c.  45,  vol.  i.  376. 

2  Will.  4,  c.  57,  vol.  i.  427. 

3  &  4  Will.  4,  c.  27,  vol.  i.  293 ;  vol.  ii.  18,  51,  64. 

3  &  4  Will.  4,  c.  74,  vol.  i.   100,  159,  324,  327,  328,  338, 

359,  378,  380,  385 ;  vol.  ii.  51, 64,  65, 7 1, 82, 145. 
3  &  4  Will.  4,  c.  104,  vol.  i.  290. 
3  &  4  Will.  4,  c.  105,  vol.  i.  161,  301. 

3  &  4  WiU.4,  c.  106,  vol.  i.  60,  63,  139,  239,  283. 

4  &  5  Will.  4,  c.  22,  vol.  ii.  126. 

4  &  5  Will.  4,  c.  23,  voL  i.  305,  307,  393,  397,  418. 

4  &  5  Will.  4,  c.  92,  voL  ii.  83. 

5  &  6  Will.  4,  c.  17,  vol.i.  397,  419. 
5  &  6  Will.  4,  c  76,  vol.  ii.  105. 

1  Vic.  c.  26,  vol.  i.  253,  284,  325,  331 ;  vol.  ii.  90,  120. 

1  &  2  Vic.  c  62,  vol.  i.  420. 

1  &  2  Vic.  c  69,  vol.  i.  397,  420. 

1  &  2  Vic.  c.  1 10,  vol.  i.  161,  289,  350. 

2  &  3  Vic.  G.  1 1,  vol.  i.  161,  289. 

2  &  3  Vic.  c.  60,  vol.  i.  397,  421. 

3  &  4  Vic.  c.82,  vol.i.  161,  289,  350. 

4  &  5  Vic.  c21,  vol.  ii.  82,  85,  86,  145. 

5  &  6  Vic.  c.  122,  voLii.  70. 
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STOCK, 

as  to  transfer  of,  when  vested  in  trustees,  vol.  i.  401. 

SUBPOENA, 

writ  of,  vol.  i.  15. 

did  not  originally  extend  to  heir  of  feoffee,  vol.  i.  19. 

SURRENDER, 

to  uses,  vol.  i.  113,  in  not. 

of  incorporeal  property  will  pass  it  without  the  word  grants 
vol.  ii.  50. 

TENANCY  IN  COMMON, 

what  words  will  create  in  a  limitation  of  uses,  vol.  i.  130. 
what  words  will  create  in  a  will,  ib,  in  not. 

TENANT  FOR  LIFE, 

incapable  of  standing  seised  to  a  use  previously  to  the  Statute 

of  Uses,  vol.  i.  28,  29. 
but  not  since  the  statute,  vol.  i.  86. 

TENANT  IN  TAIL, 

incapable  of  standing    seised  to  a   use,  previously  to  the 

statute,  vol.  i.  28,  86. 
but  not  since  the  statute,  (quare)  vol.  i.  88. 

TENURE, 

consideration  of,  vol.  i.  9,  28,  29. 

when  warranty  a  legal  consequence  of,  vol.  ii.  52. 

TERMS  FOR  YEARS, 

whether  a  use  might  have  been  iimited  thereon  before, 

1  Rich.  3,  cl.  vol.  i.  30,  et  $eq, 
not  within  the  statute  1  Rich.  3,  vol.  i.  37. 
nor  within  the  statute  27  Hen.  8,  c  10,  and  reason  why, 

vol.  i.  87. 
cannot  be  limited  to  a  use,  vol.  i.  275. 
trust  of,  equitable  assets,  vol.  i.  290. 

forfeitable  for  felony  or  upon  outlawry,  vol.  L  292. 
attendant  upon  the  inheritance,  vol.  i.  316. 
may  become  attendant  upon  the  inheritance  witiiout  express 

declaration,  vol.  i.  318. 
will  fdlow  an  inheritance  tortiously  acquired,  ib.  m  not. 
what  terms  can  be  attendant,  vol.  L  320,  321. 
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TERMS  FOR  YEARS  (continued). 

are  always  at  law  considered  in  gross,  vol.  i.  322. 
assignment  of  to  trustee  for  a  purchase  will  protect  against 

what,  t^. 
remainder  in,  what  it  is,  vol.  ii.  85. 
possibility  in,  assignable,  vol.  ii.  37. 

where  grantee  of  may  elect  to  take  either  by  common  law, 
or  under  the  Statute  of  Uses,  vol.  ii.  60. 

TITLE-DEEDS, 

who  entitled  to  custody  of,  vol.  i.  118,  119. 

TREASON.     (See  Uses,  Trusts.) 

lands  of  cestuique  use  made  forfeitable  for,  vol.  i.  17,  304. 
where  grantee  to  uses  has  committed,  vol.  i.  86. 
lands  of  cestuique  trust  made  forfeitable  for,  vol.  i.  291,  303. 
of  trustee,  vol.  i.  391. 

TRESPASS.     (See  Entry.) 

TRUSTEE, 

may  be  invested  with  powers  by  his  mere  appointment,  vol.  i. 

199. 
extent  of  legal  estate  vested  in,  under  devises,  vol.  i.  256,  et 

$eq.\  275. 
to  preserve  contingent  remainders,  when  he  takes  a  fee,  vol.  i* 

271. 
high  treason  of,  vol.  i.  305. 

consequence  of  his  attainder  or  death  without  heirs,  t5.,  and  307. 
where  he  is  an  alien,  vol.  i.  308. 
length  of  time  no  bar  as  between  him  and  cestuique  trust  in 

case  of  express  trust,  voL  i.  313u 
secus  in  case  of  constructive  trust,  %b. 
fine  by,  voL  i.  316. 
renewal  of  lease  by,  vol.  i.  366. 
his  estate  and  office,  vol.  i.  388,  et  seq. 
who  may  be,  ib. 

of  incumbrances  of,  and  forfeitures  by,  him,  vol.  i.  390. 
estate  of,  not  subject  to  dower  or  curtesy,  vol.  i.  391. 
bankruptcy,  felony,  or  treason  of,  vol.  i.  391,  392. 
conveyances  by  incapacitated  trustees,  vol.  i.  394,  et  seq, 
history  of  acts  relating  to,  vol.  i.  397,  etseq.  in  not. 
dispositions  by  trustees  not  incapacitated,  vol.  i.  421,  et  seq. 

z2 


340  INDEX. 

TRUSTEE  (continued). 

general  devise  by,  when  it  passes  trust  estate,  roL  i.  42L 

general  conveyance  by,  vol.  i.  428. 

cannot  delegate  his  trust,  voL  i.  424,  m  noL 

(new)  how  to  be  appointed,  vol*  i.  425. 

whether  two  or  more  can  be  appointed  in  the  place  of  one,  ib. 

how  he  niay  be  relieved  from  the  trust,  vol*  i.  426* 

where  one  of  several  trustees  can  act  in  case  of  renunciation 

by  the  others,  tft. 
disclaimer  by,  how  to  be  made,  t^. 
where  and  how  new  trustees  may  be  appointed  by  the  Court 

of  Chancery,  vol.  i.  414,  415,  426,  427. 
when  a  purchase  by  him  of  the  trust  estate  will  be  rescinded, 

vol.  L  429,  430,  431. 
is  a  necessary  party  to  suits  relating  to  the  trust  property, 

vol.  i.  431. 
whether  he  may  release  or  compound  debts,  tft. 
cannot  change  the  nature  of  the  trust  estate,  voL  i.  432. 
cannot  prejudice  his  cestuique  trust  by  doing  what  the  trust 

does  not  authorise,  vol.  i.  433-435. 
cannot  vary  securities  without  an  express  power,  ib, 
when  guilty  of  a  breach  of  trust  in  joining  to  destroy  contin- 
gent remainders,  vol.  i.  439. 
when  he  ought  to  join  with  cestuique  trust  to  bar  the  en- 

taU,  t^. 
his  office  is  honorary,  vol.  i.  442. 
not  allowed  for  his  trouble  in  the  management  of  the  trust 

estate,  voL  i.  443. 
allowed  his  necessary  expenses,  vol.  i.  444. 
not  charged  for  more  than  he  receives,  vol.  L  445. 
only  answerable  for  fraud  or  gross  neglect,  i6. 
how  far  liable  for  tlie  acts  of  his  co*trustee,  i6. 

TRUSTS, 

distinguished  from  uses  before  the  Statute  of  Uses,  vol.  i.  2, 

&c.  28,  &c. 
introduction  of,  vol.  i.  6. 

attach  upon  the  estate  and  not  upon  the  person,  voL  i.  33, 

389. 
exception  in  the  case  of  a  purchase  for  valuable 
consideration  without  notice,  vol.  i.  390. 
special,  not  within  the  statute  1  Rich.  3,  c.  1,  voL  L  44. 
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TRUSTS  {continued). 

and  confidences  within  the  statute  27  Hen.  8,  c.  10,  vol.  i.  86. 

modern  trusts  not  executed  by  the  statute,  vol.  i.  253. 
trust  to  pay  over  rents,  t6. 

to  convey,  vol.  i.  254. 
definition  and  several  kinds  of  modem  trusts,  vol.  i.  277, 279. 
difference    between    a    trust    and    equity   of   redemption, 

vol.  i.  279. 
limitations  of,  vol.  i.  280. 
construed  by  the  rules  of  law  applicable  to  legal  estates, 

vol.  i.  280,  et  $eq. ;  301. 
the  trust  of  a  term  of  years  must  be  personal  estate,  vol.  i.  281. 
executory  will  be  executed  according  to  the  intention,  i6.tn  not, 

837. 
descent  of,  vol.  i.  282. 
alienable  and  devisable,  vol.  i.  283,  284. 
execution  may  issue  upon  a  trust  estate,  vol.  i.  284. 
but  could  not  have  issued  upon  the  trust  or  equity  of  redemp- 
tion of  a  term  prior  to  1  &  2  Vic.  c.  110,  vol.  i.  285, 

289. 
assets,  vol.  i.  289. 

extendible  for  a  debt  to  the  crown,  vol.  i.  291. 
forfeited  for  treason,  ih, 
equitable  estates  considered  as  legal  in  the  construction  of 

acts  of  parliament,  vol.  i.  292. 
tenant  by  curtesy  of,  vol.  i.  293. 

late  Statute  of  Limitations  applies  to,  voL  i.  293,  295,  in  not. 
when  barred  by  fine,  vol.  i.  297,  et  seq. 
tenant  by  dower  of,  vol.  i.  301. 
escheat  of,  vol.  i.  302,  et  eeq.  in  not. 
of  a  term  forfeitable  for  treason  or  felony,  vol.  i.  305. 
executed  and  executory,  dbtinetion  between  in  the  case  of 

wills,  vol.  i.  335,  340 ;  marriage  articles,  ib. 
declaration  of,  as  to  real  estate,  must  be  in  writing,  vol.  i. 

342. 
secus  as  to  personal  estate,  vol.  i.  343. 
no  form  for  the  creation  of,  ib, 
how  they  may  be  created,  ih.y  et  eeq. 
by  words  of  recommendation,  &c.  in  a  will,  vol.  i.  344. 
resulting  and  constructivo,  vol.  i.  347,  352,  359,  et  seq* 
upon  notice,  vol.  i.  348. 
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TRUSTS  (conHnued). 

where  the  estate  is  purchased  in  the  name  of  one, 
and  the  consideration  paid  by  another,  toI.  i. 
352. 
where  the  express  declaration  extends  to  a  part  of 

the  land  or  interest,  vol.  i.  858. 
arising  from  the  renewal  of  a  lease  by  a  trustee, 
guardian,  tenant  for  life,  or  partner,  voL  i.  266, 
whether  the  principle  extends  to  purchase  of  rever- 
sion expectant  on  the  lease,  vol.  i.  367. 
valuable  consideration  not  necessary  for  raising,  vol.  i.  865. 
what  is  necessary  for  creation  of  in  favour  of  a  volunteer, 

vol.  i.  370. 
for  separate  use  of  a  married  woman,  vol.  L  880,  384. 


USE, 


definition  of,  vol.  i.  1. 

introduction  of,  vol.  L  6. 

distinguished  from  a  trust,  vol.  i.  2,  3,  28,  et  seq. 

made  subject  to  forfeiture  for  treason,  voL  i.  17,  66. 

superstitious  made  void,  vol.  i.  52. 

charitable,  vol.  i.  58. 

requisites  to  be  observed  in  raising,  vol.  i.  54. 

who  could  stand  seised  to  a  use,  t6. 

a  feme  covert,  an  infant,  ih. 

who  not 

a  lord  taking  by  superior  title,  tfr. 

tenant  by  the  curtesy,  vol.  i.  55. 

tenant  in  dower  (qy«)>  *^« 

a  disseisor,  abator,  intruder,  or  conusee,  ib, 

the  king,  or  queen,  vol.  i.  56. 

a  corporation,  person  attainted,  or  an  alien,  ib.  voL  iL 
27,  and  see  vol.  i.  85* 

an  occupant,  vol.  i.  58. 
whether  it  might  have  been  limited  upon  the  estate  of  tenant 
in  tail,  or  for  life,  or  a  term  for  years,  vol.  i.  28,  et  eeq.;  58. 
resulting,  vol.  i.  60,  62,  97. 
possessio  fratris  of  it,  vol.  i.  63. 
descendible  like  the  legal  estate,  vol.  i.  64. 
alienable,  ib. 
devisable,  ib. 
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USE  (continued). 

was  not  subject  to  dower  or  curtesy,  vol.  i.  65. 
not  assets  in  the  hands  of  heir  or  executor,  vol.  i.  66. 
differed  in  many  respects  from  cases  of  possession,  vol.  i.  67. 
what  limitations  of  were  good  which  would  not  have  been 

good  of  the  legal  estate,  vol.  i.  68. 
statute  of,  ib.  et  seq. 

this  statute  did  not  abolish  uses,  voL  i.  88. 
nor  alter  their  nature,  vol.  i.  85. 
what  uses  executed  by  the  statute,  vol.  i.  86. 
who  may  stand  seised  to  it  since  the  statute,  vol.  i.  85,  86. 
required  by  the  stat  to  be  in  esse,  vol.  i.  94. 
what  words  will  raise,  vol.  i.  95. 
the  words  trust,  confidence,  and  intent,  may  create  it,  tb. 

etseq. 
whether  executed   where  there  is  a  common  law  remedy 

against  the  feoffee,  vol.  i.  96. 
implied  or  resulting,  ib, 
may  be  averred  to  be  in  feoffor,  vol.  i.  98. 
what  may  be  conveyed  to  uses,  vol.  i.  105. 
cannot  be  of  greater  estate  than  the  seisin  out  of  which  it 

is  to  arise,  vol.  i.  107. 
by  what  conveyance  raised,  vol.  i.  113. 
cannot  be  raised  upon  a  release  by  way  of  mitier  le  droits  ib. 
nor  upon  entry  for  condition  broken,  vol.  i.  117. 
secondary,  or  shifting,  vol.  i.  132. 
when  the  limitation  and  creation  of  estates  by  way  of  use 

agree  with  or  differ  from  the  rules  of  the  common  law, 

vol.  L  122,  134. 
in  remainder  and  reverter,  difference  between,  vol.  i.  139. 
how  it  results  in  the  case  of  a  limitation  to  take  effect  in 

juiuTOy  vol.  i.  143,  ei  seq, 
who  may  declare,  vol.  i.  221. 
what  necessary  for  the  execution  of,  vol.  i.  240. 
what  not  executed  by  the  statute,  ib.  et  seq.;  253. 
contingent,  vol.  i.  241. 
of  copyhold  estates,  voL  i.  249. 
devise  to  uses,  vol.  i.  250. 
cannot  be  limited  upon  a  use,  vol  i*  275. 
raisable  upon  a  bargain  and  sale,  or  covenant  to  stand  seised, 

vol.  ii.  41. 
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VENDOR, 

trustee  for  purchaser  from  the  time  of  the  contract,  vol.  ii. 
1 18- 

VOLUNTARY  SETTLEMENT.    (See  Sbttlement.) 

WARRANT  OF  ATTORNEY, 

recital  of,  to  secure  annuity,  vol.  ii.  116. 
when  invalid  as  against  assignees  in  bankruptcy,  vol.  ii.  134. 
as  against  purchasers,  ib. 

WARRANTY, 

did  not  bind  the  right  of  a  use,  vol.  i.  67. 
not  implied  by  the  word  grants  vol.  ii.  51. 
now  virtually  extinguished,  t6. 
when  it  was  implied  by  the  word  gwe^  vol.  ii.  52. 
.     (so  called)  annexed  to  chattels  real  is  in  fact  an  implied 
covenant,  t6. 

WAYS,  IN  GROSS, 

could  not  have  been  conveyed  to  uses,  semhle^  vol.  i.  62. 
bargain  and  sale  of,  de  novoj  not  within  the  Statute  of  Uses, 
vol.  i.  105. 

WIFE.     (See  Marrib]>  Woman.) 

WILLS.    (See  Devisb.) 

appointment  by,  vol.  ii.  89. 

how  it  must  be  now  made,  vol.  ii.  90. 

WRIT, 

of  causi  matrimonii  praelocuti,  vol.  i.  1 1 . 
subpoena,  vol.  i.  15. 
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